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Introduction.
Direct Energy is the largest competitive retail energy and home services provider in Canada. The company supplies natural gas to 900,000 customers in the Canadian provinces of Ontario and Manitoba, and has signed more than 550,000 electricity customers in Ontario. In Alberta Direct Energy has acquired the right to serve Atco’s natural gas and electricity customer base, subject to the currently in process review of the transaction by the Alberta Energy and Utilities Board.

In Quebec we currently serve some larger volume customers, on buy-sell arrangements, in both the Gazifiere and the Société en commandite Gaz Métropolitain (“SCGM”) service territories. These customer relationships were inherited by Direct Energy through previous acquisitions. Direct Energy is not currently actively marketing in Quebec.

Direct Energy appreciates the opportunity to have participated in this proceeding in respect of SCGM’s proposal to offer a retailer billing and collection service (the “Proposal”). Through participation in the technical and settlement conferences and the interrogatory phases of the proceeding Direct Energy has gained a better understanding of the Proposal, and endorses its basic intent and design.

Direct Energy does have a number of concerns regarding the details and mechanics of the Proposal. These concerns are material enough that Direct Energy would need to have them addressed prior to considering active entry into the low-volume Quebec market. 

By way of these Comments in Argument, Direct Energy identifies those aspects of the Proposal which it believes require further consideration by interested parties if the objective of the Proposal – to bring fixed price gas options to low volume consumers in Quebec - is to be realized.

System Gas Pricing Issue.
Before turning to review of the details of the Proposal, Direct Energy would note an important retail market structural issue that could represent a definitive barrier to retail market entry. 

Based on its current knowledge, Direct Energy remains concerned with how system supply is priced. For retail market entry to be commercially viable, system gas customers must bear, through their commodity supply rate, the same types and general magnitudes of “overhead” costs as those that are incurred by energy retailers and embedded in retail contract pricing. Only then is competition level enough to offer the prospect of financial success to emerging retailers. 

As part of the settlement discussions in this proceeding the parties have agreed to review this issue in advance of SCGM’s next filing [Exh. SCGM-8 document 23, page 6]. Direct Energy submits that a fair (i.e. fully allocated) pricing model for system supply is essential if retailers are to be able to compete for customers. Resolution of this issue will be a key factor in Direct Energy’s determination of whether to enter the low volume gas supply market in Quebec.

Review of the Proposal.
SCGM’s stated objective in bringing forward the Proposal is to facilitate the offering of a fixed gas price option for residential and small commercial customers. Such an option would be provided by independant retailers, as SCGM is required to pass through (on a monthly adjusted basis) to system supply customers its gas acquisition costs. Through survey of potential retail market entrants, SCGM has identified as market barriers to the availability of this option:

· Billing and collection infrastructure investment requirements.

· Credit risks.

The Proposal is designed to address these market entry barriers.

There are 5 main components to the Proposal:

1. SCGM would buy the customer’s gas from their chosen retailer, at the rate contracted for between the retailer and the customer.

2. The retailer would be responsible for delivery to SCGM’s system of the gas to be consumed by the retailer’s customer, which delivery obligations would include ultimate financial responsibility for managing consumption fluctuations (through delivery balancing provisions). Balancing settlements would occur between SCGM and the retailer.

3. The customer would be billed, by SCGM, for the gas consumed by the customer at the rate contracted for between the retailer and the customer.

4. SCGM would provide “marketing support” for this new service option, in the form of both general and targeted customer information communications.

5. As a contractual condition of access to the proposed service, the retailer would be required to adhere to SCGM’s set of “commercial practices”.

For the most part, Direct Energy endorses this basic proposed structure.

In respect of item 4, the “marketing support” to be provided by SCGM, Direct Energy submits that retailer and consumer input would be important as these information pieces are developed. Retailers active in other markets have accumulated valuable information on which aspects of such an offering customers would be most concerned about, and what they might find most confusing. Consumer input, through the recognized consumer representatives, would lend balance and credibility to the publications.

Direct Energy’s main concerns in respect of the Proposal are in connection with item 5, above – SCGM’s proposed “commercial practices”. SCGM’s Proposal will, in this respect, restrict market entry by competitive retailers for two reasons:

· In several important respects the proposed commercial practices are overly restrictive, creating new barriers to entry.

· The proposal that SCGM will police this market precludes the predictability, stability, transparency and (perceived) fairness that potential market entrants will require.

General consumer protection context in Quebec.

The need for, and scope of, SCGM’s proposed “commercial practices” should be considered with reference to the general consumer protection regulatory framework already in place in Quebec. That framework includes the following components:

· Door-to-door solicitation requires a permit, and thus there is a pre-existing mechanism for controlling sales standards and fairness of sales practices in this sales channel. [Consumer Protection Act, ss. 58-65]

· A contract entered into at a place other than the vendor’s place of business is subject to a 10 day “cooling off” period, during which the consumer can cancel the contract without cause or penalty. Again, this would apply to door to door energy sales. (While it is not clear to Direct Energy at this point whether this legislated cooling off period would apply to telephone sales of energy contracts, we would accept, in any event, a parallel cooling off period for telephone sales, for the purposes of initial market opening in Quebec.)

· Either spouse can enter into contracts for the provision of services to a household, and thereby bind both spouses. [Art. 397, Civil Code of Quebec.]

“Policing” the market.

SCGM’s stated premise for assuming an oversight role for the small volume retail market in its service territory is that because it will continue to invoice and collect from retailer customers for commodity consumed, it will necessarily be required to address complaints regarding contracting practices under which those customers determined to enroll with a retailer for their gas supply.

Direct Energy does not accept this premise. While Direct Energy appreciates that SCGM proposes to retain a technical legal commodity supply relationship with the retailer customer for the purposes of reducing collection risk associated with the billing service, from the customer’s perspective any issues regarding retailer contracting practices or terms should be between the customer and their chosen retailer. SCGM would be quite justified in referring any customer inquiries to the retailer, or if it feels warranted to the general guardian of consumer protection the province.

SCGM further posits that it must extract contractual adherence to its proposed “commercial practices” because there is currently no legislative authority which would allow the Regie, or anyone else, to exert controls over energy marketers in particular. 

Direct Energy agrees with SCGM that a set of conduct standards for energy retailing in the province would be appropriate. Such standards would set appropriate benchmarks, to the benefit of all credible retailers (those willing to invest in proper marketing practices) and would provide warranted comfort to consumers. However, having SCGM impose and police its own standards, however well intentioned they may be, is problematic for a number of reasons:

· Without an objective set of rules and transparent processes for enforcing them there is no predictability or recourse for an allegedly offending retailer. SCGM has indicated [Exh. S-11-5.17, Response 11.4] that it will use its “judgment” in evaluating whether a retailer has violated SCGM’s standards, and that it will “banish” the offending (in its view) the retailer from the market, which “banishment” will be forever [id., Response 11.5]. Retailers will quite simply be unwilling to enter a market where the incumbent utility is judge and jury over its ability to carry on business in the market, and where there are no objective and consistently applied rules and procedures for governance.

· Exacerbating such uncertainty is the unequal bargaining power that SCGM has in respect of the terms under which the proposed service would be offered. Without some objective oversight of the process of defining and applying the appropriate consumer protection standards, retailers would have no ability to effect a balanced relationship with the utility and the market. Again, retailers would simply not enter such a market.

· SCGM’s sister company, Gaz Métropolitain Plus (“GMP”), is currently active in the heating, ventilation and air conditioning (“HVAC”) sales, financing and servicing and water heater rental markets in Quebec. While SCGM has stated that GMP has no current intention to offer fixed price gas contracts [Exhibit SCGM-11 doc. 11.47], if the market for this product is commercially attractive there is no reason why GMP wouldn’t enter into it, as it should. (Providing customer choice is, after all, the objective.) Having an affiliate of a market participant governing the market would be an obvious offence to commercial sensibilities. This issue is of particular concern to Direct Energy, which seeks to provide similar HVAC, rental and financing goods and services to its customers.

If SCGM is correct and the Regie does not have the jurisdiction to promulgate such energy retailing standards, then interested stakeholders should examine the option of an industry code of conduct, adherence to which is evaluated by an independant third party under a set of fair and transparent processes.

Issues with the proposed commercial practices and service details.
· Authorized signatures. SCGM has indicated that it will accept only those authorizations for enrollment under this program provided by the account holder. That is, it will not accept authorizations provided by the account holder’s spouse. 

This requirement doubles the amount of effort and attendant costs for the retailer to acquire a customer, representing a significant barrier to entry. It is also inconsistent with the general consumer protection law applicable in Quebec, as noted above. (While there is no evidence on the record in this respect, Direct Energy would question whether it is consistent even with the way that SCGM itself responds to customer inquiries.)

· Cancellation rights. SCGM proposes to confirm a customer’s enrollment with a retailer by mail, and the customer will have 15 days from receipt of that confirmation to cancel their agreement by sending a response to SCGM. 

· It is unclear how far the effective cancellation period will run, given that SCGM has not formally indicated how long after an enrollment request is submitted by the retailer it would mail this notice. 

· Even allowing for mailing time (though SCGM has stated [Exh. S-11-5.14, Response 8.6] that it could extend the 15 day period for mailing time), and running the “cooling off” period from the date of receipt by the customer of SCGMs notice, SCGM has extended the generally applicable 10 day statutory cooling off period.

· Evergreen renewal. SCGM proposes to preclude automatic or “evergreen” contract renewal. 

Automatic renewal was initially allowed in Ontario, and then effectively removed by the passage of Bill 58, amending the Ontario Energy Board Act, 1998. The result was unforeseen (by the legislators) and unprecedented returns to system, which put a strain on system supply and increased gas supply costs for remaining system customers. While some customers who were thus returned to system no doubt wanted to be, there were others who expected to be automatically renewed but couldn’t be because retailers could not reach them within permitted time frames to obtain positive elections to renew. That is, these customers were unable to avail themselves of the option of transactional ease that many customers wanted and had initially contracted for.

Automatic renewals for energy contracts have since been restored in Ontario [Ontario Regulation 194/03], provided that:

· The underlying customer contract includes an express agreement between the parties to offer the customer the automatic renewal option.

· A renewal information package, with full (prescribed form) information on the renewal options, price changes and entitlements to opt out is provided to the customer sufficiently in advance of contract expiry to allow unpressured consideration and comparison of options.

· Automatic renewal applies only for a term of 1 year or less.

· For added consumer protection, a second cancellation period is provided within 35 days of the date on which the customer’s first bill with the renewed price is sent.

It is submitted that, in the particular context of automatic renewals, these provisions fairly balance commercial efficacy and transactional convenience (from the perspective of both parties) with consumer protection.

· Applicability to high volume customers. The proposed commercial practices would apply across volume levels, up to 1,168,000 m3 per year.

Direct Energy submits that, at the low volume end of the market, some restrictions and prescriptions on marketing practices are appropriate, to balance protection of relatively unsophisticated consumers with commercial efficacy and the consequent development of a vibrantly competitive market (which market, in the end, provides the strongest form of consumer protection). However, the same rationale does not obtain for larger volume customers, who are presumed to be more sophisticated and who do not thus require additional protections. The imposition of additional proscriptions at the higher volume level of the market simply increases customer acquisition and retention costs, thus erecting material barriers to entry.

· Compressor fuel. SCGM proposes that the retailer would supply compressor fuel for the customer, the unit (of consumption) charge for which would have to be included in the customer’s gas supply rate as specified on the bill. System customers, on the other hand, would see their compressor fuel rate and charges on a separate line on their bill.

Direct Energy’s concern here is with comparability, from the customer’s perspective. Direct Energy appreciates that providing retailers with additional lines on the SCGM bill would entail system changes, the costs of which may not be clearly justifiable at this stage in the evolution of the retail market [Exh. S-11-d-5.40, p.2]. In the result, Direct Energy could accept SCGM’s proposal in this respect at this time. This issue is highlighted here as customers would need to be particularly educated on how to compare system prices to retailer prices in a fair way. Further, retailers need to be provided with a mechanism for changing the compressor fuel unit cost as associated Trans-Canada Pipeline requirements for fuel change during the contract term.

· Restriction on moving from system to retailer supply. SCGM proposes that only customers with new accounts or customers who have been on system supply for at least 12 months be permitted to elect to take their supply from a retailer. 

This is an obvious barrier to customer acquisition, and is of concern. Comparable mechanisms have not proven necessary in other jurisdictions. Direct Energy submits that a more thorough evaluation of the system risks sought be alleviated by this policy is warranted.

At a minimum, were such a policy to be adopted, a complementary customer “reservation” system would be required to preclude prohibitive increases in per customer acquisition costs. 

· Form of customer authorization required. SCGM currently states that it will require from retailers copies of the contracts entered into with customers. At the same time, however, SCGM indicates that it is only a subset of the information contained in the contract (only that information necessary to implement the enrollment, billing and collection process) that it is interested in. [Exh. S-11-d-5.39, p.2].

Direct Energy is concerned with this requirement for a number of reasons:

· As noted above, SCGM has an affiliate currently active in the energy services marketplace that may well become active in the commodity retail market in the future. (The Regie should take judicial notice of the recent press regarding reorganization of the group expressly intended to give GMP “a second wind”, and which involved a senior management cross-appointment which bridges the two companies.) Full SCGM access to the customer specific details of retailer-customer contracts would thus be of concern.

· Provision to SCGM of the customer specific contract simply invites SCGM to intercede between the retailer and the customer, which intercedence significantly undermines, in Direct Energy’s view, the value of the customer and the market opportunity in general.

· Again, SCGM should not assume the role of market police, for reasons reviewed above.

· Need to review service level agreement. SCGM has not yet prepared its proposed service level agreement, to be entered into by SCGM and retailers seeking to avail themselves of the proposed billing and collection service [Exh. S-11-d-5.42]. The particulars to be fleshed out through that proposed contract are important in assessing the operational viability of the Proposal and of entry into the small volume retail market in Quebec.

Conclusion and Next Steps.
In summary, Direct Energy endorses the objective and the main structure of SCGM’s ABC Proposal. It does, however, have concerns about:

1. SCGM policing the market.

2. Several important features of the Proposal.

Until the issues highlighted in these submissions are addressed, Direct Energy would not be prepared to actively enter the Quebec low volume retailer market.

Direct Energy respectfully submits that some guidance from the Regie on the general direction and structure of SCGM’s ABC proposal, and on the issues and concerns raised by the parties in this proceeding, would be extremely helpful. SCGM should then be directed to review the Regie’s comments and continue consultations with interested parties, with a view to honing the Proposal to meet both consumer protection and commercial viability objectives.

In the course of those consultations the following issues, as outlined above, need to be addressed:

· System gas pricing.

· The form and content of the customer education information to be distributed, including in particular communication of how to compare system gas and retail market offerings.

· An industry self-governing code of conduct and associated enforcement structure.

· The ability of a spouse of the account holder to contract on behalf of the household.

· Appropriate cancellation rights that address both consumer protection and retailer financial exposure concerns.

· A consumer friendly automatic renewal regime.

· Review of the appropriateness of applying proposed marketing standards to the higher-volume market.

· The need for restricting the ability of a customer to leave system supply, and, if such restriction is needed, an associated mechanism to facilitate operationally and financially viable customer acquisition in the face of any such restriction.

· The appropriate form of enrollment authorization.

· Review of a draft service level agreement.

ALL OF WHICH IS RESPECTFULLY SUBMITTED:
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__________________________________________________

Ian A. Mondrow

Vice-President, Regulatory Affairs- Eastern Canada
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