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LA COMPAGNIE PAQUET LTEE.

(Defendant) i L REspoNDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH APPEAL BIDE,
PROVINCE OF QUEBEC

Labour—Collective agreement—"Rand Formula”mWhether' compulsory
check-off clouse a “condition de traveil’—Whether valid in the
Province of Quebec—The Labour Relations Act, RS4. 1941, ¢. 1624,
as amended-—The Professional Syndicates’ Act, RS.Q. 1941, c. 162, as
amended—Articles 1028, 1701 of the Civil Code.

A clause in & collective bargaining agreement between an employer and
a union certified as a bargaining agent wherehy the emplover is to
withhold from the wages of all his employees, whether union members
or not a sum equal to the union dues fizxed by the union for its
members, and o remit the same ‘to the union, is valid, and binding
in the Provmce of Quebec (Ta.schereau Locke and Fauteux JJ,,
contra.) '

The plaintiff, a labour wunion zncorporated ubder the Professwnal
Syndicates’ Act and duly certified as s bargammg agent under the
- . Labour ‘Relations Act, sued the defendant to recover certain sums
_.of money which had been withheld by the latter from the wages of a
number of non-umon employees and which had not been remitted to
the union as prowded for ‘under & check»«off clause in’ the. coIIectwe
bargammg agreement between- the parties, The defendant aHeged
that it had depes:ted the.. mcney in.a _special bank aeccunt because
thele employees had objected to the wzthholdmg, and ; 'ther pleaded
_ that the eheckneﬁ cla,use was niill as bemg unlawful The ‘trial Judge
chsmmsed the actwn and held” ‘the” check—off claise o e mll ‘and
‘void since it could not be consldered 88 a. “condition - de trava.ﬂ”__
This Judgmenfs was a.ﬁ'irmed by the Court of Appeai D

*PreseNT: Kerwin C.J. and Taschereau Locke Cartwright Fauteux
Abbott and Judson JJ.
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Held (Taschereau, Locke and Fauteux JJ. dissentibg): The plsintiff union 1959 -

..wis entitled to recover the sum withheld from the non-union: members - SYNDIC A’.P.
~ and not vemitted to the union. CATHOLIQUE
Per Xerwin C.J. and Cartwright; Abbott and Judson JJ.: The compulsory Des .
. A . X L ir Sy s BMPLOYRS
check-off clause here in question was a “condition de travail” within Ds:

the meaning of the Quebec legislation. Thete was nothing in the Magasing . .
legislation to Justlfy the subdivision made by +he triak judge into Dm Q‘UEBEC'_
conditions “en soi”, which did not need the assent of the
employeeg, and conditions “‘conventionnelles”, requiring such assent.
Once the union and the employer agreed upon the clause, it became
as much regulatory of the employer-emplovee relationship as any
other clause in the agreement. Being s regulation of the contract of
labour to that extent, it ecould not be rejected as being something
" outside the scope of the Act. The test miust be its real connection
with the contract of labour, and assent ' or . non-assent. of the.
individual member of the unit was immaterial.

Cir PAQ’UET .
me

By virtue of its mcorporatlen and certlﬁcatxon the tinion negotmtes ‘a8
the compulsory statutory répresentative of - the whole group of
employees whether members of the union or hot. This ledves:. no
room for private negotiation between the employer and employee on-
the matters covered in the agreement The agreement tells " the:
employer . on- what terms - heé' must conduct -hiz master and ‘servaiit
relations. As to the employees; they are put to- their election. elther
_ to accept the terms or seek Other empioyment

The compulsory éheck-off wag not prohiblted by any. law Sectmn 17 of
- the Professional Syndzcates Act, which limits the rlght of the union:
to three months’ dues from' & member who resigis, did mot.affect
‘the non-union employees, It did not affect the right of the umeﬁ

and the employer to contract for 4 eompulsery check—off ag A con~
dition of - empioyment : : g

There was nothmg in the legislation whleh disclosed any intention t6
‘make -the law of mandate applicable to the s1tu_fa~t10_n_ eonter_nplateld‘
by the. Aet. The status conferred -upon. the union- resulted from the.
Jegislation:, and not from a contractual reiatmn “of mandate:. :

Per Taschereat and Locke JJ dzseentmg‘ The Wlthh()lding ‘Qy the
: employer for remitiance to *the union of- part of the salary of an .
'empioyee obgectmg 't much vsflthheldmg wasg not LA “condibion: de-

. travail” within the meaning of ‘the legislation.’ It related only to
the ﬁna,ncxal administration of the union and had no reiatmn to the

. condltlons under which an, employee muet or. must not work. Such:.

. “a clause was: not included within the reetrmted hmlts of 5. 2(e) of

""_'the Labour Relations Act or & 21 of the meesswnal Sydzcates Act‘--'
_' The ebgectmg employees could be bonnd oniy by the condltm'

v renvisaged by the leglslatlon Vo :

Tt seemed indisputable that the: Legisiature never- had:, the mtention .
cons;dermg the compulsory check-oﬁ ag &’ “cendman de travali” Thé-- :

: check—off mede 313: appearance m Q,uebe : Iong tlme after the

" 1029 ef the szl C’ode
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1559 Per Fauteux J., dissenting: The clause was not a “condition de travsil”
SYNDICAT within the meaning of the legislution, and hence could not be the
CATHOLIQUE object of a collective agreement and must be held mvahd.

Des

EM%;‘YE'S APPEAL from a judgment of the Court of Queen’s Bench,
Maassins  Appeal Side, Province of Quebec’, affirming a judgment of
Choquette J. Appeal allowed, Taschereau, Locke and

Cie PAQUE'.E‘
LaTET Fauteux JJ. dissenting,

D= Q’o EBEC

L. P. Pieon, Q.C., and Roger Thibaudeau, for the plain-
tiff, appellant.

or»f') J. M. Guérard, Q.C., and J. H. Gagné, Q.C., for the
J defendant, respondent.

The judgment of Kerwin C. J. and Cartwright, Abbott
and Judson JJ. was delivered by

Jupson J.:—The judgment under appesal® holds that a
certain clause in the collective bargaining agreement made
between the appellant and the respondent is null and void.

The clause in full 1s as follows:

The employer shall withhold from the wages of each regular employee
covered by this agreement a sum equal to the union dues fixed by the
Syndicate for ifs members and shall within the first ten days of the
ensuing month remit the amouni so withheld o the Syndicate's authorized
representative,

The object of the clause is well-known and obvious. It is
to throw upon all employees, whether members of the
union or not, equal responsibility for the financial upkeep
of the union on the theory that the gaing achieved by the
union on behalf of all employees must, at least to the
extent of financial support, be paid for by all. For the
union the advantages and convenience of a compulsory
check-off are equally obvious.

The appellant is a labour union incorporated under the
Professional Syndicates’ ‘Act, R.5.Q. 1941, c¢. 162. It was
duly certified as a bargaining agent under the Luabour
Relations Act, R.S.Q. 1941, ec. 162A, by decisions of the
Quebec Labour Relations Board dated December 6, 1950,
and May 20, 1854. The collective agreement, which con-
tains the impugned clause, is dated March 24, 1955, It
was made between the appellant and the respondent follow-
ing a strike of the respondent’s employees. Immediately
after the signing of the agreement all the employees were

1119581 Que. Q.B. 275
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notified in writing of the existence of the clause by a cireular
prepared by the union but distributed by the company.
With the week ending April 9, 1855, the company began
to deduct fifty cents per week from the wages of all em-
ployees whether members of the union or not. Shortly
afterwards, on April 22, 1955, a number of employees, who
were almost all non-members of the union, expressed their
dissent by signing the following document:

1, the undersigned; hereby declare that T do not authorize the Com-
pagnie Paquet Limitée to withhold from my weekly wages the sum of
$050 by application of the “Rand formula” from this date to the end
of the present contract. ‘

Ultimately, 254 out of 607 employees covered by the agree-
ment expressed this dissent. Of the remainder, 230 union
members authorized the deduction and 123 employees gave
no authorization but made no objection. The company
nevertheless continued to withhold the fifty cents per week
from all employees but instead of remitting the amounts
collected from the 254 dissenting employees, deposited this
money in a special bank account and notified the union of
its action. After intermediate negotiations and proceedings
under the agreement, which are of no significance in the
determination of this matter, the union began this aetion
in ‘the Superior Court to claim from the company- the
amount collected. The Superior Court held that this com-
pulsory check-off was null and void. This judgment was
affirmed by the unanimous decision of the Court of Queen’s
Bench'. The union now appeals to this Court.

The main reason given for the rejection of the clause
was that it was not a “condition de travail” within the
meaning of the Professional Syndicates’ Act and the Labour
Relations Act and that consequently, it was outside the
scope of the contracting power of the union and company
when they made their collective labour agreement. I
therefore turn immediately to an examination of the
relevant provisions of these two enactments. The Profes-
sional Syndicates” Act, enacted in 1924, authorizes the
incorporation of these associations and prov1des for the
negotiation of collective labour agreements which: agree-
ments are enforceable contracts. “Any agreement respect-
ing the conditions of labour (les conditions du travail)
not prohlblted by 1aw may. form the object of a r‘ollectlve

1[1958] Que, Q.B. 275,
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1999 labour agreement” (s. 21). It is apparent that a collective :
SvapicaT agreement may be of wide seope. There are only two ' g
CATHOLIQUE |initing factors. The terms of this agreement must relate |
Emrrovis o conditions of labour (conditions du travail) and must not %'
Micasiss be prohibited by law, i

D QuisEc k
v. This Act did not provide for ecompulsory collective bar-
Cm}iﬁfm gaining. This came with the Labowr Relations Act in 1044,
P which compelled an employer to recognize as the collective
- representative of his employee “the representatives of any
f,b-ou association comprising the absolute majority of his said
dbo?a{?/ employees and to negotiate with them, in good faith, a
J collective labour agreement” (s. 4:) “Collective Agree-

ment” is defined as

Any arrangement respecting conditions of employment (conditions
de travail) entered into between persons acting for one or mere associa-
tions of employees, and an employer or several employers or DPersons
acting for one or more associations of emplovers. (3. 2(e))

Section 19(a) provides that the Act applies “to a collective
agreement entered into under the FProfessional Syndicates’
Act.. ‘

The Professional -Syndicates’ Act was enabling only, not
compulsory, and the right of representation of the syndicate
was confined to its members. Theoretically it was possible
to have a collective agreement under this Act which left
untouched the position of employees who were not members
of the syndicate. The change made by the Labour Re-
lations Act in 1944 was profound. The collective repre-
sentative with the necessary majority acquired the right of
representation for all the employees, whether members or
not, and the employer became obligated to negotiate in
good faith with that collective representative. Failure to
agree might result in conciliation proceedings and eventu-
ally in the appointment of a council of arbitration.

The legal problem under consideration in this litigation
has to be determined with this compulsory aspect of the
legislation in mind. Nowhere do the two Aets attempt to
define “conditions de travail”, “conditions of labour” or
“conditions of employment”. The differences in phraseology
between the French and English versions of the two Acts
leap to the eye but the reasons of the learned trial judge
and of the Court of Queen’s Beneh, rightly, in my respect-
ful opinion, decline to make these differences a governing
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factor in their decisions. Whatever the phrase may be,
“conditions de travail”, “conditions of labour” or “con-
ditions of employment”, all three deal with the same
general concept and in one language the terminology 1is
uniform.

Why has the impugned clause been rejected asg a “con-
dition de travail” and consequently as being beyond the
proper scope of a collective agreement? The learned trial
Judge subdivided “conditions de travail” mnto two classes,

“conditions de fravail en soi” and “conditions de travail

conventionnelles” and in doing so doubtless accepted the

suggestion put forward in Beaulieu, Les Conflits de Droit

dans les Rapports Collectifs du Travail. The first type of
condltion he held, was a true “condition de travail” and

could be inserted in a collective agreement without the
individual assent of the employees, and the second, in his
opinion, required such assent. The ratio of his judgment
on this point is expressed in . the followmg extract from
his reasons:

quil ¥ a liew, en effet, 'de'aistinguer entre conditions de travail en 85’@'} :

ou clauses normatives des conditiens de “travail, et conditions de travail

conventionnelles stipulfes en marge .des premiéres (Me M. L. Beaulien,
Conﬁzﬁs de droit dans les rapports collectifs du travail, pp. 360; 366; 368 -

370} que seuies les pre:meres peuvent faire Yobjet dune conventlon
collective, dans qu'il soit nécessdire d’obtenar I’assen timent individue!l des

employes représerités que les secondes au- contralre ex1gent ce’s agsens
tlment ’

T can find nothing in .this_ legislé,tio_n: which would  justify

this subdivision nor any guide for the doing of it. 1t is

obvmus that one raay have a collective agreement thch is
samsfa,ctory to the partles Wzthout thzs clause When,

however, the partles ha;ve agreed upon. it, it is to me 31151:
as much regulatory of the employer—employee reiatlonshlp

‘as any other clause in the agreement.. It is directly con-

cerned with the right to hire and the rzght to retain em-
ployment for Wlthout acceptmg this term a person cannot

be hxred or, if he i is aiready’ an empioyee, cannot retain his

employment 1f it is a'regulation of the contract of labour

“to.this extent; and it clearly is, how can it be. rejected. ds

being somethmg outside the authorization of the Aet? * A
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s

1999 assent or absence of assent of the individual member of the
Srxpicar bargaining unit seem to me to be matters that have noJ
CarsoLIqUE . ; . .

Des  relevancy in the determination of the question.
EuMmproves , ) .

De In the Court of Queen’s Bench! the clause was variously

Sf,“&%%ﬁ% described as being solely in the interest of the union at the
O iquer CXPENSE of the employees:; as be1‘ng directed against the .
Lree.  {reedom of the employer in his hiring of employees, and as . :
JudsonJ. DCIDg in no way concerned with the work of the employee.
—-  Consequently, it was rejected as a “condition de travail”. I
(ﬂ?f:,\,inu cannot accept this characterization of the clause. It is

I

oe o easy to see its convenience and advantage to the union.
“U"" e Nevertheless, the union is negotiating as the compulsory

statutory representative of the whole group of employees—

whether members of the union or not. How can one validly

infer that a compulsory check-off clause is not a necessary
- incident of employerwempioyee relations or is not the proper
r concern of those who are negotiating about these relations?
S It is not an assumption that would be made by one of the
A parties. The other party that now attacks the clause signed
B the agreement. The clause is one that has been used in
collective agreements for some considerable time. This, in
itself, is some indication that it has been found useful
to and is accepted as desirable by those who are the inter-
ested parties in these agreements and I have already in-
dicated that in my opinion, it is directly concerned with
the regulation of employer-employee relations. This, T~
think, prevents any judicial inference that it is outside the
scope of the collective agreement as not being a “condition
de travail”.

The union is, by virtue of its Incorporation under the
Professional Syndicates’ Act and its certification under the
Lobour Relations Act, the representative of all the em-
ployees in the unit for the purpose of negotiating the labour
agreement. There is no room left for private negotiation
between employer and employee. Certainly to the extent
of the matters covered by the eollective agreement, freedom
of contract between master and individual servant is
abrogated. The collective sgreement tells the employer
on what terms he must in the future conduct hig master
and servant relations. When this collective agreement was
made, it then became the duty of the employer to modify

111958 Que. QB. 275,
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his contracts of employment in accordance with its terms
s0 far as the inclusion of those terms is authorized by the
governing statutes. The terms of employment are defined
for all employees, and whether or not they are members
of the union, they are identical for all. How did this com-
pulsory check-off of the equivalent of union dues become
a term of the individual employee’s contract of employ-
ment? They were told by the notice that in future this
deduction would be a term of their contract of employment.
They were put to their election at this point either to
accept the new term or seek other employment. They
made their election by continuing to work and the de-
ductions were actually made. It is admitted that all these
employees were emplovees at will and no question arises
as to the right of the employer to make or impose new
contracts or of the length of notice that may be required
to bring this about. It was not within the power of the
employee to ingist on retaining his employment on his own
terms, or on any terms other than those lawfully inserted
in the collective agreement.

I now turn to the question whether the éompulsory with-
holding ig prohibited by law. The learned trial judge
stated that it was clearly unlawful agdinst non-union mem-
bers.on the ground that it infringed s. 17 of the Professional
Syndicates’ Act. The Act authorizes the imposition of an
annual assessment upon the members. Section 17 provides:

17. The members of a professional syndicate. may resign volintarily,
without prejudice to the syndicate’s right to claim the assessment for
the three months following such resignation. :

They shall not be personnally liable for the debis of the syndlcate.

The syndicate shall not claim from a member ceasing to adhere
thereto the assessment of more than three menths

How does this make the collection of the equlvaient of union
dues from non-members unlawful? It deals only with the
position of members and limits. the right of the. syndmate to
‘three months dues from a member who resigns. If this
sectlen were not in the Act, it would be possible, by by-
law, to compei payment of dues for a longer period even
after reszgnatlon The non- umon employee is not affected
in any way by this section. As long as he retains his em=
ployment he is subjected to a compulsoty check-off ¢f the
equivalent of union dues but if he resigns his employment;
a8 he is free to do at any time, he pays no more. The only
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1999 effect of 5. 17 is to limit the right of the union to eoliect
Sywpieat dues from its members after their resignation. It does not |
CaraoLigue . ] .
Des  affect the right of the parties to contract for a compulsory
EMmrroves .

D check-off as a condition of employment,
MagasinNg L . . .
DeQuésec  Next, 1t is said both in the reasons of the learned trial

Cie IEJAQUET judge and in certain of the reasons of the Court of (Jueen’s
Lms. Bench that by virtue of the provisions of ss. 4 and 9 of the
Judson J.  Labour Relations Act the union became a mandatary of the
Opiarion members of the bargaining unit and that this precluded it
de Co from inserting a term in the collective agreement in its
( own interest. Section 4, which I have already referred to,
deals with the compulsory recognition of a union comprising
the absolute majority of the employees, and s. 9 states that

“The Board shall issue, to every recognized association, a
certificate specifying the group which it is entitled to
represent.” There is nothing in the legislation which dis-
closes any intention to make the law of mandate applicable
to the situation contemplated by the Aet. There is only
a legislative recognition and certification of a union as the
collective representative of the empioyees, provided the
union eomprises the absolute majority of the employees.
; When this situation arises the employer must negotiate
- and contract with the collective representative and the
. collective representative represents all employees, whether
. union members or not, not because of a contractual rela-
* tion of mandate between employees and union but because
- of a status conferred upon the union by the legislation.

If the relation between employee and union were that
of mandator and mandatary, the result would be that a
collective agreement would be the equivalent of a bundle
of individual contracts between employer and eiﬁployee
: negotiated by the union as agent for the employees. = This
L ' seems to me to be a complete misapprehension of the nature
| of the juridical relation involved in the collective agree-
ment. The union contracts not as agent or mandatary but
as an independent contracting party and the contract it
makes with the employer binds the employer to regulate
his master and servant relations aceording to the agreed
terms. | '
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Planiol and Ripert Droit Chnl (1932) vol. 11, no. 882,
in discussing the nature of the collective agreement, defined
by the law of France in terms indistinguishable from those
of the Quebec legislation under consideration here, reject
the legal theory of mandate in this situation in these words:

(est ainsi quion ne peut lexpliquer par un mandat que Pouvrier
donnerait au syndicat de fixer les conditions du travail dans un aeccord
passé & son profit avee le patron, 'adhésion au syadicat ne permetbant
pas de supposer Uexistence de ce mandat.

“The learned authors in their second edition (1904) vol. 11,
no. 881, adhere to this opinion:

Dés cette époque il apparaissait cependant que la convention collec-
tive n'était pas destinée & erfer direciement entre les employeurs et les
salariés des relations de travail, mais & préciser les conditions auw:quei}es
les contrats individuels devaient &tre conclus,

Durand and Jussand, Traité de droit du travail, t. 1, no.
106, p. 130, are of the same opinion.

What the learned authorg have to say about the npos-
sibility of explaining the collective ‘agreements by the theory
of mandate as far as union members are concerned seems
to me to apply with all the more force to non-union em-
ployees, whose only connection with the collective repre-
gentative is by virtue of the Labour Relations Act. Apart
from the judgment under appeal, we were referred to no
authority to justify the application of the doctrine to the
novel situation eontemplated by the Labour Relations Act,
The collective agreement is a recent: development in our
law and has a character all of its own.  To attempt to en-
- graft upon it the coneepts emb()dleci in the law of manda,te
would, in my opinion, effecmvely frustrate the whole opera~
tion. of the Act.

My conclusmn therefore is that the c}ause under consider-
ation is a “condition de travall” Withm the meamng ef
the Quebec Ieglslatlon and that lt is not prohlblted by any
law. I Wou}d allow the appeal and declare the clause
valid and bmdmg and enter Judgment for the appellant for
the sums withheld. from the 254 empioyees and not, rermtted
to . the appellant. . T he appellant is. entrtled to its . costs
throughout..
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The judgment of Taschereau and Locke JJ. was delivered
by

TascHEREAU J. (dissenting) :—I1 est inutile de relater de
nouveau tous les faits de cette cause, qui lont été déja
par mon collégue M. le Juge Judson. Il me suffira d'en
signaler quelgues-uns seulement.

Pour solutionner le probléme qui se présente, il est im-
portant de retenir deux lois statutaires, qui ont été discutées
et analysées par les cours inférieures et par les procureurs
des deux parties. La premigre est la Lot des syndicats
professionnels de la province de Québec, S.R.Q. 1941, c. 162
et amendements, en vertu de laquelle Vappelant est incor-
poré, et la seconde est 1a Lot des relations ouvriéres, SR.Q.
1941, e. 162A et amendements, qui édicte entre autres choses
que tout employeur est tenu de reconnaitre comme repré-
sentant collectaf des salariés & son emploi, les représentants
d’une association groupant la majorité absolue desdits sala-
riés, et de négocier de bonne foi avec eux, une convention
collective de travail. La loi définit la “convention collee-
tive” comme étant une entente relative aux condifions de
travail, conclue entre les personnes agissant pour une ou
plusieurs associations de salariés, et un ou plusieurs em-
ployeurs ou personnes agissant pour une ou plusieurs asso-
ciations d’employeurs.

Le 24 mars 1955, une “convention collective” a été signée
entre I'appelant, qui est I'agent négociateur pour représen-
ter les employes de T'employeur, et l'intimée, et la clause
2.01 qui est & la base du présent litige se Iit ainsi:

ARTICLE 20i—XL’employeur retiendra sur la paie de chague employé
régulier, assujetti & la présente convention, une somme égale & la cotisation
fixée par le syndicat pour ses membres, et remettra dans les dix premiers
jours du mois suivant, au représentant autorisé du syndicat, le préléve-
ment ainsi percu. ~

A cette date du 24 mars 1955, la compagnie intimée avait
4 son emploi au deld de 600 employés affectés par le certi-
ficat de reconnaissance syndicale de l'appelant, mais 230
membres seulement du syndicat appelant autorisérent la
compagnie A déduire de leurs salaires le montant de la coti- .
sation syndicale, 123 ne donnerent aucune autorisation mais
ne s'objectérent pas & application de la clause, et 254 em-

- ployés, non membfes du syndicat, refusérent de reconnaitre

T'application de la clause 2.01, et interdirent & la compagnie
intimée de faire aucune déduction. L'intimée a quand -
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méme retenu les cotisations des employés non membres du 9%

syndicab, et en a déposé le produit dans un compte de SyNDICAT

v . CarnoLigue
banque “In Trust”, en attendant une adjudieation finale, et Dgs
le syndicat en a été avisé. EM‘;'DT’SYES

I . . x . r s MagagINg
Le 13 septembre 1955, vu qu'aucun reglement n’était Di Qtrinee

intervenu, ni par conciliation ni autrement, Pappelant a v
institué les présentes procédures, et a réclamé de la défen- ““”5&%@
deresse-intimée la somme de $3,000, représentant les cotisa- o orena 7.
tions des employés protestataires, déposees dans le compte
“In Trust”. (D:’ﬂitfwcy

L'intimée a invoqué plusieurs moyens de défense, mais
je crois qu’il est nécessaire de n’en retenir gu'un seul, car
il est & mon sens suffisant pour disposer de ce litige.

En vertu de la Lot des relations owvrieres, arts. 4 et 19(a),
tout employeur, ¢’est-a-dire U'intimée dans la présente cause,
est tenu de reconmaltre comme représentant collectif des
salariés & son emploi, les représentants d'une association
groupant la majorité absolue desdits salariés, et de négocier
de bonne foi avee eux; une convention collective de travail.
La Loi des relations ouvriéres s'applique a une convention
collective de travail conclue sous la Lot des syndicats profes-
sionnels par une association qui est reconnue & compter de
la date du dépdt de cette convention au bureau du ministre

du Travail, conformément & la Lot des syndicals profes-

sionnels. Comme ce dépot a été fait au bureau du ministre
du Travail le 29 mars 1955, la convention a done pris effet
& partir de cette date. '

Il est certain quen vertu de la Lot des relalions
ouvrieéres, tous les employés de la Compagnie Paquet,
Iintimée, sont liés en ce qui concerne les conditions de
travail, par la convention collective signée entre les parties.
Je suis bien d’avis que la détermination des heures de
travail, des congés, des vacances, des salaires, des droits
d’ancienneté ou des congédiements, comporte essentielle-
ment des conditions de travail, pour lesquelles le syndicat,
“en vertu de la loi, peut stipuler pour le bénéfice des
employés, et lier ainsi I'emoployeur qui signe la convention,
Mais je ne puis admetire que la retenue hebdomadaire par
Lemployeur d'une partie du salaire d'un employé protesta-
taire, pour remise au syndicat, soit une condition de travail
au sens de la loi. 1l ne gagit alors que d'une affaire

67204-9—7 | 7 i}

. ‘9 ;ff r’éép
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]1
1959 | d’administration financiére du syndicat, qui veut évidem-

Syxpiosr | ment faciliter aing 1a perception des cotisations, et qui n'a

CarHoLIQUE| & 1 i 1
Dps | aucun rapport aux conditions dans lesquelles un employé

EMPDWYES ‘idoit ou ne doit pas travailler. Ce n’est que lorsque les con-
Macasing  dilions de travail telles que prévues par les statuts, sont

Dz QuEsec ]
v. affectées, que le syndicat peut exercer son recours. L’ art-lcle

Cie Pagurr . . o
ng_ 4 de la Loi des relations ouvriéres et art. 2 para. () de la
Taschoreny J TAEINE loi qui définissent la convention collective me sem-

—  blent assez clairs pour éliminer tout doute sur ce point.

(D ”“G’”&/ 11 est certain, que la retenue du salaire peut &tre une

condition de travail dont dépend le droit d’'un employé de

travailler. Mais la question est de savoir si une semblable

condition est comprise dans le cadre restreint de Vart. 2(e)

de la Lot des relations ouvriéres, ou de Iart. 21 de la Lot

' des syndicats professionnels. Je ne le crois pas. Toutes les
conditions ne sont pas prévues aux statuts. Ce ne sont que
celles que la loi envisage qui puissent lier les dissidents.
Ainsi, une clause stipulant que seules les personnes
appartenant 4 une religion ou une race partlcuhere auraient
le droit d’étre employées & un travail quelconque pourrait
étre, dans un sens, considérée comme une condition de
travail, mais personne ne peut suggerer sérieusement. que.
la Législature ait jamais songé qu'un syndicat représentant
des employés, pourrait les lier légalement par une telle
clause.

f.-’ Il me semble aussi indiscutable que la Leglslature dans

Jla rédaction de ses lois ouvrieres, n'a jamais eu 1’1ntent10n
. de considérer 1a retenue d’une partie des salaires des groupes
ﬁ digsidents comme une condition de travail. Le “check-off”,
~ comme on est convenu de Uappeler, n’a été mis-en évidence
dans la province de Québec qu’en 1946, quand mon coﬂ_égué-,
M, le juge Rand, nommé arbitre pour régler un différend
survenu & la compagnie Ford, le suggéra, bien 'longterh}js'
apres la leglsla,tlon de Quebec s aglssalt alors d'unt com-
promls proposé par M le ] Juge Rana que ies partles 8 eta,zent_ '

% “‘union shop” entre autres ont ete refuses et le “check off”;
accordé. La formule Rand ne paut her 1es partlesﬂ_qqe_.pair‘-




*PresgNT: Rand, Lotke, Cartwmght Abbott and Marﬂand JJ :
‘ S 1719581 - Que: QB¢ 275

S.CR. SUPREME COURT OF CANADA 219:

invoquée dans la présente cause pourrait autoriser laretenue 199
de partie des salaires des employés non syndiqués, si elle Smmmm

CarrroLiQUE
s'appliquait, Dis

Emprovis
Pour les raisons données par la Cour du hanc de la D EE

reine’, je suls d’opinion qu’on ne peut invoquer le bénéfice \/If‘”-*SI-NS

Dr Quisre
des arts. 1028 et 1029 C.C., pour donner effet & la présente v.
réclamation. - ) (AEL Egginm

Comme je suis clairement d’ Opmlon que la retenueT
syndieale n’est pas une condition de travail, au sens de la
loi, je crois, comme la Cour supérieure et comme la Cour (Degs tﬂfeﬂf&y
du bane de la reine, que la clause 2.01 de la conventlon est
ultra vires.

L’appel doit done étre rejeté avec dépens.

Favreux J. (dzssentmg) —Les raisons données par M
le Juge Pratte, de la Cour d’Appel!, démontrent clalrement
a mon avis, que engagement relatif & la retenue du salaire, -
dont le syndicat demande V'exéeution, ne porte pas sur ‘une 3 Wipe
condition de travail au sens de la législation considorée of
que, partant, il ne pouvait faire P'objet d’une convention
coIlectwe et doit &tre tenu pour invalide:

Je retiverrais 'appel avee depens

Appeal allowed with costs, Tascherean Locke and
Fauteux JJ. dissenting.

Attomeys for the plaintiff, appellant . Germain, Pzgeon
& Thzbaudeau Quebec.

Attorneys.-for the defendant respondent Jean-Marie .
Guérard and Jean-H. Gagné, Quebee. ' L

aschereau J,

M:r' .

PARKE, DAVIS & COMPANY ..... .. L .APPELLANT 1958

AND ST *0et.30,31 0

FINE CHEMICALS OF CANA.DA
LIMITED ......... el

ON AP?EA.L FROM. 'I‘HE EXCHEQUER COUR'I‘ OF CANA A L

Patents—Compulsmy lwencewPower of C’ommzsswner o,f Patents 0
grant license—>Patent covering both process and substance—Product
having therapeutic. valwe—~ Product:to be-sold in bulk by. lzcenseef——-:
Infnngement—Market already served—Royalty-——The Patent Act
RSC 1952 el 208, 8 41 i A TR

67294-—74



