84 RECUEIL DE JURISPRUDENCE DU QUEBEC [2002] R1.O.

-135] Sans aller jusqu’an montant de 30 000 § fixé
dans les affaives Roy c. Patenaude ® ou Gauthier
¢. Beaumont™, une somme de 30 000 $ soit le triple de
1a somme accordée me paralt assurer un équilibre adé-
quat entre la fante commise, sasanctionetsa réprobation,
sans pour autant compromettre lanouvelle orientation de
P’intimé.

[36] Pour ces motifs, je propose donc d’accueillir
I'appel avec dépens i la seule fin de hausser 230 0005
le montant de 10000 $ accordé pour dommages puni-
tifs en premiére instance,

Régie de 'dnergie

DOSSIER: §- 45,25 . s ¢
DEPOSEE BN AUDIENGE
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(8)  [19941RJ.Q. 2503 (C.A), 2512,
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Cour d’appel

ALLENDALEMUTUAL
INSURANCE COMPANY et une autre,
demanderesses appelantes, c.
HYDRO-QUEBEC,

défenderesse intimée,

et LE PROCUREUR GENERAL

DU QUEBEC, mis en cause

RESPONSABILITE — responsabilité du fournisseur
— électricité — incendie — clause d’exonération
de responsabilité — clause abusive.

RESPONSABILITE — responsabilité du fait des choses
— transformateur — électricité — incendie — pré-
somption de responsabilité — clause d’exonération
de responsabilité — clause abusive.

CONTRAT DE SERVICES — responsabilité — fourni-
ture d'électricité — incendie —— clause d’exonéra-
tion de responsabilité — clause abusive.

CONTRAT — clauses particuliéres — clause de limita-
tion de responsabilité — contrat de services — four-
niture d’électricité —- contrat d’adhésion — clause
abusive.

Appel d'un jugement de la Cour supérieure ayant rejeté
une action en dommages-intéréts a la suite d'un
incendie. Accueilli (1 127853 %).

En 1994, Pappelante a subi des dommages lors d’un
iricendie. Le juge de premiére instance a conclu que
le feu a été causé par des étincelles provenant d’un
transformiateur sous lé contréle de Uintimée Hydro-

Québec et tombées sur des matériaux inflammables

Juges Beauregard, Mailhot et Fish —C.A. Montréal
500-09-006603-989, 2001-12-06 (juge Roland Trem-
blay, C.S. Montréal 500-05-000270-957, 1998-04-22)
— M® Gordon Kugler, pour les appelantes — M° Jean-
Pierre Casavant et M® Raymond Doray, pour Uintimée
-— M* Guylaine Henri, pour le mis en cause.

REf. ant.: (C.S., 1998-04-22), SOQUIT AZ-98021499, L. 98-1098,
[1998] R.J.Q. 1493, {19981 R.R.A. 614,

02-01-1027
1E.2002-125
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entreposés dans la cour de Uappelante. Toutefois, le
Juge a conclu que la responsabilité de 'intimée ne
pouvait éire refenue puisqu’elle jouit d’une exoné-
ration de responsabiliié en vertu de article 103 du
Reglement n® 411 établissant tes conditions de {our-
niture de 1'électricité, adopfé en vertu de 'arti-

5 cle 22.0.1 de la Loi sar Hydro-Québec, ‘qui lui donne
le pouvoir de fixer par réglement les tarifs et les
conditions de la fourniture d’électricité.

Décision
M. le juge Fish: L’article 105 du réglement n'a pas la

portée que voudralt lui donner Uintimée. En effer,
en permettant ¢ Hydro-Québec de fixer les tarifs

Tmsseur et les conditions de la fourniture d’électricité, le
nération . s X X . P
législateur ne lui a pas conféré la discrétion de
déterminer l'étendue de son immunité contre les
s chose_’s poursuites en responsabilité civile pour les dom-
£ pree mages qu’elle pourrait causer aux autres dans le
neration cadre de ses affaires et encore moins une immunité
o compléte. Rien dans Uarticle 300 du Code civil du
~J ourni- Québec (C.C.Q.} ni dans la Loi sur Hydro-Québec
exonerda- ne soustrait Uintimée & la portée des articles 1457
o et 1458 C.C.Q. Toute dérogation 4 ces principes
le limita- Jondamentaux de notre systéme: juridique requiert
T“"""f{‘)”"‘ une intention claire et un langage précis de la part
— clause

du législateur qui sont absents ici. Par ailleurs, il
n'est pas nécessaire de déterminer s7il s'agit de res-
ponsabilité contractitelle ou extracontractuelle puis-

ant refeté \ R P . .
ant rej que, sous 'un ou I'autre régime, le résultat serait le

die d'un méme. En effet, le juge a correctement appliqué la
présomption de responsabilité du gardien d’un bien

lors d’un _ édictée a larticle 1465 C.C.0. De plus, on ne peur

snelu que : retenir la prétention de Uintimée voulant que I’ arti-

sant d’un cle 105 du réglement fasse partie du contrat de

te Hydro- Sourniture d’électricité et quil 5’agisse d'une exclu-

wmmables sion de responsabilité valide. D'une part, pour les
motifs déja énoncés, cet article n’exonére pas des
dommages en Uespéce. D’ autre part, s’il avait cette

Montréal étendue, il s'agirait d’une clause abusive ef nulle

nd Trem- au sens de Varticle 1437 C.C.Q. puisque nous som-

38-04-22) mes en présence d’un contrat d'adhésion.

M¢ Jean- :

Fintimée Légisiation citée

JE. 98-1098, Code civil du Québec (L.Q, 1991, c. 64), art. 300,

1376, 1437, 1457, 1458, 1465, 1472 — Hydro-
Québec (Lot sur), (L.R.Q., ¢. H-5), art. 13, 22.0.1
(1983) — Condirions de fourniture de I'électricité

{Réglement n° 411 érablissant les), Décret 477-87
du 25-03-1987,(1987) 119 G.O. 11 1918, art. 105 —
Conditions de fourniture de I'électricité (Reglement
n® 634 sur les), Décret 607-96 du 22-05-1996,
(1996) 128 G.O. 11 2898, art. 102,

@

TEXTE INFEGRAL DU JUGEMENT

[1} La Cour: Statuant sur le pourvoi des appelantes
contre un jugement de la Cour supérieure (Montréal,
22 avril 1998, T'honorable Roland Tremblay) qui a

2 12

rejet€ Paction en dommages des appelantes par suite
d’un incendie ;

[2] Aprés étude du dossier, audience et délibéré ;

{3] Pour les motifs du juge Fish, auxquels souscri-
vent les juges Beauregard et Mailhot ;

[4] Accueille le pourvoi avec dépens ;
[5] Infirme le jugement de la Cour supérieure ;
{61 Accueille Paction des appelantes ;

[7] Condamne I'intimée & payer 977 853 % a I’appe-
lante Allendale Mutual Insurance Company et 150 600 $
a I’appelante Kruger Inc., avec intéréts et I"indemnité
additionnelle depuis I’ assignation et les dépens, y com-
pris les frais d’expertise & 8tre établis, sur demande, par
le juge du procés.

Reasons of Fish LA,

1

(8] Onlaly 13, 1994, Kruger Inc., the appellant, suf-
fered a loss by fire.

{9] The trial judge found that the fire was caused by
sparks from a transformer under the sole care and con-
trol of the respondent, Hydro-Québec, V and he rejected
Hydro-Québec’s alternative hypothesis.

(1) Indeed, the respondent explicitly admitied in its defence appel-
lant’s allegation that “at all relevant times [Hydro-Québec]
owned and/orwas responsible for the maintenance of the trans-
formex.”
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[10] The sparks were projected onto bales and rolls
of paper stored in Kruger's courtyard, setting them
ablaze.

[11] Kruger'slossis admitted: $1,026,963, of which
Kruger has received $977,853 from its insurer, Allen-
dale Mutual Insurance Company. Allendale thus now
stands in Kruger’s place to that extent.

[12] The appeal raises several issues. In my view,
only one is decisive: can Hydro-Québec escape respoi-
sibility for Kruger's loss on the basis of the sweeping
exoneration of liability stipulated ins one of its bylaws?

[13] When the other issues are disposed of, the
smoke is gone, but the fire dnd its consequences remain,
The origin of the fire is established. So too are the fault
of Hydro-Québec, the damages suffered by appellants,
and their causal connection. : :

{14} AccordinglyIwouldallow the appeal, set aside
the judgment of the Superior Court, and order the
respondent to pay appeliant Allendale $977,853 and
appellant Kruger $150,000, with interest, the additional
indempity from the date of service of the proceedings,
and costs in both courts, including expert’s fees to be
determined, upon application, by the trial judge.

H

{15] In refusing to indemnify appellants, respond-
ent invokes an exonerating provision of one of its own
bylaws.

[16] Pursuant to that provision — section 105 of
Bylaw No. 411 establishing the conditions governing
the supply of electricity® — Hydro-Québec can “liln
1o case. . . be held lable for damages or losses caused
to individuals or property resulting from the supply or
delivery of electricity,” or, inter alia, from “mechanical
failure on its system.”

{171 This exclusion of Jiability, as respondent reads
it, immunizes Hydro-Québec against actionsin damages

(2) Réglement n® 411 Srablissant les condifions de fourniture de
P dlectricité, Décret 477-87 du 25-03-1987, (1987) 119G.0. 1
1918, ci-aprés nommé « Bylaw No. 411 ». The bylaw has since
been reptaced : Bylaw No. 634 respecting the conditions

. governing the supply of electricity (Réglement n® 634 sur les
condiiivis de fourniture de Uélectricité, Diécret 607-96 du 22-
035-1996, (1996) 128 G.0. 11 2998), ci-aprés nommé « Bylaw
No. 634 ».

of virtually any sort: since Hydro-Québec’s business
is the supply and delivery of electricity, its responsi-
bility for practically any fault that it commits in carry-
ing out that business would be excluded by section 103,

[18] Atthehearing of the appeal, Mz, Kugler, forthe
appellants, advised the Court that he has found no com-
parable exoneration of responsibility with respect to
any other public utility in Canada. None has been drawn
to our attention by either the respondent or the Atrorney
General of Quebec, mis en cause.

[19] The decisive issue, in my view, is whether sec-
tion 22.0.1 of the Hydro-Québec Act,” the enabling
legislation relied on by respondent, empowered it to
exclude its contractual and extra~contractual responsi-
bility in so sweeping a manner.

/4 [20] Ibelieve it did not.
[21] Atthe relevant time, section 22.0.1 read: @

~

The rates and conditions upon which power is supphicd
must be consistent with sound financial management.
The rates and conditions are fixed by by-law of the Cor-
poration according to the categories it determines, or
by special contracts.

The by-laws and contracts are subject to the approval
of the Goverpment.

[22] In respondent’s submission, the compre-
hensive exclusion of responsibility which it finds in sec-
tion 105 of Bylaw No. 411 is nothing more than a “con-
dition” upon which powet is supplied.

[23} Tam notpersuaded that the National Assembly,
in empowering Hydro-Québec to determine the “rates
and conditions” upon which power is supplied in Que-
bec, delegated to that corporation an unbridled discre-
tion (subject only to cabinet approval) to determine the
scope of its immunity from civil liability from the dam-

(3}  Loi sur Hydro-Québec (LR.Q, c. H-3). )

(4)  Loi modifiant la Lot sur " Hydro-Québec et la Lot sur Pexpor-
tation de I'énergie électrique (L.Q.1983, c. 15). This section,
t00, has since been amended: An Act respecting the Régie de
'énergie {Loi sur la Régie de Uénergie (LR.Q., c. R-6.01}],
s. 123, An Act to harmonize public statues with the Civil Code
[Loi concernant I"harmonisation au Code civil des lois publi-
ques {L.Q. 1999, ¢. 401, 5. 1455 An Act to amend the Act
respecting the Régime de Uénergie and other legislative provi-
sions [Loi modifiant la Loi sur la Régie de I'énergie et d’autres
dispositions législatives (L..Q. 2000, ¢. 22)], 5. 63.
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ages it causes to others in carrying out its business. Still
less am 1 persuaded that this phrase is sufficiently clear
inits reach to authorize the total exclusion of the corpo-
ration’s responsibility for the consequences of its own
faults, extra-contractual and contractual.

[24] Section 105 of Bylaw No. 411, which sets out
the exonerating text upon which respondent relies,
begins this way:

Hydro-Québec guarantees neither the maintenance of
voltage and frequency at a stable level nor the conting-
ity of the supply and delivery of electricity.

{257 The validity of this exclusion of warranty is
conceded, appropriately in my view, by the appeliants,
And it strikes me as a permissible exercise of respond-
ent’s authority, under section 22.0.1 of the Hydro-
Québec Act, to determine the “rates and conditions”
under which 1t undertakes to supply power to its sub-
scribers.

[26] Itis quite another matter to read into the phrase
“rates and conditions” the right of Hydro-Québec to
exclude its Hability for setting your home on fire by
keeping and using fanity equipment on or near your
property.

{271 At the time of the incident that concerns us
here, section 105 of Bylaw No. 411 excluded Hydro-
Québec’s responsibility even for damages caused to
individuals. This, of course, contravened article 1474 of
Civil Code of Québec.® Tts successor, section 102 of
Bylaw No. 634, excludes Hydro-Québec’s liability for
damage to property only.

[28] Weneed notdecide in this case whether, pursu-
ant to the adoption of clear and specific enabling legis-
lation, Hydro-Québec’s liability for the breach of its
contractual and extra-contractual obligations may val-
idiy be provided by reguiatmn The decisive question,
as I mentioned earlier, is whether the corporation was
empowered by section 22.0.1 of the Hydro-Québec Act,
as it read, to exclude its liability for the fault that con-
-~ cems us here.

. 4 [29] Accountability is a fundamental precept of the

l\_._.mm—»

ivil law of Quebec.

(5Y Code civil du Québec (L.Q. 1991, ¢. 64).

[30] In matters contractual, the governing principle
is that all persons must honour their contractual under-
takings. Where they fail in this duty, they are lable for
the resulting prejudice — bodily, moral or material -~
thereby caused to other contracting parties {art. 1458
C.C.Q..

[31] Likewise, pursuant to article 1457 C.C.Q.:

Bvery person has a duty to abide by the rules of conduct
which lie upon him, according to the circumstances,
usage or kaw, 50 as not to cause injury io anocther.
Where he is endowed with reason and fails in this duty,
he is responsibie for any injury he causes to another
person and is liable to reparation for the injury, whether
it be bodily, moral or material in nature.

He is also Hable, in certain cases, to reparation for
injury cansed to another by the fact or fault of another
person or by the act of things in his custody.

{32} Inthiscontext, “person” includes legal personé
such as the respondent, which is a mandatory of the
State (Hydro-Québec Act, 5. 13).

[33] Moreover, article 1376 C.C.Q. specifically
provides that all of the rules set out in Book Five of the
Civil Code of Québec (s. 1371-1707), which deals with
obligations:

. apply to the State and its bodies, and to all other
legal persons established in the public interest, subject
to any rules of law which may be applicable to them,

And I see nothing in article 300 C.C.QQ. or in the Hydro-
Québec Act itself that places Hydro-Québe{, beyond the
reach of the principles set out in articles 1457 and 1458
C.CQ.

{341 Any intended departure from these defining
characteristics of our system of civil justice require, on
the part of the legislature, clear and precise languagc to
that effect.

135] Section 22.6.1 of the Hvdro-Guébec Act, ih
simply empowering the corporation to enact bylaws
determining “the rates and conditions” upon which it

supplies electricity, falls far short of the required stand-
ard.

1Ii

[36] Much was said on the hearing of the appeai
regarding the distinction between contracteal and extra-
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.contractual responsibility under the Civil Code of

Québec.

137] 1am inclined to believe that the fault imputed
to respondent by the appellants is extra-contractual
rather than contractual, since the damages suffered by
Kruger resulted from a fault which is only incidentally
related, if at all, to the respondent’s contractual obliga-
fions to its customers.

[38] Ltisunnecessary, however, toexpressa decided
view on this issue. Under either branch of Quebec’s
present regime of responsibility, the result would be the
same. Kruger’s damages were foreseeable, there is no
question of prescription and respondent’s submissions
based on distinctions between contractual and extra-
contractual claims are all, in this case, of no moment.

{39] Respondent contended, for example, that appel-
lants’ claim was necessarly contractual and that the
trial judge therefore erred n applying the presumption
of fault set out in article 1465 C.C.Q. :

[40] This submission appears to me to be very dif-
ferent from, if not inconsistent with, the position taken
by Hydro-Québec at tral. But that is of little conse-
quence: it is in any event plain to me that the trial judge
would have reached the same conclusion had the appli-
cability of article 1465 C.C.Q. been raised before him.
There is no suggestion that appellant’s loss resulted
from a fortuitous event or irresistible force and, in the
light of the judge’s findings of fact asto the origin of the
fire and as to its direct consequences, the evidence at
trial givesrise toa presumption of fact, unrebutted, that
appellants’ logs is directly attributable to respondent’s
fault.

41] Respondent argued as well that section 105 of
taw No. 411 forms part of its contract with its sub-
cribers, including Kruger, and therefore amounted toa
valid, contractual exclusion of its liability to compen-
sate appellants for the damages resulting from its fault
in this case. ' ' '

. {42} Twould reject this submission for two reasons.

[43]} First, because, for the reasons given earlier, 1
believe that section 103, to the extent that it purports o
exonerate Hydro-Québec from responsibility for the
kind of fanlt that concerns us here, is ultra vires the cor-
poration’s authority, under section 22.0.1 of the Hydro-
Québec Act, 1o make regulations concerning the “rates

and conditions” under which its power is supplied to
consumers. Section 105 can therefore hardly form pat
of the contract imposed on its subscribers by Hydro-
Québec.

[44] Second, had I concluded otherwise in this
regard, [ would inany eventhave held that section 103,
ifit does indeed amount to a contractnal undertaking by
appellants to relinquish their present claim, is abusive,
and therefore null in virtue of article 1437 C.C.Q.

[45] Article 1437 C.C.Q. stipulates that “{aln abu-
sive clause in a copsumer contract of confract of adhe-
sion is null, or the obligation arising from it may be
reduced.” There is no dispute that the contract invoked
by respondent is a contract of adhesion.

[46] In my view, it is plainly abusive for Hydro-
Québec, a monopoly, to impose on the persons it'was
created to serve, as a condition of supplying them with
electricity, an obligation to renounce not only to claims
for the damages they incur as a result of Hydro-Québec’s
failure to supply electricity, but also that they waive i
advance any right to-compensation for any other dam-
ages caused to them by any fault, contractual or extra-
coniractual, attributable to Hydro-Québec.

(47] Accordingly, I would hold that section 105 of

 Bylaw No. 411, to the extent that it has this effect, isnull

and of no effect.

1V

[48] For all of these reasons, T would, as stated atthe
outset, set aside the judgment of the Superior Court, and
order the respondent to pay $977,853 to appellant Allen-
dale Mutual Insurance Company and $150,000 0 appel-
lant Kruger Inc., with interest, the additional indemnity
from the date of service of the proceedings, and COStS in
both courts, including experts’ fees to be determined,
upon application, by the trial judge.




