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1 Background

1.1 Original Objectives of the Framework Agreement – R-3470-2001
On April 15, 2005, Hydro-Québec Distribution (HQD) filed an application with the Régie de l’énergie (the Régie) requesting approval for a proposed Entente globale cadre (Framework Agreement) between Hydro-Québec Distribution and Hydro-Québec Production (HQP).  
This Framework Agreement has been anticipated since October 2001, when HQD described the objectives and the needs covered by such an agreement as follows:

De plus, en temps réel, il y aura toujours inévitablement des situations créant des dépassements du profil annuel de l’électricité patrimoniale tels les pannes et les aléas prévisionnels à très court terme. Ces dépassements par inadvertance relèvent de la nature même d’un réseau électrique. Considérant ces deux facteurs, le Distributeur propose de conclure avec Hydro-Québec Production une entente-cadre. Cette entente permettra de couvrir les impacts climatiques excédant un écart-type (c’est-à-dire au-delà du premier 1,9 TWh) et les dépassements par inadvertance. Ces dépassements du profil sont de courte durée (soit d’une heure à une semaine) et ils correspondent à des situations de très court terme non prévisibles de façon systématique.

Moreover, in HQD’s oral testimony in R-3470-2001, the Distributor stated that such an Agreement would be required for 2005, the year that the Heritage Pool was to be exceeded, according to HQD’s forecast at the time. As such, HQD planned to file the Framework Agreement with the Régie by late 2003 or early 2004 (R-3470-2001, Transcript, vol. 5, pp 44-45).
 In D-2002-169, the Decision pertaining to the first Supply Plan, the Régie ordered HQD to file a Framework Agreement by March 31, 2004, “concernant notamment la gestion de l’aléa climatique excédant un écart-type et la gestion des dépassements par inadvertance du profil de l’électricité patrimoniale” (p. 50). Thus, at the time of the first Supply Plan, the Régie’s concern and HQD’s stated objectives for the Agreement were to correct for forecast errors relating to climate variances exceeding one standard deviation, as well as very short-term demand variances, which result in involuntary supply underages (dépassements), occurring when dispatched supply is under actual supply requirements.

1.2 Need for a Framework Agreement in 2005

The need for the Framework Agreement was discussed in subsequent filings, such as R-3541-2004 and, most recently in R-3550-2004. The current year, 2005, is the year in which HQD has forecast that the Heritage Pool will be exceeded. As such, as of January 1, 2005, HQD began managing its Heritage Pool dispatch as if an Agreement were in place despite the fact that no Agreement had been reached between HQD and HQP. A Framework Agreement was signed by the two divisions on February 15, 2005, but such an agreement requires the approval of the Régie (HQD-1, Doc 1, pp 3-4). Despite the lack of a Framework Agreement, Framework Agreement supply has been accounted for as of January 1, 2005.

1.3 Summary of the Proposed Framework Agreement

According to HQD’s evidence in this case, the proposed Agreement covers the period of January 1, 2005 to December 31, 2006 (HQD-1, Doc 1, p 4). The needs covered by the Agreement are those that exist after HQD has used all of the means of supply available in a reasonable manner. Means of supply are defined as Heritage Pool electricity, short-term and long-term supply products, interruptible and any other means at HQD’s disposal. Given the nature of the requirements to be met by the agreement, only HQP is able to offer such a service throughout the year (HQD-1, Doc 1, p 5). The pricing formula for the Framework Agreement is as follows (HQD-1, Doc 1, pp 5-6):
1. For the 300 highest load hours of the year, the price is a maximum of 30 ¢/kWh or DAM (Day-Ahead Market) price for the HQ zone of the NYISO plus transmission fees;
2. For the remaining 8,460 non-peak hours, the price is set at 7.5 ¢/kWh for 2005 and increased by 2.5% for the part of the year preceding the start of deliveries from the new gas-fired plant at Bécancour. The Bécancour supply is the result of a TransCanada Energy (TCE) contract from the call for tender (CFT) A/O 2002-01. Following the start of the TCE deliveries, anticipated in 2006, the price for the 8,460 non-peak hours is the average annual cost of delivery of this contract. According to OC IR 7.2 (HQD-3, Doc 3, p 10), the average annual cost per kWh for deliveries of the TCE contract in 2006 is estimated at 6 ¢/kWh, in real levelized 2007 dollars. 
Option consommateurs (OC) has a number of observations related to the proposed Framework Agreement which are discussed in Sections 2 through 8. 
2 Importance of the Role of the Régie to Limit Abuse of Monopoly Power

OC notes the following facts that would suggest that HQD’s bargaining position in the negotiation of the Framework Agreement was relatively weak:

1. As stated above, HQP is the only supplier able to offer the Framework Agreement supply throughout the year;

2. There was an urgent need to have an Agreement in place by 2005, given that the Heritage Pool was already being managed as if such an Agreement was in place as of January 1, 2005;

3. HQD itself had stated that it would file the Agreement with the Régie by the end of 2003 or the beginning of 2004 (R-3470-2001, Transcript, vol. 5, pp 44-45);

4. In D-2002-169, the Régie had directed HQD to file the Framework Agreement at the latest by March 31, 2004 (p.50).

5. Despite these commitments, HQD did not sign an agreement with HQP until February 15, 2005; thus it was still negotiating the commercial aspects of the agreement while an Agreement absolutely had to be put in place;

6. HQP does not require the Framework Agreement for its core business whereas HQD does;

7. HQD has confirmed that in the absence of a Framework Agreement, HQP would unilaterally set a price for supply underages (dépassements) (HQD-3, Doc 3, IR 2.1, p. 4).
HQD attributes the lateness in filing the agreement to “difficulties relating to the determination of the commercial conditions of the Agreement”, as well as the unique nature of the Heritage Pool (HQD-1, Doc 1, p 4). It is easy to imagine that as time marched on, HQD’s bargaining position would have weakened. The fact that the commercial conditions were still being negotiated after January 1, 2005, would have left HQD in an even weaker position. This weak position is clearly reflected in the pricing formula for the highest 300 load hours of the year in the proposed Framework Agreement. 
The pricing of the highest 300 load hours at a maximum of 30 ¢/kWh or DAM price for the HQ zone of the NYISO plus transmission fees is completely unacceptable and has no relation to the market context. Moreover, it is inconsistent with the original objectives of the Framework Agreement. HQD has not adequately demonstrated the reasonableness of the price formula for the highest 300 load hours despite the fact that when there is only one supplier (i.e. HQP), there should be an increased onus on HQD to make this demonstration. The pricing of the Agreement will be discussed in greater detail in Section 6. 
OC believes that it was irresponsible of HQD to wait until after the beginning of 2005 to sign an agreement with the Producer. The lateness of the signing must have undermined HQD’s already weak position. Clearly, this is not an Agreement between two equal partners. The result is an Agreement that is unacceptable to consumers, unfair to HQD, and harmful to public interest. The difficulties with the Agreement will be further discussed below, but it is important to point out that the Régie’s scrutiny of this Framework Agreement is crucial. Cases like the one at hand, in which there is an obvious abuse of monopoly power on the part of HQP, reflect the very essence of the Régie’s raison d’être in energy regulation: to protect consumers, to guard the public interest, and to ensure the fair treatment of HQD. 
3 Proposed Framework Agreement Inconsistent with Original Goals

As discussed in Section 1, the original objectives of the Framework Agreement, as articulated in R-3470-2001, were to correct for forecast errors relating to climate variances exceeding one standard deviation, as well as involuntary supply underages (dépassements), occurring when dispatched supply is under actual supply requirements.

What is being proposed by HQD in R-3568-2004 is a Framework Agreement which is inconsistent with these original goals. The proposed current Agreement covers the needs that exist after HQD has used all of the means of supply available in a reasonable manner. The agreement is now defined as a “means of last resort to ensure the supply security of Quebec’s customer base” (HQD-1, Doc 1, p 5). While the pricing formula does not, in fact, ensure that the Framework Agreement supply will be used as a means of last resort, it does, in fact, provide an incentive for HQD to manage its system to avoid dépassements during the highest load hours because they are so expensive. This perverse incentive will be discussed in Section 5. 
In its IR 2 (HQD-3, Doc 1, pp 3-4), the Régie also recognized the inconsistency between the objectives and needs covered in the currently proposed Agreement versus those articulated in R-3470-2001. HQD’s response was that its intentions with respect to the scope of the Agreement had evolved since the first Supply Plan.
This proposed Agreement does not reflect the reality faced by HQD in the management of the Heritage Pool, and is inadequate to meet its needs, which remain closer to those described in the First Supply Plan, particularly with respect to involuntary energy. OC notes that all mention of involuntary energy or dépassements par inadvertance have been removed in the current filing. However, due to the nature of the management of the Heritage Pool, a service to cover involuntary energy resulting from a dépassement is still required. The price of such a service should be fair and reasonable, as opposed to the proposed Agreement’s unjustifiable attempt to price Framework Supply as if it were a means of “last resort”. This will be further explored in the next section.
4 Misleading Characterization of the Agreement as “Last Resort”
It is misleading to characterize the Framework Agreement as a tool of last resort to be used when no other supply is available (HQD-1, Doc 1, p 5). First, HQD does not know until the year-end reallocation of the Heritage Pool bars if the Heritage Pool has been exceeded or not in a given hour, and thus cannot know if the Framework Agreement supply has being used or not in a given hour. Second, when HQD relies on the Framework Agreement, other supply is generally available in neighbouring markets. However, the protocols established between HQD and TransÉnergie do not provide HQD with the flexibility to buy on a short turnaround time. These two points are elaborated on in the following sections.

4.1 Imperfect Knowledge of Use of Framework Agreement Supply

If HQD could forecast with perfect knowledge, it would know if it was using the Framework Agreement as a last resort in a given hour. But the messy reality of day-to-day Heritage Pool Management involves imperfect knowledge. Thus, the Distributor cannot know with certainty until year-end how much Framework Agreement supply is being used in any given hour. Régie IR response 3.2 (HQD-3, Doc 1, p 5) confirms that the power and energy related to dépassements cannot be planned. In OC IR response 7.4 (HQD-3, Doc 3, p. 10), HQD confirms that it does not know until year end for which hours of the year it is paying 7.5 ¢/kWh or 30 ¢/kWh for involuntary energy. Moreover IR response 7.5 (HQD-3, Doc 3, pp. 10-11) confirms that HQD, in planning actual resource dispatch for a given hour or day, does not know with certainty if the involuntary energy available costs 7.5 ¢/kWh or 30 ¢/kWh.
It is therefore misleading to call the Framework Agreement a tool of last resort because HQD cannot know if it is using it. If dépassements aren’t planned, and HQD cannot know with certainty until year end when they occur, then dépassements are involuntary, and should be priced accordingly.  Pricing will be discussed in more detail in Section 6. OC reiterates the coverage of involuntary energy was one of the main original purposes of Framework Agreement as stated in R-3470-2001.

4.2 Inability of HQD to Access Other Supply Due to Lack of Flexibility
When HQD relies on the Framework Agreement, other supply is generally still available on neighbouring markets. The reason the supply is not available to HQD is that the protocols established between HQD and TransÉnergie do not provide HQD with the flexibility to buy on a short turnaround time.

Currently, HQD has a deadline of two hours for buying on NYISO’s HAM (Hour-Ahead Market) (HQD-3, Doc 3, IR 12.1, pp 15-16). TransÉnergie is not authorized to participate in real-time markets on behalf of HQD to meet very short-term needs, but if it were, this deadline could be reduced (HQD-3, Doc 3, IR 3.4, p 6). 

Given that HQD cannot access available supply in a short turnaround time because of internal protocols, it is also misleading to characterize the Framework Agreement as a means of supply to be used when all other supply has been exhausted.

4.3 Inadequacy of “Last Resort” Agreement to Meet HQD’s Current Needs

It is not until year end that HQD determines what quantity it is buying from HQP through the Framework Agreement and how much of the Heritage Pool it has been able to use. This reconciliation has nothing to do with using the Framework Agreement as a tool of last resort, nor with the availability of other market supply. The Régie in its IR 3.1 (HQD-3, Doc 1, p 5) summed the agreement up nicely: 
Veuillez confirmer que l’Entente n’est pas un outil de gestion mais un

accord permettant en fin d’année, pour des fins comptables, d’établir la

facture qui sera soumise au Distributeur.

Though HQD did not confirm this IR, OC also views the Agreement, not as a management tool for supply of last resort, but as an Agreement that is stacked in the Producer’s favour, which allows HQP to establish a bill at year end for supply overages. For reasons discussed in this section, the proposed Agreement is inconsistent with its original goals as stated in R-3470-2001, and inconsistent with its currently stated goals of being a supply tool of last resort when all other supply is exhausted. 
This Agreement does not reflect the reality faced by HQD in the management of the Heritage Pool, and is inadequate to meet its needs. In particular, the pricing of the 300 highest load hours needs to be modified to fairly meet HQD’s needs in the event of a dépassement (involuntary energy). This will be further discussed in Section 6.
5 Current Proposal Provides Incentive to Overcontract to Avoid Dépassements
The high price of a dépassement during the 300 highest load hours provides an incentive to overcontract on the long-term or short-term markets to build a supply buffer in excess of forecast needs instead of using the Framework Agreement. This will result in unutilized Heritage Pool capacity and higher costs for consumers who will benefit less from cheap Heritage Pool power and will depend more on more expensive new contracts and short-term supply. In OC IR 14.1 (HQD-3, Doc 3, pp 17-18), HQD admitted that in the winter months, it could operate the system in such a way as to decrease the probability of dépassements, which in turn would increase the likelihood of underutilizing the Heritage Pool. 
While HQD will always aim to meet its peak even at high supply costs, it has admitted that it could operate the system to avoid a 30 ¢/kWh dépassement charge in winter. As such HQD may be building a buffer, not only to meet the peak, but also to ensure that there will be no dépassements (using an extra buffer not only because HQD might be short, but adding a bit more to ensure there is no dépassement). The higher the cost of a dépassement, the more incentive HQD will have to build a supply buffer in excess of forecast needs instead of using the Framework Agreement. 
The concern related to the possibility of unutilized Heritage Pool capacity was raised in the expert evidence of William Harper in R-3550-2004 (OC-1, p 29). In Mr. Harper’s oral testimony in R-3550-2004 (Transcript, vol 6, pp 159-160) he raised the following concern in response to cross-examination of HQD from June 9, 2004:
Finally, and it was yesterday's cross-examination that raised a third concern with me. My understanding is that Hydro-Québec Distribution has indicated that it will be managing its supply in order to ensure that there were no supply underages or « dépassements ». My concern is that with this orientation, it will increase the likelihood of supply overages and thereby further aggravating my concerns about the treatment of

unutilized energy. It's just likely to create even more unutilized energy on the system.
From HQD’s perspective, their practice of “more aggressive” management of Heritage Pool bars actually means more prudence in terms of leaving bars on the table early on in the year in order to avoid high-priced dépassements in the following December.
The data in the Excel spreadsheet HQD-03-01 Q5.xls (HQD-3, Doc 1, IR 5.1 and 5.2, p 8) make it obvious that Mr. Harper’s concerns were well-founded. In the first quarter of 2005, HQD did indeed appear to be managing the system to avoid reliance on the Framework Agreement supply.
The bottom line is that a Framework Agreement supply price that is set much higher than the market (e.g. 30 ¢/kWh) is an incentive to waste Heritage Pool electricity by motivating HQD to build a supply buffer. The Framework Agreement supply is priced so high such that HQD will go to a lot of effort to avoid a dépassement.

6 Proposed Pricing for the Framework Agreement
6.1 Pricing of 300 Highest Load Hours

For the 300 highest load hours of the year, the price is a maximum of 30 ¢/kWh or DAM (Day-Ahead Market) price for the HQ zone of the NYISO plus transmission fees. Given that DAM prices rarely exceed 30 ¢/kWh during HQD’s 300 highest load hours (HQD-3, Doc 3, IR 13.2, p 16), the maximum, and thus the price, will generally be equivalent to the 30 ¢/kWh. This has been the case for all dépassements in the first quarter according to HQD-03-01 Q5.xls (HQD-3, Doc 1, IR 5.1 and 5.2, p 8). 

In its evidence, HQD has been unable to demonstrate the reasonableness of the price formula proposed for the 300 highest hours. Apart from the comparison with the interruptible power rate, and even considering the volatility of the costs associated with the Agreement (as per Table 2 – HQD-1, Document 1, page 10), HQD makes no demonstration in its evidence to support the claim that for the 300 highest load hours, 30 ¢/kWh corresponds to the cost of peak supply that should be acquired by HQD if the Framework Agreement were not in place (HQD-1, Doc 1, p 9, section 3.2).

In response to an OC IR asking for a demonstration to support this claim (HQD-3, Doc 3, IR 10.1, p 13), we were referred eventually to Régie IR responses 6.1-6.4 (HQD-3, Doc 1). These responses do not provide sufficient demonstration of the reasonableness of the 30 ¢/kWh as a price for the 300 highest load hours. IR 6.2 (HQD-3, Doc 1, pp 10-11) attempts to justify the use of the 30 ¢/kWh rather than a price based on prices in neighbouring markets. However, HQD repeats the false argument that the Framework Agreement is a means of last resort to be used after all other supply is exhausted. Therefore the 30 ¢/kWh reflects the cost of the interruptible power option. HQD’s answer implies that the price of supply available on neighbouring markets is not relevant for pricing the 300 highest load hours because when the Framework Agreement Supply is called upon, all of this supply will have been exhausted. 
We have already spent considerable time in Section 4, arguing why it is misleading to characterize the Framework Agreement as a tool of last resort to be used when no other supply is available. Quite simply, OC rejects the argument that the 30 ¢/kWh price reflects the natural “cascade” of choices in which the Framework Agreement is the last resort. When HQD is managing its Heritage Pool dispatch on a daily basis, it does not know whether it is using the Framework Agreement or not.

OC maintains that the price of supply available on the market is highly relevant for pricing the 300 highest load hours. Here are several reasons why the price of the top 300 load hours should be based on market prices, and not the price of the interruptible power option:

1. HQD is using market prices anyhow for over 96% of Framework Agreement supply (the 8,470 non peak hours);

2. The 300 highest load hours are priced at a max of the interruptible option or the HAM, another market price.
3. Interruptible prices are not based purely on their market value. As OC’s expert witness William Harper explained in R-3550-2004, the high price of the interruptible power option reflects not only the desire of customers to ensure that they are properly compensated for the interruption, but also an insurance that they will only be interrupted when absolutely necessary (R-3550-2004, OC-1, p. 33).
4. The Framework Agreement should provide a fair price to reflect HQD’s current context in which there is a need for the Framework Agreement supply to compensate for involuntary dépassements (as per the original spirit of agreement proposed in R-3470-2001). In OC’s view, the fairest way to price the top 300 hours is via a market-based price.
HQD has not provided any valid reason for pricing the 300 highest load hours at the level of interruptible power. As mentioned above, when there is only one supplier (i.e. HQP), such a demonstration is particularly important. In the current evidence, HQD has not met burden of proof in demonstrating the reasonableness of the 30 ¢/kWh in the pricing of the top 300 hours.
6.2 Market-based Alternatives for Pricing the 300 Highest Load Hours

OC believes that a number of market-based prices can be considered to provide a pricing formula for the 300 highest load hours:

1. Long-term CFTs

2. Short-term CFTs

3. NYISO DAM or HAM prices.
Market-based prices based on the NYISO DAM and HAM prices have been discussed in IRs and technical meetings. While these prices reflect the prices in the very short-term, they are characterized by volatility.
Long-term CFTs, on the other hand, are extremely stable. The use of a long-term CFT as the basis for a market-based price for the top 300 load hours has an advantage of stability from a customer perspective. It also offers stability from HQD perspective for rate-setting, deferral account management and planning purposes.
OC also notes that pricing of the 8,470 hours (over 96% of the hours in the year) is based on a combination of short-term CFTs (7.5 ¢/kWh was the average of short-term CFTs for 2005-2006) and then a long-term CFT from Bécancour plant (A/O 2002-01) from 2006 onward. 
It is also important to note that there is nothing that significantly sets apart the 300 highest load hours from the remaining 8,460 hours. If planning has been done correctly, HQD should have the proper reserves in place to cover all the hours of the year. As we have seen in R-3550-2004, the system is not overly tight or short. HQD has not demonstrated that the situation in the 300 highest load hours is substantially different than in the rest of the year. Despite the frais de réservation that HQP purportedly pays to ensure supply in winter, HQD was unable to quantify these or provide details on them in response to Régie IR 9 (HQD-3, Doc 1, pp 9-10).
As such, OC suggests that the simplest means of pricing the 300 highest load hours is to use the pricing formula already suggested in the Framework Agreement for the 8,460 remaining non-peak hours, which represent over 96% of the hours of the year. By 2006, the pricing formula will be based on a long-term call for tender, the average price of the Bécancour plant. The use of the same pricing formula for all hours of the year, based as of 2006 on a long-term CFT, has the advantages of stability, simplicity and fairness. It will eliminate the perverse incentive of the current pricing scheme to build an additional supply buffer and underutilize the Heritage Pool. Moreover, this pricing formula is faithful to the original goals of the Framework Agreement: to correct for forecast errors relating to climate variances and involuntary dépassements.
6.3 Pricing of Non-Peak 8,460 Hours

OC accepts the pricing formula for the remaining 8,460 hours for the reasons discussed in Section 6.2.
7 Assigning a Value to Unutilized Energy
The Framework Agreement has not explicitly addressed compensation for HQD of unutilized energy. However, in OC IR 15.5 (HQD-3, Doc 3, p. 19), HQD again reiterates that unutilized Heritage Pool energy cannot be resold by HQD. In R-3550-2004, OC’s expert witness questioned HQD’s interpretation of the Decree 1277-2001 as to whether HQD can resell energy deemed as unutilized:

The second concern is with respect to the disposition of unutilized Heritage Pool energy. HQD’s interpretation of the Regulations governing the Heritage Pool is that it can not make “claim” to unutilized Heritage Pool energy. HQD notes that this interpretation is consistent with how it has managed Heritage Pool electricity since the introduction of the Regulation.

It is not the purpose of this evidence to provide a legal interpretation of the Regulation. However, based on simple reading of the Regulation, there is no reference in it to unutilized Heritage Pool energy. The Regulation just lays out what the Heritage Pool supply was to provide for including losses and internal use by HQP. There is no specific reference in the Regulation about real time management of Heritage Pool. Indeed, the existence of unutilized energy is, in itself, simply the result of the protocols established between HQD and TransÉnergie regarding the dispatch of HQD’s resources. Over the longer-term, if spot market purchases (and the re-sale of energy acquired from other contracted resources) were used in real time to balance HQD’s demand and supply requirements then there would be no unutilized Heritage Pool energy. 

HQD also contends that practice to-date, whereby HQD only took possession of Heritage Pool energy required to meet its domestic requirements and never claimed rights to Heritage Pool energy in order to sell it on external markets, is consistent with the proposed unutilized energy construct. However, the Regulation appears to make special provision for those years when HQD’s total annual requirements did not exceed the Heritage Pool supply. (R-3550-2004, OC-1, pp 29-30)
In his oral testimony, Mr Harper also expressed his concerns regarding (i) why unutilized energy is necessarily deemed to be from the Heritage Pool and (ii) why it has no value (R-3550-2004, OC-1, pp 29-32 and Transcript, vol. 6, pp. 156-160). In particular, he suggests that:
One way to address these concerns would be for the framework agreement with Hydro-Québec Production to address both supply overages, that is unutilized energy, and supply underages or «dépassement », I believe, is the expression that's used and provide appropriate compensation in both cases…Indeed, if you think about it on the conceptual basis, the framework agreement could be viewed as another form of load-balancing agreement which applies to the overall system as opposed to just wind-power. (p. 158)
In OC’s final argument in 3550, OC argued that:
Dans le Décret 1277-2001 (le « Décret »), on ne réfère aucunement de façon spécifique à l’énergie inutilisée. Ainsi, rien dans le Décret n’empêcherait HQD, d’une part, de redéfinir une portion ou toute l’énergie inutilisée comme provenant d’une source autre que le patrimonial et, d’autre part, de revendre de l’énergie inutilisée, soit sur un marché externe, soit à HQP, si une entente avec le Producteur le permettait. 
(p.2, para.7).
Regardless of where the unutilized energy is coming from (new short-term contracts valued at 8.6 ¢ /kWh or an old HQP hydro plant with supply costs of under 4 ¢/kWh), this energy has value and, under the current management of the Heritage Pool, 100% of this value is being transferred from HQD to HQP. Under the current Framework Proposal, cheap Heritage Pool energy can be transferred with no compensation from HQD to HQP in one hour; in the following hour, HQP can sell this energy back to HQD for up to 30 ¢ /kWh. Clearly, this situation provides maximum advantage to HQP and minimum advantage to HQD. 
OC proposes that when the Régie approves an acceptable market-based price for the Framework Agreement product (which we believe should simply extend the pricing formula proposed for the 8,460 non-peak hours to all hours of the year), this price can be considered as representative of the market price for both supply underages and overages (i.e. dépassements and unutilized energy). Such a price would provide stability, simplicity and symmetry between the price of supply underages and overages. Moreover, this valuing of unutilized energy would maximize the Heritage Pool and thus result in lower rates, providing a benefit to consumers and the public interest, as well as equitable treatment for HQD, the very mission of the Régie. 

The Régie therefore should direct HQD to renegotiate the Framework Agreement to include a provision for HQD to be credited for unutilized energy, as well as a value for unutilized energy. The value of the unutilized energy should be the same market-based value that is assigned to the Framework Agreement supply.

8 The Proposed Framework Agreement: a Contract?
OC also questions the legal nature of the Framework Agreement, given that this Agreement was reached between two divisions (HQD and HQP) of the same company (Hydro-Québec). “A contract is formed by the sole exchange of consents between persons having capacity to contract” (Art. 1385 C.C.Q.) “and legal persons are endowed with juridical personality” (Art. 298 C.C.Q.). HQD and HQP are not endowed with juridical personality, as they are not legal persons. Hydro-Québec is a legal person. Therefore, what is the legal nature of the Framework Agreement? Is it a contract that Hydro-Québec has concluded with itself? In OC’s opinion, this situation is an illustration of the problematic and perverse effects of the functional separation, as it stands.
9 Conclusions

For reasons discussed above, OC strongly recommends that the Régie disapprove the proposed Framework Agreement.

OC encourages the Régie to direct HQD to renegotiate the proposed Framework Agreement such that the cost of a dépassement for the highest 300 hours of the year is reduced from 30¢/kWh (or the DAM maximum) to the pricing formula proposed for the remaining 8,460 non-peak hours. This latter pricing formula would constitute an acceptable and fair price for all hours of the year.
If the Entente globale cadre is not modified, the Régie should disallow, in HQD’s revenue requirements for the next HQD rate case, any cost of the Framework Agreement supply, for any hour of the year, that results from exceeding the pricing formula proposed in the Agreement for the remaining 8,460 non-peak hours (i.e. the pricing formula deemed fair and acceptable by OC for all hours of the year).
Finally, the Régie should direct HQD to renegotiate the Framework Agreement to include a provision for HQD to be credited for unutilized energy, as well as a value for unutilized energy. The value of the unutilized energy should be the same market-based value that is assigned to the Framework Agreement supply.

