October 16, 2007

Comments on the

Reliability Coordinator Code of Conduct
Proposed by Hydro Quebec TransEnergie

I Introduction

We have been asked by Energie La Liévre s.e.c. and Energie Brookfield Marketing Inc. to
provide comments concerning the subject Code of Conduct.

We understand that this Code of Conduct is proposed in response to the Régie’s request in
conjunction with designating the Direction Contrdles des mouvements d’énergie of Hydro
Quebec TransEnergie as the Reliability Coordinator for the Province of Quebec pursuant to
Article 85.5 of the Act respecting the Régie de 1’Energie (L.R.Q. ¢. R-6.01).

We applaud the Régie’s affirmative directive to require the designated Reliability Coordinator
to develop a strict code of conduct to ensure information confidentiality and fair and
non-discriminating treatment to all electricity market participants who conduct businesses
using the transmission system in Quebec whose reliability the designated Reliability
Coordinator is responsible for. We also commend Hydro Quebec TransEnergie for providing a
proposed Code of Conduct that delineates the key principles and objectives in meeting this
directive.

We are, however, concerned that the proposed Code of Conduct does not provide sufficient
details on the implementation process and compliance enforcement mechanism, both of which
are critical to ensuring that the Code of Conduct is clearly understood and strictly adhered to
by all staff in the Direction Contrdles des mouvements d’énergie (CME) of Hydro Quebec
TransEnergie.

I Comments Concerning Implementation
II.I  Defining Confidential Information

The document needs to define what constitutes Confidential Information. Only through having
a definition can the staff in CME clearly understand the type of information that must be
safe-guarded from disclosure to third parties, which include System Users and other units and
Affiliates of the Transmission Provider who are not authorized to perform functions related to
the Reliability Coordinator’s role or any roles that are within the CME’s responsibility'. This
definition will also provide one of the basic elements for determining deviation from the Code

' We understand that the CME performs more functions than those assigned to the Reliability Coordinator. These
functions generally include those assigned to the Balancing Authority and Transmission Operator and
Interchange Authority as described in the NERC Functional Model Version 3.



of Conduct. Note that Confidential Information includes not only commercially sensitive
information, but also proprietary information which must be handled in the same manner.

We therefore suggest that the term Confidential Information be introduced and defined in the
Code of Conduct. It should be noted that the term Confidential Information is defined in the
Code of Conduct of other jurisdictions, such as PJM in the USA and the IESO in Ontario,
Canada. (Please see P.2-3 of PJIM Code, and P. 3 of IESO Code)

IL2  Lack of Requirements Governing Avoidance of Conflict of Interest

The Code does not specify the need to avoid, or declare the potential of, conflict of interest
which may arise when an employee in the CME is engaged in or connected with any outside
business activity, or hold any position (paid or unpaid) with or provide services to another
business organization that engages in the electricity generation, distribution or transaction. The
potential of such external involvement having interference with the Staff performing full
duties with the CME is another area of conflict of interest. The TransEnergie’s Transmission
Provider Code of Conduct dated June 21, 2004 contains two sections that deal with
transactions with Affiliates but they fall short of addressing the conditions for accepting
entertainment and gifts such as their allowable values, and the need for declaration of such
acceptances.

In other jurisdictions, potential conflict of interest involving any of the above-described
situations is clearly stipulated in the Code of Conduct. Avoidance is through making Staff
aware of the conditions that constitute a potential violation, and requiring Staff to declare such
conditions and/or requesting approval from the Reliability Coordinator’s senior management.

We therefore suggest that the Code of Conduct be expanded to include conditions for conflict
of interest and the requirements for avoidance and declaration. (Please see Section D of PJM
Code, Section 4A1 of NYISO Code, and P.3-6 of IESO Code.)

I3 Training and Awareness

The proposed Code of Conduct requires the Reliability Coordinator to provide staff with
training sessions or materials. It is important that the Reliability Coordinator provide Staff
with both training and the materials so that Staff not only are provided the necessary training,
but also all relevant materials that must be read, understood and constantly reviewed and
strictly followed to fully comply with the Code of Conduct. Furthermore, to ensure mutual
understanding and to address liability of both parties, Staff should be required to sign a
compliance agreement as a condition for new or continued employment with the Reliability
Coordinator. Again, this is a rather common practice found in other jurisdictions.

We therefore suggest that the Code of Conduct be revised to require the Reliability
Coordinator to provide both the training sessions and the relevant materials, (please also see
Section 5 of NYISO Code) and include a compliance agreement as an attachment that requires
sign-off by the Staff. (Please see PJM Code P.10-12. IESO also has this requirement but the
agreement is not include in its Code, though it is mentioned on P.8 of the Code)



III. Comments Concerning Compliance Enforcement
[I.1  Compliance Monitoring

The Code of Conduct requires the Reliability Coordinator to report to the Régie the details of
any deviation. The document, however, does not provide specific details on who monitors
compliance and identifies deviations of the CME’s Staff. We understand that the Director of
System Control is assigned the responsibility for applying the rules, establishing management
rules and implementing these rules and reporting deviation from the rules. However, there is
still a need to establish a compliance monitoring authority, such as a Compliance Monitor, to
periodically review performance by Staff in relation to the Code of Conduct. The document is
unclear on who this Compliance Monitor is. Further, the roles of the Controller of the
Transmission Provider, which we assume to be Hydro Quebec, and the Director — System
Control in compliance monitoring are unclear. It should be noted that the Director of System
Control is also subject to being monitored for compliance.

There also lacks details on disciplinary measures, such as financial penalty, temporary
suspension or termination of employment for various degrees of deviation. In other
Jurisdictions, such as New York ISO and IESO, a ring-fenced compliance monitoring
mechanism is established, and details of disciplinary action are provided in the Code of
Conduct. (For penalty, etc., please see NYISO Code Section 4A.2 and Section 10, PJM Code
P.5 Section 8, IESO Code P.9; for compliance monitoring authority, it is not specified in the
Code but at least IESO has set up its organization to provide this ring-fenced
capability/authority).

We suggest that the Code of Conduct be expanded to include details on compliance
monitoring — both the process and authority, and a disciplinary action guideline.

IV.  Comments Concerning Clarity, Enforceability and Measurability
IV.1  Clarity

The Application Section indicates that the proposed Code of Conduct governs the activities of
Staff, which is defined as “Staff”: Personnel who is under the authority of the Reliability
Coordinator or under another unit of the Transmission Provider who performs functions
related to the Reliability Coordinator’s role. The said definition includes both management and
employees as well as personnel hired on contract by the Reliability Coordinator or another unit
of the Transmission Provider to perform functions related to the Reliability Coordinator’s role.

Reliability Coordinator is the entity that performs the reliability functions. As we understand
it, the CME, designated as the Reliability Coordinator, also performs the functions of a
Balancing Authority, Transmission Operator and Interchange Authority. It is unclear to us
whether or not staff who perform these functions are also subject to the same Code of



Conduct. If so, the Code of Conduct needs to be revised to expand the applicability. If not,
there needs to be measures in place to address the confidentiality concerns expressed in our
previously submitted comments? concerning staff performing the Balancing Authority,
Transmission Operator and Interchange Authority functions when grouped under the same
organization (the CME).

IV.1  Enforceability and Measurability

The proposed Code of Conduct contains requirements that are not enforceable or measurable.
For examples,

A. Section 5.1: [The Director — System Control is responsible for applying the rules set out in
this Code of Conduct.

To this end, he or she may establish internal management rules relating to the application and
enforcement of the Code of Conduct.]

B. Section 6.1. “Anyone having knowledge of an event or situation in which a member of
Staff acted in a manner contrary to this Code of Conduct must notify the Director — System
Control accordingly as soon as possible”.

The phrase “as soon as possible” is not measurable and extremely difficult to audit, and
impossible for an outside organization to refute that the CME is in compliance with the Code.
A more definitive time frame, such as within 5 days, needs to be specified to ensure Staff is
aware of the time requirement and to facilitate compliance enforcement.

C. Section 6.2: [In the event of an investigation made pursuant to Section 6.1 of this Code of
Conduct, the Director — System Control may issue any decision or call for any corrective action
to be taken that he or she considers appropriate, including disciplinary action.]

In summary, the document does not provide an enforceable policy for ensuring confidence of
non-discriminatory treatment for all System Users. A Corporate policy and procedure having a
critical impact on non-discriminatory treatment of electricity market participants needs to be
forthright, and must be enforceable and measurable. To this end, we suggest the Code of
Conduct be revised to strengthen enforceability and measurability of compliance.

V. Conclusions

We appreciate the opportunity to comment on the subject Code of Conduct. We respectfully
submit that the proposed Code of Conduct lacks sufficient details on the implementation process
and compliance enforcement mechanism. In order that the proposed Code of Conduct serve as
an effective policy and procedure to ensure information confidentiality and non-discriminatory

° REPONSE DE ENERGIE LA LIEVRE S.E.C., ET D’ENERGIE BROOKFIELD MARKETING INC.
A LA DEMANDE DE RENSEIGNEMENT N° | DE LA REGIE DE L’ENERGIE (« REGIE ») dated June 8,
2007.



treatment of all market participants, we recommend TransEnergie be requested to revise the
proposed Code of Conduct to include the following:

1.
2.

(]

wn

Introduce and define the term Confidential Information

Expand the Code of Conduct to include conditions for conflict of interest and the
requirements for avoidance and declaration.

Require the Reliability Coordinator to provide both the training sessions and the relevant
materials, and include a compliance agreement as an attachment which requires sign-off
by the Staff.

Add details on compliance monitoring process and authority, and a disciplinary action
guideline.

Clarify the applicability of the Code of Conduct to staff in the CME who perform the
Balancing Authority, Transmission Operator and Interchange Authority functions, and
strengthen the requirement language so that compliance with the Code of Conduct is
enforceable and measurable.

P.S. (Ben) Li
Ben Li Associates Inc.
37 Goldring Crescent

Markham, Ontario L6C 1Y6



