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DARREN ALLGOOD, et al., Plaintiff, v. GENERAL MOTORS CORPORATION,
Defendant.

CASE NO. 1:02-cv-1077-DFH-TAB

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
INDIANA, INDIANAPOLIS DIVISION

2006 U.S. Dist. LEXIS 70764

September 18, 2006, Decided
September 18, 2006, Filed

SUBSEQUENT HISTORY: Motion to strike granted
by, Sanctions allowed by Allgood v. GMC, 2007 U.S.
Dist. LEXIS 8123 (S.D. Ind., Feb. 2, 2007)

PRIOR HISTORY: Allgood v. GMC, 2005 U.S. Dist.
LEXIS 43693 (S.D. Ind,, Sept. 12, 2005)

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff landowners filed
an action against defendant, a corporation with a plant
that released polychlorinated biphenyls (PCBs) over the
course of several decades, seeking damages for harm to
their property and for future expenses of medical moni-
toring. The corporation filed several motions challenging
the admissibility of the land owners' experts’ opinions
and also moved for partial summary judgment.

OVERVIEW: The landowners alleged that the plant
released PCBs that contaminated their land. The corpora-
tion had entered into an agreement with the Environ-
mental Protection Agency (EPA) under which it agreed
to remediate the release of the PCBs. This lawsuit was an
effort to recover the cost of a much more extensive
clean-up, though without any assurance that such a
clean-up would actually occur. In addition to the
clean-up costs, the landowners also sought medical
monitoring, as well as undetermined amounts of dam-
ages for lost property value. The court decided to ex-
clude much of the expert testimony offered by the land-
owners because, in many cases, it amounted to scientific

guesswork. As a result, summary judgmenti for the cor-
poration was warranted on all of the clean-up claims
except the claims for monitoring and treatment of three
wells. The court also determined that the landowners did
not support their medical monitoring claim with evidence
that they had higher than normal levels of PCBs in their
blood or that any particular course of monitoring was
appropriate. Their property value claim was found to be
speculative and was dismissed without prejudice to pos-
sible renewal in the future.

OUTCOME: The court granted the corporation's motion
to exclude certain expert testimony and for summary
judgment as to the remediation claims, with the excep-
tion of claims for treatment and monitoring of wells. The

-court also granted the corporation's summary judgment

motion as to the claim for medical monitoring damages.
The court granted summary judgment on the property
value claims, but dismissed those claims without preju-
dice.

LexisNexis(R) Headnotes

Evidence > Testimony > Experts > General Overview
[HN1] See Fed. R. Evid, 702,

Evidence > Testimony > Experts > Daubert Standard
[HN2] The district court's role in applying Fed. R. Evid.
702 is to be a gatekeeper. In fulfilling this role, the court
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must consider both the relevance and reliability of the
proffered evidence. For an expert opinion to satisfy the
reliability requirement, the expert must be qualified in
the relevant field and the expert's opinion must be based
on sound scientific or other relevant methodology. Gen-
erally, a court should consider a proposed expert's full
range of practical experience as well as academic or
technical training when determining whether that expert
is qualified to render an opinion in a given arca. The
court's role is not to decide whether the expert is actually
correct, however. Vigorous cross-examination, presenta-
tion of contrary evidence, and careful instruction on the
burden of proof are the traditional and appropriate means
of attacking shaky but admissible evidence.

Evidence > Testimony > Experts > Daubert Standard
{HN3} The court's role as "gatekeeper” for expert evi-
dence requires the court to ensure that scientific testi-
mony is grounded in the methods and procedures of sci-
ence. In evaluating the soundness of an expert's method-
ology, the court should avoid passing judgment on the
factual underpinnings of the expert's apalysis and the
correctness of the expert's conclusions, a role better left
to the fact-finder. The line between methodology and
conclusion can be subtle and even elusive in some cases.
The court must determine that the data support an admis-
sible expert's opinion by more than merely the say-so of
the expert. The tesimony cannot simply be subjective
belief or unsupported speculation. An opinion becomes
speculative when too wide an analytical gap exists be-
tween the data and the opinion provided.

Evidence > Testimony > Experts > Daubert Standard
[HN4] The United States Supreme Court has identified
factors that might be considered to determine the reli-
ability of a scientific expert opinion, including whether
the opinion can be tested of falsified, whether the opin-
ion has been subjected to peer review and publication,
any known rate of error of the methodology employed,
and the degree of general acceptance of the opinion or its
methodology within the relevant field. Strict adherence
to the factors is not necessary, rather, the factors are ex-
amples of criteria that a trial court may use to determine
whether the expert, in offering the opinion, acted as
would an expert in the field. As a result, the Daubert
framework is a flexible one that must be adapted to the
particular circumstances of the case and the type of tes-
timony being proffered. Ultimately, the object of the
court's Fed. R. Evid. 702 reliability inquiry is to ensure
that the opinions expressed by testifying experts adhere
to the same standards of intellectual rigor that are de-
manded in their professional work.
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Civil Procedure > Discovery > Disclosures > Motions to
Compel

Evidence > Testimony > Experts > General Overview
[HNS] Fed. R. Civ. P. 37 provides that a party may not
rely on evidence that was not disclosed in violation of
Fed R. Civ. P. 26(a), (e)(1), or (e}(2) unless the party
has either a substantial justification or the information is
harmless. An expert report should be sufficiently com-
plete as to include the substance of what the expert is
expected to give in direct testimony, and the reasons for
such testimony. The report should offer the how and why
of the results, not mere conclusions,

Civil Procedure > Discovery > Disclosures > Manda-
tory Disclosures

Evidence > Testimony > Experts > General Overview
[HN6] While Fed. R. Civ. P. 26 demands that expert
disclosures be complete, there is no requirement that
such disclosures cover any and every objection or criti-
cism of which an opposing party might conceivably
complain. In other words, an expert need not stand mute
in response to an opposing party's Daubert motion. Oth-
erwise, if the expert needed to anticipate and rebut every
possible criticism, expert witness practice would become
even more expensive and unwieldy.

Evidence > Testimony > Experts > Daubert Standard
[HN7] Fed R. Evid. 702 is designed to ensure that, when
expert witnesses testify in court, they adhere to the same
standards of intellectual rigor that are demanded in their
professional work.

Evidence > Scientific Evidence > General Overview
[HN8] With respect to scientific expert evidence, sample
choice, the selection of datapoints on which to determine
risk, is an issue of methodology, and to represent ade-
quately the risk or other prediction at issue, samples must
be chosen using some method that assures the samples
are appropriately representative of the larger entity or
population being measured.

Evidence > Testimony > Experts > Credibility > Gen-
eral Overview

[HN9] The question of whether an expert is credible or
whether his or her theories are correct given the circum-
stances of a particular case is a factual one that is left for
the jury after the opposing counsel has been provided the
opportunity to cross-examine the expert,
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Evidence > Testimony > Examination > General Over-
view

[HN10]  Courts  should continue to rely on
cross-examination, presentation of confrary evidence,
and jury instructions (o address weak but admissible
evidence.

Evidence > Testimony > Experts > Daubert Standard
[HN11] It is critical under Fed. R. Evid. 702 that there be
a link between the facts or data the expert has worked
with and the conclusion the expert's testimony is in-
tended to support.

Evidence > Testimony > Experts > General Overview
[HN12] The courtroom is not the place for scientific
guesswork, even of the inspired sort. Law lags science; it
does not lead it.

Civil Procedure > Summary Judgment > Standards >
General Overview

[HN13] Summary judgment should be granted only
where the pleadings, depositions, answers to interrogato-
ries, affidavits, and other materials demonstrate that there
exists no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of
law. Fed. R. Civ. P. 56(c). Only genuine disputes over
material facts can prevent a grant of summary judgment.
A fact is material if it might affect the outcome of the
suit under the governing law.

Civil Procedure > Summary Judgment > Evidence
[HN14] In considering a motion for summary judgment,
the court views the evidence and all reasonable infer-
ences that might be drawn from it in the light reasonably
most favorable to the non-moving parties. Fed. R. Civ. P.
56(c).

Torts > Damages > Compensatory Damages > Property
Damage > General Overview

[HN15] Whenever the issue of damages has been
squarely presented, whether in tort or in contract, the
courts of Indiana have refused to command that damages
be assessed on a theory of repair, if repairs would entail
costs in excess of the economic benefil such repairs
would confer, A plaintiff might be able to recover some
additional damages beyond the cost of repair if repair
will not fully compensate the plaintiff, such as where the
evidence shows disruption in use and/or a residual loss in
value, despite the repair.
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Environmental Law > Litigation & Administrative
Proceedings > Damages

Torts > Damages > Compensatory Damages > Property
Damage > General Overview

[HN16] On the subject of damages for contamination of
land, the Restatement (Second) of Torts provides sound
guidance that is consistent with Indiana law. Section 979
addresses the measure of damage for harm to land from
past invasions, which can include pollution: (1) If one is
entitled to a judgment for harm to land resulting from a
past invasion and not amounting to a total destruction of
value, the damages include compensation for (a) the dif-
ference between the value of the land before the harm
and the value after the harm, or at his election in an ap-
propriate case, the cost of restoration that has been or
may be reasonably incurred, (b) the loss of use of the
land, and (c) discomfort and annoyance to him as an oc-
cupant. Restatement (Second) of Torts § 929(1)(a) allows
a plaintiff to elect to receive restoration costs in an ap-
propriate case, but comment (b) adds this caution: If,
however, the cost of replacing the land in its original
condition is disproportionate to the diminution in the
value of the land caused by the trespass, unless there is a
reason personal to the owner for restoring the original
condition, damages are measured only by the difference
between the value of the land before and after the harm.

Civil Procedure > Federal & State Interrelationships >
General Overview

[HN17] When confronting an issue of state law, a federal
court's role is to predict how the state's supreme court
would decide it, using intermediate appellate decisions as
important and valuable indications of state law.

Environmental Law > Litigation & Administrative
Proceedings > Damages

Torts > Damages > Compensatory Damages > Medical
Expenses

[HN18] Medical monitoring claims typically permit a
plaintiff to recover for the cost of testing and diagnosis
of illnesses that have yet to develop, where the risk of
disease is greater as a result of a defendant's tortious ac-
tion. The United States Court of Appeals for the Third
Circuit has established the elements of a claim for medi-
cal monitoring by predicting how such a claim would be
recognized under state law. That court predicted that the
Supreme Court of Pennsylvania would follow the weight
of authority and recognize a cause of action for medical
monitoring established by proving that: 1. Plaintiff was
significantly exposed to a proven hazardous substance
through the negligent actions of the defendant. 2. As a
proximate result of exposure, plaintiff suffers a signifi-
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cantly increased risk of contracting a serious latent dis-
ease. 3. That increased risk makes periodic diagnostic
medical examinations reasonably necessary. 4. Monitor-
ing and testing procedures exist which make the early
detection and treatment of the disease possible and bene-
ficial. Encapsulated in this four-part test is the require-
ment that the plaintiff prove that, by reason of increased
exposure, a reasonable physician would prescribe for the
plaintiff a monitoring regime different from one that
would be prescribed had the exposure never occurred.

Contracts Law > Remedies > Equitable Relief > Quan-
tum Meruit

[HN19] Unjust enrichment, aiso referred to as quantum
meruit or quasi-contract, requires a party who has been
unjustly enriched at another's expense to make restitution
to the aggrieved party. To prevail on a claim of unjust
enrichment, a plaintiff must establish that a measurable
benefit has been conferred on the defendant under such
circumstances that the defendant's retention of the benefit
without payment would be unjust. However, one who
labors without expectation of payment cannot recover in
a quasi-contract action. To recover under a
quasi-contract theory, a plaintiff must generally show
that he rendered a benefit to the defendant at the defen-
dant's express or implied request and that the benefit was
not a gift, meaning that the plaintiff contemplated some
return of consideration from the defendant or that the
defendant could not have believed that the plaintiff did
not expect some payment.

Contracts Law > Remedies > Equitable Relief > Quan-
tum Meruit

Contracts Law > Remedies > Restitution

[HN20] The proper measure of damages for unjust en-
richment is restitution. Restitution requires the dis-
gorgement of the benefit received by the defendant.

Contracts Law > Remedies > Equitable Relief > Quan-
tum Meruit

[HN21] It is well settled that a plaintiff may not pursue
an action in quantum meruit, a remnant of chancery pro-
cedure, where the plaintiff has an adequate remedy at
law.

Evidence > Testimony > Lay Witnesses > Personal
Knowledge

[HN22] Under Indiana law, a property owner may testify
as to his opinion-of the value of his own property.
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JUDGES: DAVID F. HAMILTON, JUDGE.
OPINION BY: DAVID F. HAMILTON

OPINION:
ENTRY ON PENDING MOTIONS

Defendant General Motors Corporation has operated
a die casting plant in Bedford, Indiana since 1946, Plain-
tiffs in this case are the owners and residents of 20 par-
cels of land located near GM's Bedford plant. Plaintiffs
allege that over the course of several decades, the GM
Bedford plant released polychlorinated  biphenyls
("PCBs") that have contaminated their land. Plaintiffs
seek damages for harm to their property and for future
expenses of medical monitoring,

In 2001 GM entered into a Voluntary Performance
Based Corrective Action Agreement ("PBCA") with the
United States Environmental Protection [*4] Agency
("EPA"}. GM agreed to investigate, stabilize, and reme-
diate any release of PCBs at or from its Bedford plant.
Docket No. 305, Tab A, Ex. A, GM then sampled the
soil, sediment, water, fish, and plants on and around the
property of the Bedford plant. The sampling was done at
the EPA's direction and in consultation with the Indiana
Department of Environmental Management ("IDEM").
GM entered into a Consent Order with the EPA in 2003
obligating the company to investigate and remediate
other properties affected in the area. Docket No. 305,
Tab A, Ex. B. This Consent Order requires GM to re-
move PCB-contaminated soil from the floodplain areas
of the residential properties near the Bedford plant prop-
erty to achieve a clean-up standard of no more than 1.8
parts per million ("ppm") PCBs in the soil, or to bedrock.
Id. at 16, P 34(g). IDEM is reviewing and commenting
on GM's investigation and clean-up efforts. The 1.8 ppm
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clean-up level complies with IDEM's default residential
clean-up standard.

This remediation might also be called a "removal
action” because it involves the removal of
PCB-contaminated sediments and soils from the stream
beds and floodplain areas to achieve the statistical [*5]
clean-up criteria of 1.8 ppm for soil and 1.0 ppm for
sediment. The removal action is taking place on the land
of some plaintiffs, those whose properties lie within the
floodplain area delineated by GM. The properties of
other plaintiffs were deemed not to require removal
based on testing performed by GM that showed total
PCB levels at or below the government agreed clean-up
level. GM has employed consultants and engineers to
guide the removal action. GM is obliged to continue the
remedial effort until the EPA finds that the established
clean-up standards have been met.

This private tort lawsuit is an effort to recover the
money needed for a much more extensive clean-up effort,
though without any assurance that a more extensive
clean-up would actually occur. Plaintiffs own both
floodplain and non-floodplain properties. They allege
that the removal action and its clean-up standards will
not be sufficient to remediate and compensate plaintiffs
for their losses caused by contamination of their land by
PCBs from the GM Bedford plant. Plaintiffs have alleged
claims of trespass, private nuisance, negligence, willful
and wanton conduct, and unjust enrichment. Plaintiffs
estimate that the [*6] cost of a sufficient clean-up is
approximately $ 78 million. Plaintiffs also seek $ 4 mil-
lion in medical monitoring costs, as well as currently
undetermined amounts of damages for lost property
value resulting from what they describe as residual
stigma associated with polluted propertics, as well as for
emotional distress. Plaintiffs also seek punitive damages
and other damages.

GM has filed several motions challenging the ad-
missibility of the plaintiffs' experts' opinions supporting
these claims and moving for partial summary judgment.
In terms of dollar effects, the biggest issues are whether
there is a sound legal and scientific basis for awarding
plaintiffs the costs of a hypothetical clean-up going well
beyond the government agencies demands of 1.8 ppm in
the soil. Plaintiffs claim to want a clean-up to a standard
of 4 parts per trillion (ppt) of one particular PCB mole-
cule or "congener,"” PCB 126. The clean-up would be
only hypothetical because plaintiffs do not actually want
to be obliged to clean up their property (at a cost far
greater than the fair market value of the property). They
simply want GM to pay them the cost to carry out such a
clean-up. As explained below, the [*7] plaintiffs have
not shown a sound scientific or legal basis for such a
claim. One exception, however, is that plaintiffs have
presented evidence that raises a genuine issue of material
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fact as to a need for remediation of three water wells on
their property. Plaintiffs' effort to extend the clean-up
effort beyond the limits of the floodplain determined in
the government-supervised clean-up also is not sup-
ported by evidence.

Plaintiffs' hypothetical medical monitoring program
also is not supported by the evidence. Again, plaintiffs
do not necessarily want the medical monitoring itself, but
they would like GM to pay them the costs of a lifetime
program. Indiana law would probably recognize such a
claim for medical monitoring damages, at least in a
proper case. See Allgood v. General Motors Corp., 2005
U.S. Dist. LEXTS 43693, 2005 WL 2218371 (S.D. Ind.
Sept. 12, 2003) (denying motion to dismiss). Plaintiffs
have not supported this claim, however, with evidence
that they have higher than normal levels of PCBs in their
blood or that any particular course of medical monitoring
is appropriate. Plaintiffs also seek damages on a theory

. of unjust enrichment. GM is entitled to summary judg-

ment on that claim [*8] because plaintiffs have not
shown that they have no adequate remedy at law or that
they provided services or other benefits to GM under
circumstances where it would be unjust to leave plain-
tiffs uncompensated.

Finally, plaintitts seek damages for reduced property
values resulting from the stigma caused by the pollution.
This claim is also theoretically viable under Indiana law.
See Terra-Products, Inc. v. Kraft General Foods, Inc.,
653 N.E2d 89 (Ind. App. 1995). In this case, however,
plaintiffs have not supported the claim with evidence that
would allow a reasonable jury to find such a stigma or to
determine damages other than by speculation, at least
before the GM clean-up has been completed. These
claims for "stigma” damages will be dismissed as unripe,
without prejudice to possible renewal in the future.

Discussion

1. Plaintiffs' Remediation Claims

To support their claims for additional remediation
costs, plaintiffs rely on the testimony of Dr. Bruce Mol-
holt and Dr. Kostas Dovantzis. GM argues that the opin-
ions of Dr. Molholt and Dr. Dovantzis do not satisfy the
reliability and relevance requirements of Rule 702 of the
Federal Rules of Evidence [*9] , and as articulated
earlier in Daubert v. Merrell Dow Pharmaceuticals, Inc.,
SO0 US. 579, 113 8. Ct. 2786, 125 L. Ed. 2d 469 (1993).
GM has also moved for summary judgment on plaintiffs’
remediation claims based on the premise that the experts'
testimony should be excluded. Docket No. 300. The
Daubert motion is granted with respect to the opinions of
Dr. Molholt. The motion is granted in part and denied in
part with respect to Dr. Dovantzis. His opinions regard-
ing well-monitoring and source identification of con-
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tamination are sufficiently reliable to be admitted, but
other opinions are not.

Rule 702 provides:

[HN1] If scientific, technical, or other
specialized knowledge will assist the trier
of fact to understand the evidence or to
determine a fact in issue, a witness quali-
fied as an expert by knowledge, skill, ex-
perience, training, or education, may tes-
tify thereto in the form of an opinion or
otherwise, if (1) the testimony is based
upon sufficient facts or data, (2) the tes-
timony is the product of reliable princi-
ples and methods, and (3) the witness has
applied the principles and methods relia-
bly to the facts of the case.

[HN2] The district court's role in applying Rule 702 is to
be a gatekeeper. [*10] Naeem v. McKesson Drug Co.,
444 F.3d 593, 607 (7th Cir. 2006). In fulfilling this role,
the court must consider both the relevance and reliability
of the proffered evidence. Kumho Tire Co. v. Carmichael,
526 US. 137, 141, 119 8. Ct. 1167, 143 L. Ed. 2d 238
(1999), citing Daubert, 509 U.S. at 597. For an expert
opinion to satisfy the reliability requirement, the expert
must be qualified in the relevant field and the expert's
opinton must be based on sound scientific or other rele-
vant methodology. Smith v. Ford Motor Co., 215 F.3d
713, 718 (7th Cir. 2000). Generally, "a court should con-
sider a proposed expert's full range of practical experi-
ence as well as academic or technical training when de-
termining whether that expert is qualified to render an
opinion 1t a given area." /d. The court's role is not to
decide whether the expert is actually correct, however,
"Vigorous cross-examination, presentation of contrary
evidence, and careful instruction on the burden of proof
are the traditional and appropriate means of attacking
shaky but admissible evidence.” Daubert, 509 US. at
396, citing Rock v. Arkansas, 483 U.S. 44, 61, 107 S. Ct.
2704, 97 L. Ed. 2d 37 (1987). [*11]

[HN3] The court's role as "gatekeeper” requires the
court to ensure that scientific testimony is grounded in
the "methods and procedures of science.” Deimer v. Cin-
cinnati Sub-Zero FProducts, Inc., 58 F.3d 341, 344 (7th
Cir. 1995), quoting Daubert, 509 U.S. at 590. In evalu-
ating the soundness of an expert's methodology, the court
should avoid passing judgment on the "factual underpin-
nings of the expert’s analysis and the correctness of the
expert's conclusions," a role better left to the fact-finder.
Smith, 215 F.3d at 718, Daubert, 509 U.S. at 595 (court
must focus on methodology, not on the conclusions gen-
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erated by the methodology); Walker v. Soo Line Railroad
Co., 208 F.3d 581, 587 (7th Cir. 2000) (affirming admis-
sion of expert's opinion where it was "appropriate for
{him] to rely on the tests that he administered and upon
the sources of information which he employed”).

The line between methodology and conclusion can
be subtle and even elusive in some cases. The court must
determine that the data support an admissible expert's
opinion by more than merely the say-so of the expert.
General Electric Co. v. Joiner, 522 U.S. 136, 146, 118 S.
Cr. 512, 139 L. Ed. 2d 508 (1997). [*12] The testimony
cannot simply be "subjective belief or unsupporied
speculation." Daubert, 509 U.S. at 590. An opinion be-
comes speculative when too wide an analytical gap exists
between the data and the opinion provided. Targer Mar-
ket Publishing, Inc. v. ADVO, Inc., 136 F.3d 1139, 1144
(7th Cir. 1998) (affirming exclusion of expert opinion on
expected revenues using unrealistic assumptions), citing
Joiner, 522 U.S. at 146; see also Beachler v. Amoco Oil
Co., 112 F.3d 902, 909 n.6 (7th Cir. 1997) (affirming
exclusion of opinion that refiner's assignment of service
station franchise agreements wouid harm dealers; testi-
mony was speculative and not supported by any factual
foundation). -

[HN4] In Daubert, the Supreme Court identified
factors that might be considered to determine the reli-
ability of a scientific expert opinion, including whether
the opinion can be tested of falsified, whether the opin-
ion has been subjected to peer review and publication,
any known rate of error of the methodology employed,
and the degree of general acceptance of the opinion or its
methodology within the relevant field. 509 US ar
593-94. [*13] In Kumho Tire, the Court made clear that
strict adherence to the factors was not necessary; rather,
the factors are examples of criteria that a trial court may
use (o determine whether the expert, in offering the
opinion, acted as would an expert in the field. 526 U.S. ar
[51-52. As a result, "the Daubert framework is a flexible
one that must be adapted to the particular circumstances
of the case and the type of testimony being proffered.”
Mihailovich v. Laatsch, 359 F.3d 892, 919 (7th Cir.
2004). Ultimately, the object of the court's Rule 702 re-
liability inquiry is to ensure that the opinions expressed
by testifying experts "adhere to the same standards of
intellectual rigor that are demanded in their professional
work." Rosen v. Ciba-Geigy Corp., 78 F.3d 316, 318
(7th Cir. 1996).

A. GM's Request to Strike the Molholt & Dovanizis
Declarations

Before addressing the merits of the Daubert issues,
the court must address GM's request under Kule 37 of the
Federal Rules of Civil Procedure to strike the declara-
tions of Dr. Molholt and Dr. Dovantzis filed by plaintiffs
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in response to defendant's [*14]  Daubert motions. GM
argues that the declarations are improper efforts to sup-
plement the experts' original disclosures of opinions as
required under Rule 26(a)(2).

[HNS5] Rule 37 provides in relevant part that a party
may not rely on evidence that was not disclosed in viola-
tion of Rule 26(a), (e)(1), or (e)(2) unless the party has
cither a substantial justification or the information is
harmless. An expert report should be sufficiently com-
plete as to include the substance of what the expert is
expected to give in direct testimony, and the reasons for
such testimony. The report should offer the "how and
why" of the results, not mere conclusions. Salgado v.
General Motors Corp., 150 F.3d 735, 741-42 & n.6 (7th
Cir. 1998) (district court did not abuse its discretion by
striking a party's expert reports where the reports were
both woefully inadequate and untimely, even after a
warning from the court). In Lava Trading, Inc. v. Hart-
Sford Fire Ins. Co., 2005 U.S. Dist, LEXIS 4566 (S.D.N.Y.
February 14, 2005), the court excluded expert affidavits
submitted in response to a defendant's Daubert motion
where the affidavits were the first detailed reports plain-
tiff [*15] had provided. Because the previous reports
were inadequate, including at least one that "did not dis-
close any of the essential details needed to understand
and assess" the expert's conclusions, id. 2005 U.S. Dist.
LEXIS 4566, at *17, and because the plaintiff had offered
no justification for this problem, the court excluded affi-
davits under Rule 37, deeming them to be "new expert
submissions” submitted too late under Rule 26.

[HNG6] While Rule 26 demands that expert disclo-
sures be "complete,” there is no requirement that such
disclosures cover any and every objection or criticism of
which an opposing party might conceivably complain. In
other words, an expert need not stand mute in response to
an opposing party's Daubert motion. Otherwise, if the
expert needed to anticipate and rebut every possible
criticism, expert witness practice would become even
more expensive and unwieldy. In this case, both experts'
reports provide more than the kinds of unsupported con-
clusory assertions criticized in Salgado and Lava Trad-
ing. The supplemental declarations of plaintiffs' experts
were lengthy but either responded to GM's specific
Daubert criticisms or harmlessly repeat information pro-
vided in the earlier reports. [*16] The later submis-
sions do not amount to the sort of prohibited ambush by
an expert. Salgado, 150 F.3d a1 74i-42 n.6. Accordingly,
GM's request to strike is denied.

B. Dr. Bruce Molholt

Dr. Bruce Molholt holds a Ph.D. in microbiology
and is an associate professor of Environmental Studies at
the University of Pennsylvania, Plaintiffs seek to present
testimony by Dr. Molholt regarding a risk assessment of
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the PCB exposure on plaintiffs' property. Dr. Molholt
sought to assess the risk of negative health effects related
to plaintiffs’ properties at their present levels of PCB
contamination,

L. The "TEF" Approach

To understand the experts' opinions in this case,
some general discussion is necessary regarding PCBs
and risk assessment. PCBs, polychlorinated biphenyls,
are a group of toxic, persistent chemicals that were
commonly used as insulation or as lubricants before they
were prohibited by law in 1979, Monsanto manufactured
commercial mixtures of PCBs in the United States under
the name Aroclor. The Aroclor mixtures contained many
different kinds of PCB molecules or "congeners." There
are a total of 209 possible PCB congeners. Shifrin Rep.
IT at 4 n4 (Att. [*17] C-2). The EPA's current risk
assessment approach methodology involves determining
toxicity by establishing total PCB concentrations and
multiplying those levels of total PCBs by a cancer po-
tency factor (otherwise termed a "cancer slope factor”) of
2 mg-kg/day-1. nl

nl The EPA defines a "slope factor” as: "An .

upper bound, approximating a 95% confidence
limit, on the increased cancer risk from a lifetime
exposure to an agent. This estimate, usually ex-
pressed in units of proportion (of a population)
affected per mg/kg-day, is generally reserved for
use in the low dose region of the dose-response
relationship, that is, for exposures corresponding
to  nsks  less than 1 in 100."
http://www.epa.gov/iris/gloss8.htm  (last visited
Sept. 18, 2006).

To quantify the potential for PCBs to cause cancer,
the EPA developed slope factors. A cancer slope factor is
an upper bound estimate of an individual's excess life-
time cancer risks per unit dose or exposure to a carcino-
gen. It is presented in risk per units of milligrams of ma-
terial [*18] ingested/body weight in kilograms per day,
which is written as (mg/kg)/day or mg/kg day. The risk,
or carcinogenic potency, is calculated by multiplying the
dose (from exposure) of the carcinogen by the toxicity
(cancer slope factor). See
http://www.epa.gov/hudson/humanhealth.htm  (last vis-

tency of the specific congener PCB 126 is currently rec-
ognized by the EPA to be 15,600 mg/kg-day-1, which
demonstrates the number of cancers that could occur if
an individual were to be exposed to one milligram of
PCB 126 per kilogram of body weight daily for a life-
time of 70 years. Molholt Rep. (Att. A-4) at 20.
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Molhoit Dep. at 383. Dr. Molholt has worked on
sites, including the Paoli rail yards, where the PCB
clean-up level was 2 ppm. Molholt Dep. at 51. The EPA
has established a clean-up standard of 10 ppm for soil in
residential areas, provided that soil is excavated to at
least 10 inches. 40 C.F.R. § 761.125(c)(4)(v).

GM and the government agencies have agreed on a
clean-up standard of 1.8 ppm for all PCB molecules or
congeners. Rather than apply this "total PCB" approach,
Dr. Molholt assessed the risk on the plaintiffs' [*19]
property by what he describes as a more "avant garde"
risk assessment approach, see Molholt Dep. at 52, known
as a toxicity equivalency factor or "TEF" approach. Of
the 209 PCB congeners, some are considered to be "di-
oxin-like" because they bear some similarity to
2,3,7 8-tetrachlorodibenzo-p-dicxin ("2378-TCDD").
Molholt Dec. Ex. 6 (EPA statement on TEFs). Under the
auspices of the World Health Organization, these di-
oxin-like congeners have been assigned toxic equiva-
lency factors rating their toxicity in relation to
2378-TCDD, which is rated as having a TEF of 1.0. The
TEF approach compares the relative potency of an indi-
vidual congener to 2378-TCDD. The concentration of
each component in a mixture is then multiplied by its
TEF to determine the toxic equivalency ("TEQ"); all of
the TEQs in a mixture are then added to determine the
total toxic equivalency of a mixture, which is then com-
pared to reference exposure levels for 2378-TCDD to
determine nisk. Molholt Dec. P 76, citing ATSDR 2000
report on PCBs. n2

n2 Dr. Molholt calculated cancer risks using
the TEF approach for the PCB 126 congener
alone. He did not include risks presented by other
congeners or contaminants. Accordingly, he
stated in his declaration, his risk calculation
likely underestimated the risk presented to plain-
tiffs. Molholt Dec. P 90.

(*20]

Using the TEF approach, Dr. Molholt identified a
specific PCB congener, known as PCB 126, which Dr.
Molholt found was "detected with frequency” among the
samples collected from plaintiffs' properties and GM's
Bedford plant site. Motholt Dep. P 46. PCB 126, ac-
cording to Dr. Motholt, is "universally regarded as the
most toxic of PCB congeners," and he claims that PCB
126 accounted for more than 50 percent of the total PCB
risk. /d. PP 46-47. PCB 126 has a TEF of 0.1, meaning
that it is deemed one-tenth as toxic as 2378-TCDD.
Molholt Dec. Ex. 6. An EPA IRIS n3 on PCBs states:
"Although PCB exposures are often characterized in
terms of Aroclors, this can be both imprecise and inap-
propriate. Total PCBs or congener or isomer analyses are
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recommended.” The IRIS goes on to state: "When con-
gener concentrations are available, the slope factor ap-
proach can be supplemented by analysis of TEQs to
evaluate dioxin-like toxicity." Motholt Dec. Ex. 5 at 6.

n3 The EPA maintains a database including
risk assessment information and guidelines,
known as the Integrated Risk Information System
("IRIS"). Molholt Dec. P 30, Environmental Pro-
tection Agency, Integrated Risk Information Sys-
tem, http://www.epa.gov/iris/ (last visited Sept.
18, 2006).

[*21)

Defendant argues that Dr. Molholt's application of
the TEF approach is not a reliable method for risk as-
sessment and drastically overstates the risks. Dr, Molholt
testified that no studies have been done to compare the
total PCB and TEF approaches to determine which more
accurately assesses risks, though he also testified that
such a study would be "almost impossible” to perform.
Motlholt Dep. at 390-92.

Dr. Molbolt could not identify any sites where the
"avant garde" TEF approach has been applied with re-
spect to PCB risk assessment, though he indicated that he
knew of sites where the TEF approach had been applied
in connection with dioxins and other contaminants. /d. at
187, 379. Additionally, he could not point to any peer
reviewed literature in which the TEF approach was used
to determine clean-up levels for a PCB site, though he
felt this was due to EPA’s failure to adapt its older ap-
proach to what he described as the better TEF approach.
Id. at 388-89. Dr. Molholt testified that he has not seen
data specific to PCB 126 from any site other than the
GM siie in Bedford. Id. at 53.

Defendant argues that the TEF methodology is unre-
liable for several reasonms. First, defendant [*22] em-
phasizes that the approach is based mostly on in vitro
and animal studies, which is a source of some uncer-
tainty in risk analysis, See id at 574. Some in virro or
animal studies may differ so greatly from common hu-
man experiences with chemical contaminants, such as in
exposure pathways or the amount of the exposure to the
contaminant, that extrapolation from the study to a real
life situation might be too great an analytical leap. See
Joiner, 522 U.S. at 144-45. Because of the difficulty of
obtaining appropriate epidemiological data and the ob-
vious ethical problems involved in human experiments
with known toxins, however, "animal toxicological evi-
dence often provides the best scientific information about
the risk of disease from a chemical exposure." Bernard D.
Goldstein & Mary Sue Henefin, "Reference Guide on
Toxicology," Federal Judicial Center, Reference Manual
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on Scientific Evidence 405 (2d ed. 2000). GM has not
provided any specific argument as to the specific animal
and in vitro studies at issue, or why extrapolation from
such studies to human exposure risk assessments is unre-
liable. In light of this dearth of evidence, and in light of
[*23] the importance of animal and in vitro studies in
informing toxicological research, there is no reason to
find the TEF method unreliable on this basis alone.

In fact, GM appears to acknowledge that the TEF
approach is comparable to the total PCB approach relied
upon by GM. See Def. Reply (Docket No. 414) at 10,
citing Def. Reply Att. 1. Defendant has pointed to some
weaknesses in the TEF approach employed by Dr. Mol-
holt, including concerns relating to the antagonistic ef-
fects of non-co-planar PCBs on co-planar PCBs,
low-dose lincarity, and the "real world" exposure of in-
dividuals to a varicty of PCB congeners.

Nevertheless, despite the "avant garde" aspects of
the TEF approach, the literature cited above supporting
the use of the TEF approach and defendant's own evi-
dence do not show that the TEF approach is so unreliable
that the court should simply exclude all testimony based
upon it, without further analysis, However, Dr. Molholt's
use of the method goes a significant step further than
others have, and the additional step also goes beyond
reliable methodology for the court and jury to rely upon
it. n4

nd Plaintiffs object to the admission of At-
tachment 1 to GM's Reply Brief regarding Dr.
Motholt and Dr. Dovantzis, Docket No. 414, The
court need not address the merits of this objection
because the information within this attachment
was either not relied upon by the court or was
harmless in that it did not undermine plaintiffs'
position.

[*24]
2. Dr. Molholt's "Drafit" Slope Factor

GM's attack on Dr. Molholt's critical slope factor is
more persuasive. GM claims that Dr. Molbholt com-
pounded any problems in his TEF analysis by applying
an inappropriate slope factor to measure the risk of very
low levels of PCB contamination. In assessing risk using
the congener-specific method, a risk assessor would ap-
ply the toxicity equivalent factor for the congener at is-
sue to the dioxin slope factor. Rao Dep. at 120-21 (Att.
B-8). The current EPA dioxin slope factor is 156,000
mg/kg day-1. /d, at 121-22; Molbolt Dep. at 394, Appli-
cation of the TEF for PCB 126, which is 0.1, to this di-

- oxin slope factor yielded a factor of 15,600 mg/kg day-1.

Molholt Dep. at 394-95. In 2000, however, the EPA
drafted a document (“the 2000 Reassessment”) proposing
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to modify the dioxin slope factor to between | million
and 1.4 million mg/kg day-1. This document has been
submitted to the National Academy of Sciences for fur-
ther review, but has not yet been formally approved. Rao
Dep. at 121-22. In assessing the risk to plaintiffs' prop-
erty, Dr. Molholt applied the higher slope factor of 1.4
million mg/kg day-1 from the 2000 Reassessment to the
PCB 126 [*25] congener using its TEF of 0.1. See
Motholt Dep. at 299, 407; see Motholt Dep. Ex. 13 (At
D-26). Applying the TEF of 0.1 to this higher dioxin
slope factor, one arrives at a PCB 126 slope factor of
140,000 mg/kg day-1. See Molholt Dep. at 299-300. The
higher slope factor greatly increases the amount of risk
indicated in the analysis.

GM argues that Dr. Molholt's risk assessment is not
reliable because the 2000 Reassessment has not yet been
formally adopted by the EPA. Molholt Dep. at 300, 338,
395. Because the current EPA default slope factor for
dioxin is 156,000, the argument goes, even if the general
TEF approach is sufficiently reliable, Dr. Molholt erred
by going turther and applying an unreliable slope factor.
The 2000 Reassessment is labeled "DRAFT - DO NOT
QUOTE OR CITE." The undisputed facts show that the
document has not been adopted by the EPA as its official
word. The document itself, however, indicates that, while
a draft, it has undergone peer review:

The process for developing the Reassess-
ment Documents has been open and par-
ticipatory. Each of the documents has
been developed in collaboration with sci-
entists from inside and outside the Federal
Government. Each [*26] document has
undergone extensive internal and external
review, including review by EPA's Sci-
ence Advisory Board (SAB). In Septem-
ber 1994, drafts of each document were
made available for public review and
comment. These comments, along with
those of the SAB (U.S. EPA, 1995a), have
been considered in the drafting of this fi-
nal document. . . . In addition, as re-
quested by the SAB, a chapter on Toxic
Equivalency has been developed and un-
derwent external peer review in parallel
with the Integrated Summary and Risk
Characterization in July 2000. The No-
vember 2000, review by the SAB of the
Dose-Response  Chapter, the Toxic
Equivalency Chapter and the Integrated
Summary and Risk Characterization was
the final step in this open and participa-
tory process of reassessment. The full set
of background documents and the integra-
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tive summary and risk charactertzation
replace the previous dioxin assessments as
the scientific basis for EPA deci-
sion-making.

Motholt Dec. Ex. 7. GM points to evidence in the form
of an exchange of emails between Dr. Dovantzis and
Milt Clark and David Cooper of the EPA in which Coo-
per recommended against using the 1,400,000 mgkg
day-1 slope factor provided in the [*27] 2000 Reas-
sessment, stating that he did not know anyone at the EPA
who had used or was planning to use this figure, recom-
mended using the 1,000,000 mg/kg day-1 figure in the
uncertainty section explaining the limitations of the risk
assessment, and "strongly recommend[ed]" applying the
156,000 mg/kg day-1 figure in the body of the assess-
ment. See Att, D-14. Dr. Molholt did not perform any
assessment using the 1,000,000 mg/kg day-1 figure.
Motlholt Dep. at 408-10.

The application of the highest draft slope factor in
applying the "avant garde" TEF approach renders Dr.
Motholt's risk assessment unreliable for present purposes.
Although the 2000 Reassessment document indicates
that it is the product of peer review, the document is un-
conditionally in draft form and has emphatically not been
adopted as the EPA's accepted approach, Dr. Molholt's
assertions that a scientist in the field would "consider"
any relevant EPA draft or final publication and that draft
reporis often express the views of scientific review pan-
¢ls, Molholt Dec. PP 81-82, does not answer defendant's
criticisms regarding the specific use of the highest draft
slope factor in this case. Nor is it apparent why any
re-evaluation [*28] of the toxicity of dioxin would
automatically carry over, in a linear way, to risks posed
by individual PCB congeners. The email evidence un-
dermines any claim by plaintiffs that the draft dioxin
slope factor, which is nearly nine times higher than the
currently accepted slope facior, is being used by anyone
in the field (apart from this opinion for litigation). Plain-
tiffs have not shown that Dr. Molholt, in applying the
highest slope factor indicated in the 2000 Reassessment,
employed a methodology of risk assessment that would
be reliable and acceptable among reasonable profession-
als in his field. See Cummins v. Lyle Industries, 93 F.3d
362, 369-69 (7th Cir. 1996) ([HNT] "Rule 702 is de-
signed to ensure that, when expert witnesses testify in
court, they adhere to the same standards of inteilectual
rigor that are demanded in their professional work."). For
all of these reasons, his risk assessment opinions based
on the calculations incorporating this slope factor are
inadmissible.

3. Selection Bias
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GM also argues that Dr. Molholt's risk assessment
cannot be relied upon because he "cherry picked" the
environmental samples that he used in calculating the
PCB threat around [*29] the GM Bedford site. GM
argues that Dr. Molholt intentionally included in his risk
assessment calculations only those samples that showed
the highest exposure and from parcels having the highest
contamination levels. GM also criticizes Dr. Molholt for
using samples from exposure pathways that were not
likely sources of exposure for these specific plaintiffs,
such as samples from wells despite evidence that plain-
tiffs did not drink wel] water.

The latter argument misses the point of plaintiffs’
claims in this case. Plaintiffs' actual use of their land
does not control the issue whether GM has released
PCBs that have caused some harm to plaintiffs' land for
which a remedy is due. GM's characterization of plain-
tffs' sampling of different exposure pathways, even
those less likely based on plaintiffs' behavior, as some
sort of over-inclusive "Garden of Eden” approach, misses
the fact that any risk posed by such exposure pathways
that might be found to limit plaintiffs' (or their children's
or a future buyer's) use of their land may amount to an
injury that did not exist before PCB exposure.

Whether a risk assessment based on the samples at
issue is reliable is a valid question, however. [*30]
GM criticized the choice of samples Dr. Molholt in-
cluded in his risk assessment, which included the fol-
lowing: (1) surface soils from parcel 36, the parcel with
the highest concentrations of PCB 126 (4.3 ppb)(sec
Molholt Dep. at 8-9, Table 2A), (2) well water with the
highest PCB concentration, (3) the more contaminated
raccoon liver of two samples taken, which had a concen-
tration over 1000 times higher than the other sample, (4)
the most contaminated blue bird egg sample, (5) one
small fish that showed the highest PCB concentration (a
1993 sample), and (6) a 15 percent add-on for vegetables.

See Shifrin IT Rep. (Def. Att. C-2) at 25-27; Molholt Rep.

at 25. Based on these sources, Dr. Molholt calculated the
risk associated with PCB 126 on plaintiffs' property to be
1.22 x 10-1, which Dr. Neil Shifrin, GM's proffered ex-
pert, described as indicating a 1 in 8 chance of develop-
ing cancer. Shifrin Rep. Il at 26. n§

nS Risk assessors express the likelihood of
contracting some form of cancer from an EPA
Superfund site in a probability form. A 1 in
10,000 chance is expressed as 1 x 104 or 1E-04.
This probability represents the chance that for
10,000 people exposed to the reasonable maxi-
mum exposure level of an area, one extra cancer
may occur beyond what would have been ex-
pected but for the exposure. A | x 10-5 probabil-
ity means that for every 100,000 people exposure
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to the reasonable maximum exposure level, one
extra cancer may occur beyond what would have
been expected but for the exposure. EPA, Focus
on Risk Assessment: Involving the Community,
Superfund Today, April 1999. A risk level of
10-6 to 10-4, or a chance of between 1 in
1,000,000 and 1 in 10,000 has been deemed an
acceptable level of risk defined by the FPA for
Superfund sites. Shifrin Rep. II at iii.

{*31]

GM attacks Dr, Molholt's sample choices, arguing
that he included only samples with the highest concen-
trations and ignored other samples. For example, GM
also notes that Dr. Molholt did not incorporate into his
calculation data from other animal samples that showed
little or no PCB contamination. See Molholt Dep. at 200,
218, 220-22; Shifrin II Rep. at 23, 27-28. Dr. Molholt
testified that he calculated the 15 percent add-on for
vegetables without referring to any site-specific vegeta-
ble samples. Molholt Dep. at 220, Dr. Molholt testified
that he did not have access to such samples, though the
data were available to the plaintiffs. /d at 220-22. Dr.
Rao testified that Dr. Molholt knew about the samples
because he had discussed the samples with Dr. Molholt,
but it is unclear when this occurred. See Rao Dep. at 63.

Dr. Molholt testified that he calculated his risk as-
sessment by determining the reasonable maximum ex-
posure. In so doing, he testified, he disregarded samples
that showed lower concentration levels. See Molholt Dep.
at 327. Using appropriate data, risk assessors commonly
calculate their risk assessments by determining the "rea-
sonable maximum exposure" ("RME") that exists [*32]
on a given site. "The RME is the highest level of human
exposure to the substances that is likely to occur,” and
the risk assessor considers several factors, including pre-
sent and likely future uses of a site. EPA, Focus on Risk
Assessment; Involving the Community, Superfiund Today,
April 1999, Dr. Neil Shifrin, GM's expert, wrote in his
second report that Dr. Molholt's risk assessment "pre-
sents an inflated depiction of the hypothetical risks" at
issue and did not employ an RME calculation that com-
plies with the EPA's accepted approach as detailed in the
Risk Assessment Guidance for Superfund ("RAGS").
See Shifrin Rep. II at 27-28. Dr. Molholt says that he did
calculate risk in accordance with RAGS.

Plaintiffs counter GM's argument by stating only
that the data points chosen by Dr. Molholt in performing
his risk analysis amount to the kind of “conclusions” that
are better left to the province of a jury, PL Br. at 25.
Without citation to the extensive record in this case,
plaintiffs assert that "Dr, Molholt has amply explained
his selection of datasets and defaults,” and assert that
rather than ignore or omit relevant data, he simply chose
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data different from that which GM considers [*33}
important. /d.

Plaintiffs' argument is unpersuasive. Questions as to
- Dr. Molholt's choice in data sampling go to the heart of
his methodology. This principle was clearly explained in
Loeffel Steel Products, Inc. v. Deita Brands, Inc., 387 F.
Supp. 2d 794 (N.D. Ill 2005). The court in Loeffel found
not reliable as expert testimony an appraiser's estimate of
the plaintiffs lost profits and business as a result of al-
legedly tortious acts of the defendant. The appraiser's
report included financial data pertaining to eight compa-
nies to which the plaintiff's company was compared in
estimating damages. The opinion could not be reliable,
the court explained, because the appraiser could not ex-
plain why the eight companies were given as compari-
sons. The court explained:

In order for the sampling chosen by DVC
comparison to have the requisite predic-
tive capacity and the reliability that
Daubert demands, {the appraiser] had to
select samples that were truly compara-
ble. . . . This is often referred to as the
yardstick approach. Absent the requisite
showing of comparability, a damage
model that predicts either the presence or
absence of future profits is impermissibly
[*34] speculative or conjectural. . . . Of
course, exact correlation is not necessary
but the samples must be fair congeners. If
they are not, the comparison is manifestly
unreliable and cannot "logically advancef()
a matenal aspect of the proposing party's
case...."

1d, at 812, see also Menasha Corp. v. News America
Marketing In-Store Inc., 238 F. Supp. 2d 1024, 1030
(N.D. Ill. 2003) (journalist survey excluded in part be-
cause he failed to gather responses from a representative
sample accurately representing the target population),
affd, 354 F.3d 661 (7th Cir. 2004); United States v.
Mikos, 2003 US. Dist. LEXIS 22069, 2003 WL
22922197, *4 (N.D. Ill. 2003) (finding that FBI database
of bullet samples could not be the basis for expert testi-
mony; database could not satisfy Daubert requirements
where there was no evidence “that the samples were
gathered in any approved scientific manner so as to be
considered as representative of the bullet population as a
whole"). Although these cases have addressed topics
distinct from the kind of toxicology inquiry now before
the court, each has clearly emphasized (1) that [HNg]|
sample choice, the selection [*35] of datapoints on
which to determine risk in this case, is an issue of meth-
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odology, and (2) that to represent adequately the risk or
other prediction at issue, the samples must be chosen
using some method that assures the samples are appro-
priately representative of the larger entity or population
being measured.

Plaintiffs emphasize that risk assessments are meant
to depict representative risk, Dr. Molholt's risk assess-
ment, which is apparently meant to assess the risk on
plaintiffs’ land in general, was performed by using only a
limited number of the available samples, and those that
would tend to magnify greatly the risk calculation. Dr.
Molholt has failed to offer any scientific justification for
his sample selection choices, which are central to the
reliability of his methodology. For this reason, as well,
the court finds that Dr. Molholt's methodology for as-
sessing the plaintiffs' risk of developing cancer was not
sufficiently reliable to satisfy the demands of Daubert
and Rule 702 due to selection bias and therefore cannot
be admitted. n6

n6 Additionally, the samples from the well
water and the fish did not isolate the specific
congener PCB 126. See Shifrin Rep. II at 30. Dr.
Molholt extrapolated from the total PCB amount
detected to PCB 126 using a PCB 126/Total PCB
soil ratio calculation that, as explained in Section
I-D regarding source analysis, the court also finds
unreliable. This is an additional reason supporting
the court's findings that Dr. Molholt's risk as-
sessment does not meet Rule 702 standards.

[*36]
C. Dr. Kostas Dovantzis

GM also seeks to exclude the testimony of Dr.
Kostas Dovantzis, who has a Ph.D. in Environmental
Engineering. Dr. Dovantzis has issued several formal
reports in this case: (1) a May 2004 report estimating $
112.6 million in costs, including a "Preliminary Risk
Evaluation,” (2) a December 2004 report estimating costs
at $ 111.9 million, including a "Supplemental Human
Health Risk Assessment," and (3} an April 2005 report
indicating a cost estimate of $ 78 million for the reme-
diation of floodplain areas and parcels proximate to the
plant, as well as for monitoring and treating three wells
located on plaintiffs' property,

GM bases its motion to exclude Dr. Dovanizis's
opinions on several arguments: (1) his testimony indi-
cates that he based his opinions not on scientific inquiry
but by the recommendations of the attorneys for the
plaintiffs, demonstrated by what GM characterizes as
ever-changing damage estimates; (2) Dr. Dovantzis's
measurement and recording system used to document
sample locations was erroneous, therefore rendering the
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sampling process unreliable; (3) Dr. Dovantzis errone-
ously delineated the floodplain; (4) Dr. Dovantzis's re-
moval depth [*37] estimates are a product of plaintiffs'
counsel's requests and are not based on any professional
judgment or scientific determination; and (5) Dr. Do-
vantzis's monitoring recommendation for three wells is
not based on inquiry consistent with the scientific
method.

1. The Changing Cost Estimates

GM argues that Dr. Dovantzis's opinions are litiga-
tion driven, dictated by plaintiffs' counsel, and show a
goal of maximizing plaintiffs' recovery rather than le-
gitimate scientific inquiry. Dr. Dovantzis completed a
preliminary remediation cost estimate of $ 225 million in
September 2003. Att. D-S. Dr. Dovantzis issued a lower
cost estimate of § 147 million later in September 2003,
See Dovantzis Dep. at 510. Dr. Dovantzis wrote plain-
tiffs' counse! a letter later that month with recommenda-
tions and a request for approval of testing and analysis
strategies that Dr. Dovantzis believed would "bolster"
and "support” plaintiffs' claims. Att. D-4. Of the data
collection and analysis strategies referred to in Dr. Do-
vantzis's letter, he testified: "We proposed to collect ad-
ditional data to support the cost estimates." Dovantzis
Dep. at 507. In November 2003, he sent an email to
plaintiffs' counsel [*38] referring to the risk-based
strategy that he recommended following in this case:

In order to strengthen the claims vs. GM,
the overall objective of the risk based
strategy would be to establish a correla-
tion of the types of congeners present in
the various media/matrices sampled and
demonstrate unacceptable risk.

Att. D-12. The email went on to list different parts of the
strategy, including outlining sampling and methods of
analysis to be used. "Assuming that significant risk is
calculated" afier a preliminary risk evaluation, Dr. Do-
vantzis wrote, additional samples were to be collected for
analysis. /d.

Dr. Dovantzis testified that the "driving factor" be-
hind his work on this case was "to establish if there was
risk" at "levels that would be of concern,” but he ac-
knowledged that when he wrote that he wanted to
"strengthen" plaintiffs' case against GM, he meant that he
"wanted to collect data to support the estimates we made
before,” Dovantzis Dep. at 512-13. GM argues that Dr,
Dovantzis's statemenis regarding efforts to "bolster" or
"support” plaintiffs’ claims against GM raise a question
as to whether Dr. Dovantzis's opinion can be considered
the product of [*39] a reliable scientific inquiry, or
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whether he assumed a result and sought data only to
support that result,

GM cites Clark v. Takata Corp., 192 F.3d 750, 757
(7th Cir. 1999), in which the Seventh Circuit upheld a
district court's decision to exclude the testimony of an
expert regarding whether plaintiff's seatbelt, manufac-
tured by defendant, had become unlatched during an
accident, allowing plaintiff to sustain serious head inju-
ries. Plaintiff's theory of the case was that the seatbelt
had been fastened but had disengaged during the rollover
of the car.

The expert in Clark issued a one and one half page
report stating that if the seatbelt had functioned properly,
the plaintiff would not have sustained a head injury. He
appended to the report a short statement that he believed
the seatbelt had been disengaged during the car's rollover,
based on the comparative blood amounts on the lap and
shoulder belts. Because the expert had testified, however,
that he had assumed that the seatbelt had disengaged
during the accident and that he did not address this ques-
tion in preparing his opinion, the Seventh Circuit af-
firmed exclusion of his testimony. The expert had "as-
sume[d] [*40] the very fact that he ha[d] been hired
to prove." /d. at 756-57; see also Owens v. Ford Motor
Co.,, 297 F. Supp. 2d 1099, 1105-06 (S.D. Ind. 2003)
(excluding expert testimony as to whether plaintiffs air
bag inflated in collision where the expert had assumed
the failure to inflate and had studied only the possible
causes of such a failure).

GM also argues that the repeated modification of the
cost estimates, from § 225 million to the ultimate § 78
million figure in the April 2005 report renders Dr. Do-
vantzis's opinion unreliable, citing Comer v. American
Electric Power, 63 F. Supp. 2d 927, 935 (N.D. Ind. 1999).
In Comer, the plaintiff's expert testified in an early depo-
sition that a voltage surge occurred that was initially in-
sufficient to cause the breakdown of insulation, thereby
causing a fire, but that it had caused the breakdown over
a period of days. Later, at trial, the expert testified that
the surge caused an immediate breakdown and therefore
caused an immediate fire. When asked to explain the
discrepancy, the expert testified that he had been misin-
formed at the time of the deposition as to the date of the
fire and [*41] that he had altered his opinions of how
quickly the surge caused breakdown based on when the
fire took place. /d. The court excluded the expert's testi-
mony, citing the "breath-taking ease” with which he of-
fered his opinions, "surpassed only by his apparent abil-
ity to change them based on nothing more than the mere
suggestion of counsel," /d.

The evidence before the court does not show the
same kind of blind, outcome-driven thinking by Dr. Do-
vantzis that was shown in Clark, Owens, and Comer. Dr.
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Dovantzis explained in his declaration that his evolving
damage calculations were due to ongoing and additional
data analysis. He described his process as beginning with
a working hypothesis and then designing a testing
method that would help prove or disprove the hypothesis.
Dovantzis Dec. PP 77-78. These statements and the cir-
cumstances of the case indicate that Dr. Dovantzis's mul-
tiple estimates were based on evolving information, Dr.
Dovantzis's modification of the amounts in response to
collection of greater data might be characterized as rea-
sonable responses to the analyses, demonstrating that he
followed the scientific method by altering his cost esti-
mates based on incoming {*42] data, though that is not
the only fair reading of the record. The alteration of his
opinions would provide defendant with ample fodder for
cross-examination. Nevertheless, this evidence goes
more to credibility and does not render his ultimate
opinions, formed after the 2005 data collection and
analysis in particular, unreliable. See Deputy v. Lehman
Bros., Inc., 345 F.3d 494, 507 (7th Cir. 2003) (reversing
exclusion of expert because she changed her mind re-
garding her opinion; “the district court went beyond de-
termining admissibility and focused on credibility"; fo-
cus should have been on whether experts in the field ap-
plied her methodology in preparing expert opinion);
Smith, 215 F.3d at 719 ({[HN9] "The question of whether
an expert is credible or whether his or her theories are
correct given the circumstances of a particular case is a
factual one that is left for the jury after the opposing
counsel has been provided the opportunity to
cross-examine the expert . .. "),

2. Sample Location Recording

GM argues that Dr. Dovantzis's opinions regarding
excavation and remediation costs are unreliable because
his records of the locations from which he took [*43]
samples are not reliable. In February 2005, Dr. Dovantzis
prepared a sampling plan in the form of maps for the
collection of new samples that would provide data to
allow the experts to characterize better their previous
evaluations. Dovantzis. Dep. at 925-26, 957. The new
data from the samples would allow Dr. Dovantzis to
calculate excavation costs. Id. at 958.

GM argues that the sampling teams carrying out Dr.
Dovantzis's plan made errors in collecting the samples,
or at least in recording their collection sites, that render
the data from the samples unreliable. The sample collec-
tors noted their collection sites by using both the "stake
and tape" method, measuring with tape measures as they
collected the samples, placing stakes in the ground to
show sample locations, and by noting their sample loca-
tions using a Global Positioning System (*GPS"). Both
parties seem to agree that the GPS coordinates recorded

by the samplers included errors, cither human or machine.

Dr. Dovantzis accounted for such inconsistencies by
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noting that the GPS systems used have error rates that,
depending on weather conditions, may result in inaccu-
racies of up to 100 feet. Dovantzis Dec. PP 28-36. Dr.
Dovantzis [*44] testified that he relied on field staff
tape and stake measurements, not on the GPS coordi-
nates that GM argues render his opinion unreliable. /d.;
Dovantzis Dep. at 1293-98.

The sample collection method on which Dr. Do-
vantzis relied, while perhaps not the method on the
technological cutting edge, was sufficiently reliable. All
seem to agree that there were inaccuracies in the GPS
coordinates. Evidence from Dr. Dovantzis indicates that
he relied on the collection teams' use of the stake and
tape method, the general reliability of which has not been
questioned. Dr. Shifrin's observations as to the accuracy
with which the Handex collection team employed the
method are best reserved for cross-examination. See
Daubert, 509 U.S. at 596 ((HN10] courts should con-
tinue to rely on cross-examination, presentation of con-
trary evidence, and jury instructions to address weak but
admissible evidence), citing Rock v. Arkansas, 483 U.S.
44,61, 107 8. Ct. 2704, 97 L. Ed. 2d 37 (1987).

3. Floodplain Delineation

GM argues more persuasively that Dr. Dovantzis's
opinion regarding the floodplain boundary, the limit of
plaintiffs' proposed excavation, is unreliable. GM main-
tains, and plaintiffs have [*45] not disputed, that nei-
ther Dr. Dovantzis nor Rohan, on whose information Dr.
Dovantzis relied in performing the floodplain delineation,
see Dovantzis Dec. P 75 & Att. A-3 at 9, have ever be-
fore delineated a floodplain. Plaintiffs bave also not dis-
puted GM's assertion that if Dr. Dovantzis's floodplain
delineation was not methodologically sound, the addi-
tional floodplain area designated by Dr. Dovantzis,
which is nearly 1 million squarc feet larger than the
floodplain estimate completed by GM, improperly in-
flates the damage estimate by approximately $ 16.1 mil-
lion. See Shifrin Rep. II at 39.

In his Report I, Dr. Shifrin had several criticisms of
the floodplain delineation. Dr. Shifrin points out that
although Dr. Dovantzis's 2005 report characterizes a
floodplain as flat parcel areas that become flooded dur-
ing storm events of certain duration and intensity, the
report did not define the term "storm event." Shifrin Rep.
I at 37. Dr. Shifrin wrote in his report that his analysis
of Dr. Dovantzis's floodplain delineations (1) ignored
topographic boundaries to the extent that the boundaries
indicate "water running uphill"; (2) included sharp dis-
continuities across property lines {or [*46] no physical
or topographical reason; and (3) showed floodplain lines
that would defy gravity by requiring water to rise to dif-
ferent elevations on opposite sides of the same creek.
Shifrin Rep. IT at 38,
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In his declaration, Dr. Dovantzis explained his
floodplain delineation by noting that he relied on "the
kind of commonsense sort of information that any engi-
neer would consider." Dovantzis Dec. P 39. This in-
cludes (1) his review of topographic contour maps from
GM; (2) consideration of drift lines, wet soil horizons,
and soil sampling locations previously established by
GM; and (3) interviews with plaintiffs regarding the
floeding on their land. /d. PP 39-43,

Even assuming that these strategies are appropriate
for measuring floodplain lines, Dr. Dovantzis's flood-
plain delineation cannot be considered sufficiently reli-
able because he relied on the unrecorded and untrained
observations of Rohan to observe signs of flooding. Ro-
han testified that in gathering information relevant to the
delineation of the floodplain, he and assistants whom he
instructed used visual observations of the topography and
indicators of a previous flood event, which Rohan testi-
fied included flood lines [*47] (debris or other items
showing a previous water line), tree line marks, and
wetness. He testified that he learned that these could be
indicators for marking floodplains by using common
sense and in looking information up omn the internet,
though he could not recall the details of his internet re-
search. These observations were not recorded in any
manner, apart from some photographs of flood lines "on
one or two of the parcels." Additionally, Rohan could not
recall consulting any agency guidance documents. Rohan
Dep. at 137-40. Considering Rohan's lack of expenience
and relevant training in floodplain delineation and the
complete lack of documentation for such observations,
upon which Dr. Dovantzis claimed to rely in forming his
floodplain estimates, Dr. Dovantzis's floodplain delinea-
tion opinions are not sufficiently reliable to submit to a
Jury or to use as a foundation for a remediation estimate.

4. Excavation "Depth Outside the Floodplain

GM also argues that Dr. Dovantzis's opinion that
cach of the non-floodplain properties should be 100 per-
cent excavated to a one-foot depth cannot be deemed
reliable. The court agrees. Dr. Dovantzis testified that his
cost estimate incorporated [*48] such excavation of
parcel 207, most of parcel 208, and parcels 210, 211, 387,
388, 412, and 415, This estimate was based on results
obtained from the collection of a single data point on
each parcel and on the proximity of the parcels to the
Bedford plant. The data indicating PCB concentrations
were collected from a depth of zero to four inches on
each parcel. Dovantzis Dep. at 474-84. When asked what
influence plaintiffs' counsel had in the decision to exca-
vate to one foot, he testified: "We made the proposal and
we discussed it with counsel, so it was a decision reached
jointly." /d. at 484. GM points to an August 2003 email
from Dr, Dovantzis to Rohan noting that plaintiffs'
counsel suggested that they prepare two cost estimates
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for the excavation in the non-floodplain areas, one at an
excavation depth of haif a foot below grade, and the
other at one foot below grade. Dovantzis wrote to Rohan:
"This approach would maximize the amount of the
claim...." See Att. D-9,

Dr. Dovantzis explained in his declaration, as he did
in his deposition, that his one-foot depth excavation and
backfill estimate was based on soil testing at a 4-inch
depth and on the proximity of the non-floodplain [*49]
parcels to the Bedford plant property. Dovantzis Dep. at
480-82, 84, Dr. Dovantzis also included in his declara-
tion that because GM's testing showed that floodplain
parcels showed PCB contamination from one to three
feet below grade, that "it is very likely that these results
will also apply to the non-floodplain parcels,” and there-
fore "to adequately reduce the PCB congener concentra-
tions" he assumed that soil in the non-floodplain parcels
would need to be excavated to a depth of one foot. Do-
vantzis Dec. PP 87-89.

Plaintiffs have failed to demonstrate that Dr. Do-
vantzis's critical one-foot excavation standard is suffi-
ciently reliable to satisfy Rule 702. While his testimony
indicates that the proximity of the soil samples collected
at a 4-inch depth indicates PCB contamination, even if
the court accepts this as a basis for 100% excavation of
the non-floodplain parcels at some given depth, there is
no evidence as to why excavation is appropriate to a
depth of one foot. Dr. Dovantzis's extrapolation of flood-
plain data to non-floodplain data does nothing to explain
this leap. Again, even accepting as true his assertions that
floodplain data apply with the same force to
non-floodplain [*50] areas, the floodplain data show
PCB contamination at depths of between one and three
feet. Dr. Dovantzis provides no explanation for estab-
lishing a one-foot excavation level other than to maxi-
mize plaintiffs' claims. Accordingly, the court finds the
one-foot excavation recommendation is arbitrary and
unreliable. See United States v. Mamah, 332 F.3d 475,
478 (7th Cir. 2003) ([HN11} "It is critical under Rule
702 that there be a link between the facts or data the ex-
pert has worked with and the conclusion the expert's tes-
timony is intended to support."), citing General Electric
Co. v. Joiner, 522 U.S. 136, 146, 118 §. Ct. 512, 139 L.
Ed. 2d 508 (1997) ("A court may conclude that there is
simply too great an analytical gap between the data and
the opinion proffered.").

5. Well-Monitoring and Treatment

Dr. Dovantzis has also prepared a cost estimate
seeking over § 900,000 to monitor and treat three wells
on plaintiffs' property for a period of 20 years. Dovantzis
Dep. at 387; Att. A-3 at 2. Defendant argues that this
recommendation is unreliable because Dr. Dovantzis did
not consult data as to the current use of such wells or as
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to alternate water sources for the plaintiffs. Whether
plaintiffs [*51] use their wells, however, is less rele-
vant to the reliability of Dr. Dovantzis's well assessment
than evidence regarding any contamination of the wells.
Earlier evidence in this case regarding the wells at issue
indicated that the wells had "non-detect" PCB concentra-
tions, Dovantzis Dep. at 387. Dovanizis's April 2005
report, however, states that two of the wells for which
the monitoring and treatment were recommended con-
tained historic PCB concentrations above the Maximum
Contaminant Level ("MCL") of 1 ppb, and one contained
PCB 126, while the other wells sampled showed
non-detect amounts of PCBs. Att. A-3 at 7. GM has not
refuted these findings, which Dr. Dovantzis claims are
derived from the testing performed by Conestoga-Rovers
and Associates, hired by GM. Whether or not plaintiffs
use such wells, the court cannot say that Dr. Dovantzis's
opinion is unreliable on this score. The presence of PCBs
above the MCL in the wells on parcels 207 and 208 and
the presence of PCB 126 in the well from parcel 338
support Dr. Dovantzis's assertion that treatment and
monitoring of the wells on parcels 207 and 208 and
monitoring of the well on parcel 338 would be appropri-
ate. Accordingly, the court [*52] finds Dr. Dovantzis's
opinion as to well-monitoring sufficiently reliable to
satisty Rule 702.

D. Source Analysis

GM also argues that the opinions of Dr. Molholt and
Dr. Dovantzis cannot reliably establish that GM was the
source of any PCB contamination on the plaintiffs' par-
cels. The real issue in this assertion is whether GM is the
source of the PCBs found at the parcels of the plaintiffs
whose properties do not lie within the floodplain. De-
fendant's counsel conceded during oral argument that
GM's PCBs were found on the parcels lying in the flood-
plain, a concession entirely unsurprising considering
GM's current multimillion dollar remediation of flood-
plain areas. As explained below, the ratio analysis
method generated by Dr. Molholt is not sufficiently reli-
able within the meaning of Daubert and Rule 702 to pre-
sent to a jury. Nevertheless, evidence relating to Dr. Do-
vantzis's opinion regarding the levels of PCB contamina-
tion on plaintiffs' property and traditional transport
mechanism passes muster and supports Dr. Dovantzis's
opinion with respect to source identification.

1. Dr. Molholt's Ratio Analysis

Despite Dr. Dovantzis's assurances in his declaration,
his deposition [*53] testimony indicates that his opin-
ion regarding the source of the PCBs found on plaintiffs'
parcels is based on Dr. Molholt's work and on his own
judgment and experience as an environmental engineer.
See Dovantzis Dep. at 998-1002, 1227-30.

Dr. Molholt has introduced a method for determin-
ing whether PCBs found on plaintiffs’ land can be waced
to GM by determining a congener-specific ratio analysis
in which he determined the ratio of the specific congener
PCB 126 to the total PCBs found in a sample. Dr. Mol-
holt's theory is that, because PCB mixtures contain a
wide range of congeners in different combinations,
comparison of the ratio of PCB 126 to total PCBs among
the samples from (1) GM's site, (2) plaintiffs'
non-floodplain properties, and (3) background samples
from a state park show that the ratios of PCB 126 in the
GM samples and plaintiffs' samples are similar enough to
infer that the PCBs on plaintiffs' properties came from
GM. Molholt Rep. at 9 & Tables 2A & 2B. Defendant's
expert Dr. Shifrin disputes that Dr. Molholt's data show
either an internally consistent ratio or a statistically sig-
nificant similarity between the GM and plaintiffs'
non-floodplain parcels. Shifrin Rep. [*54] I at
30-32.

Dr. Molholt's ratio analysis theory is not sufficiently
reliable to be admitted as evidence that GM is the source
of the PCBs on plaintiffs' property. Neither Dr. Shifrin
nor Dr. Dovantzis had any knowledge of such a PCB
congener ratio being used as a "fingerprint” to determine
the source of contamination in any other context. Shifrin
Rep. i at 32-33; Dovantzis Dep. at 1229-30. Dr. Molholt
testified that, although he had once used the ratio analy-
sis on another site involving a dioxin congener, he had
never done a PCB congener ratio analysis to identify a
source before, did not know of any other scientist who
had done so, and could not cite any published literature
or EPA guidance supporting the source identification
strategy. Molholt Dep. at 229-33. Additionally, when
asked to explain discrepancies in the calculations used to
determine the "fingerprint” ratio, he could not. See Mol-
holt Dep. at 240-41; Shifrin Rep. II at 30-32.

Whether Dr. Molholt's ratio analysis might provide a
point of departure for future research may be of scientific
interest but has no legal relevance at this time. [HN12]
"[T]he courtroom is not the place for scientific guess-
work, even of the inspired [*55] sort. Law lags science;
it does not lead it." Rosen v. Ciba-Geigy Corp., 78 F.3d
316, 319 (7th Cir. 1996). Plaintiffs have failed to dem-
onstrate, with respect to this theory of Dr. Molholt's, that
it is a methodology sufficiently reliable and widely rec-
ognized that it would be employed by another reasonable
expert in the field. See Kumho, 526 U.S. at 152; Chap-
man v. Maytag Corp., 297 F.3d 682, 688 (7th Cir. 2002)
(reversing admission of expert opinion where his theory
applied in forming his opinion was novel and unsup-
ported by any article, text, study, scientific literature or
scientific data produced by others in the field and where
expert had not published any writings or studies con-
cerning his theory).
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2. Background Levels and Mechanisms of Transport

While Dr. Molholt's novel ratio-analysis method has
not been shown to be sufficiently reliable in "finger-
printing" PCBs originating from the GM plant, Dr. Do-
vantzis has provided in his report and through his testi-
mony sufficient evidence to support the inference that
the PCBs found on the non-floodplain plaintiffs' proper-
ties originated from GM. Results included in Dr. Do-
vantzis's [*56] April 2005 report indicate that "PCB
congener TEQ concentrations, and therefore human
health risks, above background, exist in all of the plain-
tiffs' parcel soil samples" with the exception of portions
of parcels 30, 208, and 40. Att. A-3 at 6. GM argues that
Dr. Dovantzis's figures regarding background levels
should be discounted because he omitted from his calcu-
lations early background samples in lieu of later samples
taken in spring of 2005. See Def. Reply at 15-16. The
evidence indicates, however, that the later samples were
collected from nearly the identical locations and tested
by a laboratory with a lower detection limit than the ear-
lier samples. Dovantzis Dep. at 981-84. Rather than un-
dermine the validity of the testing, as GM claims, the
data obtained from the later samples appear to provide
information as to background levels with greater preci-
sion.

Dr. Dovantzis has offered evidence regarding tradi-
tional transport mechanisms for contaminants, which can
include seeps and springs, erosion, and atmospheric
deposition. See Att. A-1 at 2. PCBs were detected at
seceps and springs within the area. See Administrative
Order on Consent (Docket No. 379) at 10. As previously
mentioned, [*57] PCBs were detected in two wells
on plaintiffs' property as well. Dr. Dovantzis testified as
to his theory of transport using these traditional transport
mechanisms identified in his May 2004 report. See Do-
vantzis Dep. at 289-93; Att. A-1 at 2. Although Dr. Do-
vantzis testified that in the earlier stages of investigation,
he assumed that GM was the source of PCB contamina-
tion on plaintiffs’ land, Dovantzis Dep. at 296, evidence
of greater than background levels on plaintiffs' land in-
dicated in Dr. Dovantzis's April 2005 report, Att. A-3,
combined with Dr. Dovantzis's testimony as to generally
accepted transport mechanisms, Dovantzis Dep. at
289-93, could raise the inference that GM's PCBs are the
source of contamination on the plaintifis' land. This does
not represent a great analytic leap. EPA, IDEM, and GM
agree that GM's Bedford plant is the source of PCB con-
tamination in the immediate area, and the properties at
issue are either within close proximity to the plant or are
located along affected waterways.

GM also argues that Dr. Dovantzis cannot demon-
strate that GM was the source because he has not offered
evidence of the PCB levels on plaintiffs' properties prior
to any PCB contamination [*58] from the GM's Bed-
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ford plant. GM does not suggest how Dr. Dovantzis
might possibly have done so. See Dovantzis Dep. at
283-84. GM also notes that Dr. Dovantzis did not per-
form a fate and transport analysis otherwise to identify
GM as the source of PCB congeners found on plaintiffs'
land. Reply Br. at 16; Dovantzis Dep. at 296-97, 1003,
1227. While such evidence might have bolstered Dr.
Dovantzis's opinion, his omission of such testing does
not render his opinion unreliable within the standards
provided by Daubert and Rule 702. Such criticism is
better reserved for cross-examination.

To sum up thus far, Dr. Molholt's risk assessment
opinions presented in support of plaintiffs' remediation
claims are not sufficiently reliable to meet the standards
provided by Rule 702 and Daubert. Dr. Dovantzis's
opinions  pertaining to  excavation depth on

‘non-floodplain parcels and floodplain delineation within

the floodplain parcels are also not sufficiently reliable.
Dr. Dovantzis's opinions regarding the source of PCB
contamination on the plaintiffs' property and his opinions
regarding well treatment and monitoring do meet the
Rule 702 standard and are admissible,

E. Summary Judgment as [*59]  to Remediation

Cost Claims

Dr. Molholt and Dr. Dovantzis are the sole experts
whose opinions plaintiffs intend to advance in support of
their remediation cost claims. [HN13] Summary judg-
ment should be granted only where the pleadings, depo-
sitions, answers to interrogatories, affidavits, and other
materials demonstrate that there exists "no genuine issue
as to any material fact and that the moving party is enti-
tled to a judgment as a matter of law." Fed. R. Civ. P.
36(c). Only genuine disputes over material facts can
prevent a grant of summary judgment. Anderson v. Lib-
erty Lobby, Inc., 477 U.S. 242, 248, 106 S. Cr. 2505, 91
L. Ed. 2d 202 (1986). A fact is material if it might affect
the outcome of the suit under the governing law. [d.

[HN14] In considering GM's motion for summary
judgment as to plaintiffs' remediation cost claims, the
court views the evidence and all reasonable inferences
that might be drawn from it in the light reasonably most
favorable to the non-moving parties. See Fed. R. Civ. P.
36(c); Conley v. Village of Bedford Park, 215 F.3d 703,
708 (7th Cir. 2000). The court must also keep in mind
that [*60] the plaintiffs' remediation cost claims require
determinations that are dependent on evidence from
those with specialized knowledge. See generally, Porter
v. Whitehall Laboratories, Inc., 791 F. Supp. 1335, 1342
(S.D. Ind. 1992) (explaining that medical expert testi-
mony was essential to plaintiffs' claims where such
claims implicated questions of science that were not
within the understanding of lay persons), aff'd, 9 F.3d
607 (7th Cir. 1993). Plaintiffs' remediation claims re-
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quire determinations relating to PCB-related health risk
assessments, clean-up strategies and levels, and other
questions not within the understanding of lay-persons.
The court's decision to exclude much of plaintiffs' expert
opinions warrants summary judgment for GM on all of
plaintiffs' remediation claims except plaintiffs' claims for
monitoring and treatment of the three wells identified in
Dr. Dovantzis's report. See Att. A-3 at 2, 7.

Plaintiffs argue, however, that their claims for reme-
diation do not depend at all on whether the PCBs present

on their property actually pose a significant risk to health.

Plaintiffs contend that if they prove that GM caused
PCBs to be present [*61] on their property, they are
entitled to recover from GM the costs of fully restoring
their property to the condition it was in before GM
caused the deposit of PCBs. According to plaintiffs, re-
gardless of whether PCB levels below the EPA and
IDEM clean-up standards pose a meaningful risk to hu-
man health or to the use of their property, they are enti-
tled to the costs of a clean-up of their property to back-
ground levels, so that PCB 126 is present at no more than
4 parts per trillion (4 nanograms/kilogram} in the soil. As
noted, plaintiffs estimate this clean-up would cost $ 78
million. That sum is approximately twenty times the total
fair market value of all plaintiffs' properties (apart from
any loss in value for the contamination).

To support this startling result, plaintiffs rely pri-
marily on language from Terra-Products, Inc. v. Kraft
General Foods, Inc., 653 N.E.2d 89 (Ind. App. 1995),
which requires close examination. The property of
Terra-Products had been contaminated by PCBs from a
neighboring business (which Kraft later bought). The
EPA and IDEM ordered a clean-up. Kraft paid for and
carried out the clean-up of the property owned by
Terra-Products. The clean-up [*62] cost much more
than the fair market value of the property. 653 N.E.2d at
92. As the clean-up neared completion, Terra-Products
sold the property at an auction. Terra-Products then sued
Kraft for what it claimed was the difference in price be-
tween the auction price and a higher appraised value that
assumed no contamination of the property, The trial
court granted summary judgment for Krafi, and the Court
of Appeals affirmed. Along the way, the Court of Ap-
peals offered guidance on the measure of damages for
environmental contamination of land in Indiana.

First, the Terra-Products court noted the common
law distinction between permanent and temporary inju-
ries to land. Permanent injury occurs when the cost of
restoration exceeds the market value prior to injury. In
cases of permanent injury, "the measure of damages is
limited to the difference between the fair market value of
the property before and after the injury, based on the
rationale that 'economic waste' results when restoration
costs exceed the economic benefit." 653 N.E.2d at 91-92.
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That difference was the measure of damages sought by
plaintiff Terra-Products. Defendant Kraft opposed the
request, [*63] arguing that it had already spent more
than the fair market value of the Terra-Products property
to remediate it and that any further damage award would
amount to a double recovery.

The court noted that federal and state environmental
laws often require remediation (repair) of contaminated
land "virtually without regard to cost," and often well in
excess of the land's earlier fair market value. Id. ar 92.
The court observed that "PCB contamination, therefore,
will generally be considered a temporary injury capable
of being remediated or ‘'repaired™ Jd  The
Terra-Products court then discussed the Third Circuit's
decision in In re Paoli R.R. Yard Litigation, 35 F.3d 717,
797-98 (3d Cir. 1994), and agreed that a plaintiff whose
land had been contaminated and then remediated could
recover damages if he could show that repair would not
restore the value of the property to its prior value and
that there is some ongoing risk to his land. 653 N.E.2d at
93. .

Terra-Products does not support plaintiffs' claims
for damages on the order of twenty times the
pre-contamination fair market value of plaintiffs' prop-
erty, especially without [*64] any showing of any con-
tinuing threat to human health. First, the Terra-Products
court simply did not confront any dispute over the cost of
remediation. Defendant Kraft had already completed and
paid for remediation to the satisfaction of the EPA and
IDEM, presumably by removing PCBs in excess of a
target comparable to the 1.8 ppm target that the same
agencies have given GM for the clean-up around the
Bedford plant. The question actually before the
Terra-Products court was whether the plaintiff could
recover additional damages, such as for a long-term re-
duction in value even after the remediation. The answer
was yes in theory, but the plaintiff lost because it did not
have evidence to support such a reduction in value.

Second, there is no indication in Terra-Products that
the Indiana court was approving the sort of windfall
damages that plaintiffs seek here. The question did not
arise. In this case, plaintiffs seek the damages for a
purely hypothetical clean-up. If the courts were to em-
brace their theory, the result would be (a) GM would pay
the plaintiffs approximately twenty times the value of
their property; (b) plaintiffs would keep their property,
and (c) the PCBs [*65] in concentrations of less than
1.8 ppm would remain on the land, unless the plaintiffs
happened to choose to spend their money on the reme-
diation (a decision that would require an extraordinary
degree of economically irrational behavior on the part of
the plaintiffs, far beyond what might be justified by per-
sonal, family, or other non-economic ties to the property
in question).
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By way of comparison, federal and state environ-
mental laws do not adopt the common law distinction
between permanent and temporary injury to land. Those
laws show a distinct preference for restoration of con-
taminated property, so that remediation may be ordered
even when it exceeds the current fair market value of
uncontaminated property. See Terra-Products, 653
N.E.2d at 92, citing State of Ohio v. U.S. Department of
Interior, 279 U.S. App. D.C. 109, 880 F.2d 432, 445-46
(D.C. Cir. 1989) (explaining that preference under
CERCLA). Notwithstanding the common law rule, there
may situations in which the current fair market value of
property does not fully reflect the long term social and
environmental loss if that property cannot be used safely

[*66] impose those heavy obligations to restore con-
taminated land so that it available for future use and en-
joyment. Terra-Products recognized that reality and
modified the common law rule to allow additional dam-
ages to compensate a plaintiff more fully.

That reasoning does not offer any justification,
however, for awarding plaintiffs the extraordinary dam-
ages they seek, and for leaving the supposedly contami-
naied land unremediated. Such a result would not serve
any goal of environmental law. It would merely transfer
huge sums of money to a few plaintiffs. Such a result
would encourage the "economic waste" that Indiana's
common law seeks to avoid. The Terra-Products court
cited City of Anderson v. Salling Concrete Corp., 411
NE.2d 728, 734 (Ind. App. 1980), for the proposition
that damages for injury to land would ordinarily not ex-
ceed the fair market value of the land because higher
damages would result in economic waste. The City of
Anderson court made the point forcefully, finding in
Indiana law "a common thread, consisting of a policy
against the law requiring money to be spent wastefully.
{HN15] Whenever the issue of damages has been
squarely presented, whether [*67] in tort or in contract,
the courts of Indiana have refused to command that
damages be assessed on a theory of repair, if repairs
would entail costs in excess of the economic benefit such
repairs  would confer" 4/ NE2d at 734
Terra-Products did not disagree; the case is best under-
stood as adding the gloss that a plaintiff might be able to
recover some additional damages beyond the cost of re-
pair if repair will not fully compensate the plaintiff, such
as where the evidence shows disruption in use and/or a
residual loss in value, despite the repair. 653 N.E.2d at
93.n7

N7 Perhaps the best language in
Terra-Products for plaintiffs is the statement:
"For a temporary injury the proper measure of
damages is the cost of restoration.” 653 N.E.2d at
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92, citing City of Anderson, 41] N.E.2d at 734.
Taken out of context, the language is helpful to
plaintiffs, but the court cannot take the language
out of its context, including the strong rejection
of wasteful damages in City of Anderson.

(*68]

[HN16] On this subject of damages for contamina-
tion of the land, the Restatement (Second) of Torts pro-
vides sound guidance that is consistent with Indiana law,
Section 929 addresses the measure of damage for harm to
land from past invasions, which can include pollution:

(1) If one is entitled to a judgment for
harm to land resulting from a past inva-
sion and not amounting to a total destruc-
tion of value, the damages include com-
pensation for

(a) the difference beitween
the value of the land before
the harm and the value af-
ter the harm, or at his elec-
tion in an appropriate case,
the cost of restoration that
has been or may be rea-
sonably incurred,

(b) the loss of use of the
land, and

(c) discomfort and annoy-
ance to him as an occu-
pant.

Restatement § 929(1)(a) allows a plaintiff to elect to
receive restoration costs "in an appropriate case,” but
comment (b) adds this caution: "If, however, the cost of
replacing the land in its original condition is dispropor-
tionate to the diminution in the value of the land caused
by the trespass, unless there is a reason personal to the
owner for restoring the original condition, damages are
measured only by the difference [*69] between the
value of the land before and after the harm." In the pre-
sent case, the cost of restoring the land to its original
condition would be grossly disproportionate to any
change in the value of the land, particularly in light of
the absence of evidence of harm resulting from the levels
below the clean-up target of 1.8 ppm for total PCBs.

At the hearing on the pending motions, the court
asked plaintiffs whether they were aware of any decision
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in any other jurisdiction in the world adopting the theory
of damages they advocate here, awarding under the
common law the cost of remediation far in excess of the
value of the damaged property, without regard for
whether remediation actually occurred. Plaintiffs' coun-
sel answered: "I don't believe plaintiffs are aware of any
authority one way or another on that issue. ] don't think
there's any authority suggesting it's not appropriate.”
Hearing Tr. 59-60.

Plaintiffs later offered two recent Arkansas cases,
State v. Diamond Lakes Oil Co., 347 Ark. 618, 66 S.W.3d
613, 618-19 (Ark. 2002), affirmed an award against an
adjoining property owner responsible for contaminating
the property in question. The damage award for the cost
of remediating [*70] the plaintiff's property was about
four times the value of the property. On the surface, that
result looks promising for plaintiffs, However, the court
affirmed the award only where the state government had
actually ordered the plaintiff property owner to carry out
and pay for that remediation required as a result of the
defendant's actions. In other words, there was going to be
a real clean-up, required by government authorities for
long-term protection of the environment, and paid for in
the first instance by the plaintiff property owner. The
Arkansas Supreme Court rejected the argument that the
damages were disproportionately high when compared to
the value of the contaminated property:

This argument again ignores the fact that
it was ADEQ [the state environmental
agencyjthat ordered the remediation;
Diamond Lakes had no discretion in the
process. Dr. Overton, Diamond Lakes'
expert, testified that the reasonable cost of
remediation, as directed by the State, was
in excess of $ 260,000; other upreim-
bursed expenses exceeded $ 60,500, Of
the former amount, ADEQ had only re-
imbursed $ 116,000 from the Petroleum
Storage Tank Trust Fund. See 4rk. Code
Ann. § 8-7-905¢d) [*71] (Repl.2000).
The jury awarded $§ 200,000 in temporary
damages. This amount was not unreason-
able, because Diamond Lakes had no
choice but to conduct the repairs.

66 S.W.3d at 618-19 (emphasis added). That reasoning is
obviously sound. It would be unjust to allow the state to
order an expensive clean-up at the plaintiff's expense yet
to cap at a much lower level the damages the plaintiff
could recover from the real wrongdoer. But that reason-
ing does not apply to the plaintiffs' claims in this case,
seeking the massive costs of a merely hypothetical
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clean-up that would go far beyond the actual clean-up
ordered by state and federal authorities.

Plaintiffs find more direct support from Felton Oil
Co. v. Gee, 357 Ark. 421, 182 S.W.3d 72, 79 (Ark. 2004),
where the Arkansas court left behind the key limit on its
reasoning in Diamond Lakes. In Felton Qil, the land
where plaintiffs lived was polluted by leaking fuel from
an underground storage tank on the neighboring property.
Some clean-up had been ordered and completed, appar-
ently funded by a state fund for cleaning up leaks from
underground storage tanks. A jury awarded "temporary
property damages" of 8 [*72] 180,000, which would
have been the cost of cleaning up the groundwater on the
plaintiffs' property. There was evidence that the plain-
tiffs' property had an original fair market value of only $
31,500, which the pollution had reduced by $ 20,500, to
$ 11,000. Unlike Diamond Lakes, however, there was no
requirement that the plaintiffs spend the $ 180,000 for
actual restoration of the land. The state fund argued that
the larger award would amount to a windfall.

The Arkansas Supreme Court affirmed the jury ver-
dict and rejected the "windfall" and economic waste ar-
gument. Even though the additional clean-up had not
been ordered by the state and might never happen at all,
the court noted that the property was the plaintiffs' resi-
dence. 182 S.W.3d at 79-80. The court found that repair
damages of nine times the reduction in market value
were not "grossly disproportionate,” and emphasized the
state’s public policy in favor of remediation. The court
acknowledged that the state agency had adopted and im-
plemented a corrective action plan, but affirmed the
jury's verdict based on the assumption that more was
necessary, even though the jury verdict would not assure
any additional [*73] restoration of the property or its
groundwater. "We see no real distinction between ADEQ
directing remediation, as was the case in Diamond Lakes,
and a jury's verdict that additional restoration was needed,
as happened in the instant case. In both situations, the
conclusion was that the property could be remediated,
and under our holding in Diamond Lakes, this means the
property damage was temporary.” /d. at 79.

Felton Oil is not consistent with Indiana law's policy
against windfall damages, and it is highly unlikely that
Indiana would adopt that approach, especially on the
scale sought by plaintiffs here. More consistent with Re-
statement (Second) § 929 and with Indiana law and its
interest in balancing the rights of the plaintiff against
preventing windfall damages is the district court's deci-
sion in Johansen v. Combustion Engineering, Inc., 834 F.
Supp. 404 (8.D. Ga. 1993), in which the court granted
summary judgment on the plaintiff landowners' claims
for remediation costs exceeding the reduction in the

-value of their land resulting from pollution. n8 The evi-

dence showed that the aggregate reduction in the value of
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plaintiffs’ land [*74] was less than § 700,000, but
plaintiffs sought remediation costs estimated at $ 20 mil-
lion. 834 F. Supp. at 405-06.

n8 On the issue here, the Johansen decision
stands as good law. The case has a long subse-
quent history relating fo punitive damages. A trial
resulted in a jury verdict of § 47,000 in compen-
satory damages and § 45 million in punitive
damages, which the district court reduced to $ 15
million. The district court decision was affirmed
in a memorandum decision, 67 F.3d 314 (11th
Cir. 1995), but was in turn vacated by the Su-
preme Court and remanded on other grounds for
reconsideration of punitive damages issues in
light of BMW of North America, Inc. v. Gore, 517
US. 559, 116 S. Ct. 1589, 134 L. Ed. 2d 809
(1996). Johansen v. Combustion Engineering,
Inc, 517 US. 1217, 116 8. Ct. 1843, 134 L. Fd.
2d 945 (1996). On remand, the district court re-
duced the punitive damages award to $ 4.35 mil-
lion, and the Eleventh Circuit affirmed in relevant
part, 170 F.3d 1320 (1 Ith Cir. 1999).

In a detailed and thoughtful [*75] opinion, the dis-
trict court predicted that Georgia courts would apply
Restatement (Second) § 929. The court rejected the
diminution in value as a rigid cap on damages for injury
to land, recognizing that there may be special reasons
(historical significance or unique personal value, for
example) that would justify restoration costs in excess of
the reduction in value. /d. ar 407-08. But there are still
limits: "Even upon a showing of personal reasons sup-
porting restoration, the restoration costs still must be
reasonable in light of the special considerations pre-
sented - that is, given those considerations, they must not
be disproportionate to diminution in value." Id. ar 409.
The Johansen court found that the requested remediation
costs were disproportionate and not justifiable.

That result is consistent with Heninger v. Dunn, 101
Cal. App. 3d 858, 864-65, 162 Cal. Rptr. 104 (1980), in

which the defendants had trespassed by bulldozing a.

road across the plaintiffs' land. The new road actually
increased the market value of the plaintiffs' land, from §
179,000 to $ 184,000, by providing additional access to
it, but plaintiffs did not want to sell and objected [*76]
to the destruction of 225 trees and other vegetation. Res-
toration would have been possible at an expense of $
241,000. Plaintiffs sought the lesser of the restoration
expense or the full value of the property before the tres-
pass. The trial court had dismissed all damages claims.

The appeliate court reversed, adopting the flexible
remedial standards of Restatement (Second) § 929. The
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court rioted that restoration costs could sometimes ex-
ceed the market value of the property, but emphasized
the importance of reasonableness. /62 Cal. Rptr. at
106-09. "The overall principles by which the courts are
to be guided are 'flexibility of approach and full com-
pensation to the owner, within the overall limitation of
reasonableness."™ Id. at [08. The appellate court found
that full restoration for § 241,000 would be "manifestly
unreasonable” where the entire property had been worth
only $ 179,000 before the trespass. /d. ar /09. But the
court recognized the plaintiffs' personal valuation of the
natural state of the land and the aesthetic value of the
trees. The appeliate court remanded for a determination
of damages based on the aesthetic and timber value of
the trees that [*77] had been destroyed, as well as such
restoration as would be reasonable under the circum-
stances. Id. at 109,

[HN17] When confronting an issue of state law, this
court's role is to predict how the Indiana Supreme Court
would decide it, using intermediate appellate decisions as
important and valuable indications of state law. E.g.,
State Farm Mut. Auto. Ins. Co. v. Pate, 275 F.3d 666,
669 (7th Cir. 2001). Terra-Products, Restatement (Sec-
ond) § 929, and the other cases just discussed indicate
that Indiana would probably not apply a rigid standard
for damages if these plaintiffs can prove their tort claims
against GM. The Indiana Supreme Court would instead
probably apply the flexible and reasonable standards set
forth in Terra-Products and Section 929, keeping in
mind Indiana's well-established policy against windfall
damages and economic waste, It is highly unlikely that
the Indiana Supreme Court would adopt the standard
urged by plaintiffs here, which would allow them to re-
cover the full cost of restoration of injured land where (a)
that cost is roughly twenty times the prior market value
of the entire property, (b) there is no evidence that levels
of contamination [*78] to be left after the govern-
ment-ordered clean-up pose any risk to human health or

would be no requirement that the enormous costs of res-
toration would actually be used to restore the land. Plain-
tiffs have not offered any evidence of any intermediate
value of damages, such as a less extensive clean-up. Ac-
cordingly, apart from the well remediation discussed
above, GM is entitled to summary judgment on any
claim by plaintiffs for the cost of restoring their property
to the condition it was in prior to contamination, beyond
the conditions to be achieved by the government-ordered
clean-up that GM has undertaken, and in excess of the
market value of the property in the absence of any con-
tamination.

1. Medical Monitoring Damages
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Plaintiffs do not claim to have any present health
effects or conditions as a result of the exposure to GM
PCBs, but argue that their exposure to PCBs from GM's
Bedford plant warrant lifetime medical monitoring to
allow proper identification and treatment for any health
effects that could be caused by such exposure. As part of
the relief sought in this case, however, plaintiffs seek the
"reasonable [*79] and necessary costs” of lifetime
medical monitoring of their health due to PCB exposure.
The court earlier denied GM's motion to preclude relief
for medical monitoring damages in this case, applying
what was in substance a standard applicable to a motion
to dismiss for failure to state a claim upon which relief
can be granted. 2005 WL 2218371 (S.D. Ind. Sept. 12,
2005).

In determining whether Indiana law might permit
recovery of medical monitoring damages in tort, this
court relied on Gray v. Westinghouse Electric Corp., 624
N.E.2d 49 (Ind. App. 1993), which reversed a trial court's
dismissal of a plaintiffs claims for medical monitoring.
The Gray court held that "reasonably justified" fear for
safety or health could support medical monitoring dam-
ages as part of the relief on a nuisance claim based on
pollution. /d. ar 54. This court noted that, assuming
plaintiffs could demonstrate that the concerns about their
future health were reasonably justified, as was alleged in
the complaint, the "question then would become whether
they could prove that the expenses of medical monitoring
are reasonably necessary" and whether any tortious [*80]
act by defendant was the proximate cause of such an
expense. 2005 WL 2218371, at *6.

/'M In an effort to support their claims for medical |

| monitoring damages, plaintiffs have produced reports

i

! from toxicologist Daniel T. Teitelbaum, M.D., and enwvi-
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\
|

survive. The court does not reach the question of the
admissibility of Dr. Teitelbaum's opinion. }

[HN18] Medical monitoring claims typically permit
a plaintiff to recover for the cost of testing and diagnosis
of illnesses that have yet to develop, where the risk of
disease is greater as a result of a defendant's tortious ac-
tion. /n re Paoli Railroad Yard PCB Litigation, 113 F.3d
444, 461-62 (3d Cir. 1997); In re Meridia Products Li-
ability Litigation, 328 F. Supp. 2d 791, 825 (N.D. Ohio
2004), affd, Meridia Products Liability Litigation v.
Abbott Laboratories, 447 F.3d 861 (6th Cir. 2006). The
Third Circuit has established the elements of a claim for
medical monitoring by predicting how such a claim
would be recognized under Pennsylvania law in the
Paoli Railroad Yard PCB Litigation:

We . .. predict that the Supreme Court of
Pennsylvania would follow the weight of
authority and recognize a cause of action
for medical monitoring established by
proving that:

1. Plaintiff was significantly exposed to a
proven hazardous [*82] substance
through the negligent actions of the de-
fendant.

2. As a proximate result of exposure,
plaintiff suffers a significantly increased
risk of contracting a serious latent disease.

3. That increased risk makes periodic di-
agnostic medical examinations reasonably

/’I ronmental health professor David O. Carpenter, M.D., necessary.

4 regarding the need for and cost of a medical monitoring
| program for the plaintiffs in this case. Plaintiffs intend to
| call both Dr. Teitelbaum and Dr. Carpenter to give tes-|

. timony regarding the need for a medical monitoring pro-|

R

4. Monitoring and testing procedures exist
which make the early detection and
treatment of the disease possible and
beneficial.

]? gram based on the general causation evidence regarding
| plaintiffs’ exposure to PCBs. Plaintiffs intend to call Dr.
| Carpenter to testify on the components and expected cost
| of an appropriate medical monitoring program.

L

GM argues that the court should exclude any such
testimony by Dr. Teitelbaum and Dr. Carpenter because
their opinions do not satisfy the reliability and relevance
requirements of Rule 702 of the Federal Rules of Evi-
dence, and as articulated by Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, [13 S. Ct 2786,
125 L. Ed. 2d 469 (1993), the standards for which have

been articulated above/Because the court finds that Dr.
([*81] Carpenters opinion does not meet standards for
{ admission, plaintiffs' medical monitoring claim cannot

\

916 F.2d 829, 852 (3d Cir. 1990); see also In re Paoli
Railroad Yard PCB Litigation, 35 F.3d 717, 785-87 (3d
Cir. 1994); Meridia, 328 F. Supp. 2d at 825 (requiring,
in place of the third and fourth elements above, that the
plaintiff show that a monitoring procedure exists that
makes detection possible and that there is "some clinical
value in early detection" of the disease). n9 In Paoli I,
the Third Circuit explained that encapsulated in its
four-part test was the requirement that the plaintiff prove
that, by reason of increased exposure, a reasonable phy-
sician would prescribe for the plaintiff a monitoring re-
gime different from one that would be prescribed had the
exposure never occurred, 35 F.3d ar 788, [*83] citing
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Hansen v. Mountain Fuel Supply Co., 858 P.2d 970, 980
(Urah 1993),

n9 Some courts have found that a claim for
medical monitoring costs has been observed to be
its own cause of action. The Indiana Court of
Appeals' opinion in Gray (relied upon by this
court in predicting that Indiana law would recog-
nize a medical monitoring claim in a proper case)
indicated that Indiana courts would construe a
medical monitoring "claim" as a measure of
damages after establishing the tort of nuisance.
See Aligood v. General Motors Corp., 2005 WL
2218371, at *5.

The Third Circuit noted that the factors "would, of
course, be proven by competent expert testimony." Paoli
1, 916 F.2d at 852. The court later explained that "where
experts individualize their testimony to a group of indi-
viduals with a common characteristic,” such as exposure
to X contaminant over Y level, "we do not think there is
a need for greater individualization so long as they testify
that the risk to [*84] each member of the group is sig-
nificant. We fail to see the purpose in requiring greater
individualization. Nor do we think that an expert must
quantify the increased risk." Paoli Il, 35 F.3d at 788.

In the Third Circuit's third consideration of the Paoli
case, the court looked closely at what plaintiffs may need
to show to satisfy the first element of the cause of action.
In demonstrating significant exposure to PCBs, the court
explained, plaintiffs must show that they were exposed to
such toxins at levels significantly above the toxins' nor-
mal background presence, or in other words, more of the
toxins than they would normally encounter in daily life.
113 F.3d at 459, citing Redland Soccer Club, Inc. v.
Dep't of Army, 55 F.3d 827, 846-47 (3d Cir. 1995).
Showing abnormal exposure to the toxin at issue, the
Paoli IIT court explained, was an "absolute requisite” to
satisfying the significant exposure element of a medical
monitoring claim. /13 F.3d at 460. n10 This abnormal
showing is necessary, the court reasoned, because such
claims are predicated on the plaintiff's greater than nor-
mal chance of contracting a toxin-related [*85] illness
or other health problem. Requiring a plaintiff to show
significant exposure beyond that normal for daily life
demonstrates that the plaintiff's need for medical moni-
toring exceeds that of the rest of the world. Paoli II7, 113
F3dar461-62.

nl0 The only exception to this rule was
where a tortfeasor had so contaminated a given
area as to distort background levels for those in
the area such that the egregiousness of the tort
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would in effect bar the showing necessary for re-
covery. Under such circumstances, "background"
itself would be elevated as a result of a defen-
dant's actions, and therefore exposure levels
within background might still demonstrate sig-
nificant exposure. //3 F.3d at 461. This exceed-
ingly narrow exception, however, did not apply in
Paoli 11T,

Dr. Carpenter is currently the Director of the Insti- .
tute for Health and Environment and Professor in the ;
Departments of Environmental Health Sciences and
Biomedical Sciences at the University of Albany, where
he was [*86] the founding Dean of the School of Pub-
lic Health. He was the Director of the Wadsworth Center
for Laboratories and Research of the New York State
Department of Health from 1980 through 1985. Carpen-
ter Dec. P 2. He has published several articies and has
been invited to give lectures on PCB exposure to humans
and animals, though he has not published or lectured on
medical monitoring programs specifically. Carpenter
Smt. 2-9; Carpenter Dep. 1 99-100. Plaintiffs plan to
have Dr. Carpenter testify as to the necessity for medical
monitoring in this case and as to the components and
cost of a proper medical monitoring program. While Dr.
Carpenter has extensive experience relating to the study
of PCBs and their effects, Dr. Carpenter's opinions are
not sufficiently reliable and therefore are inadmissible in
this case.

A. Necessity of Medical Monitoring

Plaintiffs do not dispute that the elements of a claim
for medical monitoring, as established by Paoli I and its
progeny, require them to show that they have been sub-
jected to significant exposure to a hazardous substance
that significantly increases their risk of contracting or
developing the adverse health effects for which they seek
[*87) the cost of medical monitoring. Although Dr.
Carpenter reports that plaintiffs have had higher than
usual exposure, plaintiffs have not shown that this opin-
ion is reliable or that Dr. Carpenter's opinion, even if
accepted, would be sufficient to demonstrate their burden
under a medical monitoring theory.

In determining plaintiffs’ exposure to the PCBs from
GM's Bedford plant, Dr. Carpenter analyzed the blood
serum levels of PCBs in plaintiffs' blood. Based on this
analysis, Carpenter opines that "the majority of plaintiffs
have been exposed to higher than 'usual' levels of PCBs."
Carpenter Dec. P 25, Dr. Carpenter arrived at this figure
by comparing plaintiffs' blood serum levels to the mean
serum levels reported by the Agencies for Toxic Sub-
stances and Disease Registry ("ATSDR"). Dr. Carpenter
cites the ATSDR as reporting that mean serum levels (for
individuals who do not have diets rich in fish from
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PCB-contaminated waters) range from 0.9 to 1.5 ppb,
nll a figure to which he compared plaintiffs' serum lev-
els to determine the level of plaintiffs' exposure. Dr.
Carpenter emphasizes that all of the plaintiffs have been
exposed to PCBs, but testimony from both Dr. Carpenter
and Dr. [*88] Teitelbaum indicates that, although
PCBs do not exist in nature, virtually every person in the
world has been exposed to PCBs. Dr. Carpenter opines
that plaintiffs have higher than "usual" levels of exposure,
however, because 40 of the 47 tested plaintiffs had levels
above 0.9 ppb, 9 of the plaintiffs had levels above 3 ppb
and some plaintiffs had levels as high as 4.9 ppb. Car-
penter Dec, P 25,

nii Dr. Carpenter cited the figures as "0.9 -
1.5 ppb (g/L)." Carpenter Dec. P 25. A measure
of grams per liter of blood would be a measure of
parts per thousand. The court assumes Dr. Car-
penter meant to refer to micrograms per liter,
which would be parts per billion.

If one accepted Dr. Carpenter’s assessment, showing
essentially that some plaintiffs show signs of exposure
up to three times the normal range, such results would

_support plaintiffs’ significant exposure argument. Dr.
/ Carpenter's assessment, however, is not reliable. Dr.
Carpenter failed to use reliable methodology in deter-
mining how to rate such levels [*89] as either usual or
 above background levels. In other words, plaintiffs have
| not demonstrated that Dr. Carpenter employed reliable
| methodology in determining that "normal" exposure lev-
els are between 0.9 ppb and 1.5 ppb.

S

Dr. Carpenter obtained these estimates from the
ATSDR's third party publication. ATSDR cited as its
source for such information the "Hanrahan study” com-
paring the serum PCB levels of Great Lakes fish con-
sumers with those who were not regular consumers. The
study revealed that of those who were not consumers, the
background PCB blood serum levels ranged from 0.5 to
9.7 ppb in males and 0.5 to 3.3 ppb in females. See
Docket No. 327, Exhibit G. The mean serum levels in
this same group were 0.5 for women and 1.5 for men. Dr.
Carpenter testified that he had not read the Hanrahan

article "carefully," despite acknowledging that the article -
is the main authority for establishing background ranges

for PCBs. He drew from the ATSDR publication the

mean values of blood serum levels. He relied on thé.

means but ignored the relevant background range cited |
by Hanrahan as between 0.5 and 9.7 ppb. See Carpemer}
Dep. (Docket No. 386) at 88, 138-41 ("] take the ATSDR [
as my reference, [*90} not their original article.").
Under this approach, one would expect half the world's

population of approximately six billion people (everyone

with levels above the median) to be entitled to a special
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medical monitoring program, at least if they could iden-
tify the sources of their exposure to PCBs.

GM cites several other studies and the opinion of
defendant’s expert Dr. Krieger that the background range
is significantly broader than that used by Dr. Carpenter.
While this evidence provides at a minimum fodder for
cross-examination or rebuttal, Dr. Carpenter's misappli- )
cation of his own source reveals a methodological flaw
critical to his opinion of whether plaintiffs' exposure is/
significant. For example, if Dr. Carpenter had applied the
background range found in Hanrahan, the source for his/
source, his findings would reveal that all of the plaintiffs';
blood serum levels are within background range, /Dr.
Carpenter's failure to consider the Hanrahan article and
Dr. Carpenter's use of the reported means (instead of the
background ranges observed by the study) into the
ranges themselves reveals a methodological flaw that
cannot be overlooked by the court. Accordingly, pldin-
tiffs have not [*91] come forward with reliable expert
evidence of the first element of a medical monitoring
damages claim.

B. Planning and Implementing the Medical Moni-
toring Program

Plaintiffs' medical monitoring claim fails for a sec-
ond reason. Dr. Carpenter is the sole author of the medi-
cal monitoring program for which plaintiffs seek costs in
this case. Defendant argues that Dr. Carpenter is not
qualified to design and implement such a medical moni-
toring program, therefore rendering his opinion unreli-
able. Although Dr. Carpenter has admirable experience
and expertise, the court agrees that they do not extend 1o
his testimony on the hypothetical medical monitoring
program that plaintiffs propose. -

Dr. Carpenter states that the study of the health ef-
fects of PCBs is his specialty. He directed a large inter-
disciplinary research study on PCB contamination from a
GM site in New York funded by the Superfund Basic
Research Program of the National Institute of Environ-
mental Health Services, one of the National Institutes of
Health. The investigation of the study included health
studies of nearby residents, animal toxicology studies of
the side effects of PCBs, determination of levels of PCBs
in humans, [*92] animals, soils, sediments, air, and
water of the region, as well as investigation of methods
of destruction and removal of PCBs from soil and water.
Carpenter Dec. P 3. Dr. Carpenter has also engaged in
studies of the health effects of PCB exposure and has
reviewed thousands of medical records in connection
with such studies. Id., P 4. Dr, Carpenter has also served
on several national and intemational advisory commit-
tees pertaining to environmental health issues. See id., P
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-

/ Although Dr. Carpenter's experience studying the

health effects of PCBs is extensive, he is not qualified to
testify as to the proper components and cost of a proper

/. medical monitoring program in this case. Dr. Carpenter

/
i
i
i
J

A
Ay

Jis not and has never been licensed to practice medicine.
| He is not board certified in any medical field. He is not
| eligible to diagnose or to prescribe treatments or any
| diagnostic testing that are part of his proposed program.

| Carpenter Dep. I at 40-44,

Additionally, there is no evidence presented that Dr.
Carpenter has ever designed, endorsed, or implemented a
medical monitoring program on his own before, though
he has offered advice regarding other medical monitoring
programs. Carpenter {*93] Dep. I, 92-97. According to
Dr. Carpenter, he has testified in at least one other case
regarding PCB exposure and health risks in humans. He
testified that he offered medical monitoring advice in one
PCB related case he referred to as "Tolbert,” but he noted
with respect to this case:

And I think that there were several of us

provided was not the definitive medical
margin. It listed a variety of options. It
was the first time I had really been asked
to develop a medical monitoring program
and it was part of my leaming experience
of learning to balance the risks of the
monitoring versus the risks of the disease.

Carpenter Dep. 1 at _49,34/ When asked whether he could

“remember how ‘many doctors and scientists contributed

to the Tolbert medical monitoring program, Dr. Carpen- -

ter testified: "No I don't recall, and I'm not even sure that
I was ever totally in the loop. The lawyers for the plain-

E‘g tiffs solicited input from a number of us and on that basis

H

/

o

developed a medical monitoring program which became
part of the bigger settlement." /d. at 93-94. Dr. Carpenter
has never testified as to a specific medical monitoring
program. [*94]

Dr. Carpenter testified that he also contributed to a
medical monitoring program relating to perfluorinated
sulfinate contamination. He also testified that he was a
consultant to a special master’s advisory committee im-
plementing a settlement involving medical monitoring at
another site, as well. /d. at 98. Outside of these experi-
ences, Dr. Carpenter has not been significantly involved
with the formation of a medical monitoring program:

Q. Is there any other circumstance besides
the Tolbert litigation and the [perfluori-
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nated sulfinate] litigation that you can
think of in which you would have partici-
pated in some way in developing or pre-
scribing a medical monitoring program?

A. I've had a couple of phone conversa-
tions but nothing beyond those two cases
where I've been asked to put something in
writing.

1d at97.

Dr. Carpenter reported in his December 20035 decla-
ration that he "consulted with practicing physicians on
standards of practice and specific medical monitoring
procedures" and that he has "not hesitated to ask advice
both on specific tests and the appropriate frequency of
and risks of these tests.” Carpenter Dec. P 5. The extent
to which he consulted [*95] with others with either
more direct patient experience or experience in crafting
medical monitoring programs relating to PCB exposure
remains unclear, however. Dr. Carpenter testified in his
deposition that he did not specifically share his medical
monitoring protocol or recommendations with any of his
colleagues for review, Carpenter Dep. 1 at 109, and that
no licensed medical doctor had reviewed the specific
medical monitoring program he was proposing. Id. at
111

In designing the medical monitoring program and
estimating its cost, Dr. Carpenter testificd that he first
considered the history, routes of exposure, and mecha-
nism action of PCBs. He then determined the resulting
diseases for which risks would be elevated as a result of
PCB exposure. He determined that the literature indi-
cated that exposure to PCBs increased the risk of devel-
opment a number of diseases and conditions. Carpenter
Dec. PP 14, 15. Dr. Carpenter then determined which
diagnostic tests would be appropriate for the diseases for
which early diagnosis would be beneficial. Finally, Car-
penter balanced the risks associated with the diagnostic
procedures with their potential benefit in providing early
diagnosis, [*96] and determined whether such pro-
cedures should be eliminated or reduced. /d. PP 16, 17.
After Carpenter developed the program, he contacted
medical professionals in New York and Indiana to pro-
vide cost estimates, /d. P 18.

Although Dr. Carpenter's academic and research
experience is extensive, there is no indication that he has
sufficient experience or qualifications to design and im-
plement a medical monitoring program. He could not
legally prescribe the diagnostic tests be advocates for the
plaintiffs, Though plaintiffs emphasize that Daubert
permits this court, to some extent, to recognize Dr. Car-
penter's experience in his field in determining the reli-
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ability of his opinions, the record indicates that he has
limited experience contributing to medical monitoring
programs and no experience developing and implement-
ing one on his own, which is what he seeks to do in this
case. (Keep in mind, however, that plaintiffs do not nec-
essarily seek to implement the plan; they simply want
GM to pay them the estimated costs of such a plan.)
Plaintiffs have not shown that Dr. Carpenter's opinion is
reliable because his ability to determine reliably the di-
agnostic tests necessary and [*97] to balance the risks
of such tests with the benefits of early detection has not
been established before the court,

The court's doubts about Dr. Carpenter's methodol-
ogy in developing the program are heightened by his lack
of experience in this task. Defendant has offered a report
by Dr. Jessica Hertzstein regarding generally accepted
medical monitoring practices. n12 Dr. Hertzstein's report
states that a number of authoritative sources have studied
and developed guidelines for medical screening and dis-
ease prevention, including the U.S. Preventive Services
Task Force (USPSTF), the Canadian Task Force on the
Periodic Health Examination, the Amencan Cancer So-
ciety, the American College of Physicians, and the
American Medical Association, Hertzstein Rep. II at 6.

012 Dr, Hertzstein is a board certified physi-
cian and President of Environmental Health Re-
sources, P.C., a consulting company that devel-
ops environmental and medical programs. Dr.
Hertzstein served on the ATSDR expert panel
that developed the final criteria for determining
the appropriateness of a medical monitoring pro-
gram under CERCLA. Hertzstein Rep. 11 at 2.

[*98]

Dr. Carpenter testified, however, that in developing
the program he was not aware of any agency that might
recommend periodic screening and did not refer to any
guidelines or protocols of either the American Medical

Association, the Centers for Disease Control, or USPSTF.

Although he testified that he is aware of the guidelines
provided by the American Cancer Society and the
American Heart Association, Dr, Carpenter testified that
he did not refer specifically to any guidelines or recom-
mendations of any health association or organization in
developing the medical monitoring program in this case,
Carpenter Dep. [ at 105, 108, 242, 243, Plaintiffs' argu-
ment that any attack on Dr. Carpenter's refusal to refer to
such standards goes to the weight of the evidence is mis-
placed. In light of the other limitations on Dr. Carpenter's
expertise for this project, the extent to which he even
considered such sources (which plaintiffs do not dispute
establish guidelines and protocols that are relevant and
well respected in the field) is highly relevant to whether
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Dr. Carpenter used a method in developing the medical
monitoring program that comports with generally ac-
cepted practices. This concern, [*99] combined with
Dr. Camenter's lack of experience both in developing
and implementing medical monitoring programs, and in
providing clinical treatment to patients, renders his opin-
ion not sufficiently reliable to satisfy the demands of
Daubert and Rule 702 for the purposes of this case.

Without Dr. Carpenter's inadmissible testimony,
plaintiffs have no admissible evidence that could allow
them to satisfy the elements for a medical monitoring
program pursuant to Pacli and its progeny. Regardless of
the precise formulation that Indiana might adopt for the
elements of a medical monitoring claim, plaintiffs bear
the burden of proving that certain beneficial diagnostic
testing is reasonably necessary as a result of exposure to
toxins caused by the defendant. Because plaintiffs have
failed to demonstrate the reasonable necessity of the
medical monitoring program for which they seek costs as
a damage relating to their nuisance claims, GM is enti-
tled to summary judgment on plaintiffs' request for
medical monitoring damages.

HI. Unjust Enrichment

Count IV of plaintiffs' complaint asserts a claim
against GM for unjust enrichment. Plaintiffs acknowl-
edge that they have not undertaken [*100] the clean-up
effort they claim to seek, have not expended money or
provided services toward the effort, and have not other-
wise provided anything for GM’s benefit. Nor do they
claim to have incurred costs for any medical or soil test-
ing performed. Pl Br. at 2. Plaintiffs’ theory on this
claim is that GM, by disposing of PCBs onto plaintiffs'
land, was spared the expense of properly disposing of
such substances, and that cquity demands that GM pay
plamntiffs' projected remediation costs. This argument
fails for several reasons.

First, plaintiffs have failed even to allege facts nec-
essary to demonstrate the elements of an unjust enrich-
ment claim in Indiana. [HN19] Unjust enrichment, also
referred to as quantum meruit or quasi-contract, requires
a party who has been unjustly enriched at another's ex-
pense to make restitution to the aggrieved party. Bayh v.
Sonnenburg, 573 N.E.2d 398, 408 (Ind. 1991), citing
Restatement of Restitution § 1 (1937). "To prevail on a
claim of unjust enrichment, a plaintiff must establish that
a measurable benefit has been conferred on the defendant
under such circumstances that the defendant's retention
of the [*101] benefit without payment would be un-
just.” The court in Sonnenburg went on to explain that
one who labors without expectation of payment cannot
recover in a quasi-contract action. Id. at 408. In Sonnen-
burg, the Indiana Supreme Court held that the plaintiffs'
claims for compensation on an unjust enrichment theory
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relating to work performed during periods of commit-
ment in state mental hospitals could not stand. Because
the plaintiffs could show no expectation of payment in
their performance, the court reasoned, no unjust enrich-
ment could be established. /4.

To recover under a quasi-contract theory, the plain-
tiff must generally show that he rendered a benefit to the
defendant at the defendant's express or implied request
and that the benefit was not a gift, meaning that the
plaintiff contemplated some return of consideration from
the defendant or that the defendant could not have be-
lieved that the plaintiff did not expect some payment,
Biggerstaff v. Vanderburgh Humane Society, Inc., 453
N.E.2d 363, 364 (Ind. App. 1983), cited by Sonnenburg,

573 N.E.2d at 409; see also Knowles & Associates LLC v.

Cook, 784 N.E.2d 1063, 1066 (Ind. App. 2003) {*102]
(generally, a plaintiff must show that the benefit at issue
was rendered to the defendant at his express or implied
request). Plaintiffs argue that they need not demonstrate
that the benefit was conferred on the defendant at its ex-
press or implied request, but that they need only show
that the defendant received a benefit unjustly or wrong-
fully. See PI. Br. at 6-7.

In support of this argument, plaintiffs point to three
Indiana cases. In Paul v. 1.S.1. Services, Inc., 726 N.E.2d
318, 322 (Ind. App. 2000), the Indiana Court of Appeals
upheld a trial court's grant of a preliminary injunction on
an unjust enrichment claim relating to the defendant's
benefit from funds her husband had embezzled from the
plaintiff. The trial court did not err, the court explained,
by finding a reasonable likelihood of success where the
evidence showed that money allegedly embezzled from
plaintiff was placed into an account in which the defen-
dant had an interest, and which had been used to confer a
benefit on the defendant. /4.

Following Paul, in Dominiack Mechanical, Inc. v.
Dunbar, 757 N.E 2d 186, 190-91 (Ind. App. 2001), the
majority reversed a trial court dismissal [*103] of a
plaintiff's unjust enrichment claim against the guests of
an expensive party hosted by an employee of the plaintiff
that was financed by funds the employee had embezzled
from the plaintiff. Even where the plaintiff had not al-
leged that the defendants were complicit in the em-
ployee's embezzlement, as in Pau/, the court found the
plaintiff had nonetheless shown a legally sufticient claim
for unjust enrichment. The court was careful to note,
however, that it had not been determined conclusively
whether the defendants knew or did not know the source
of the party's funding was illegal. Id. ar 191 n.5.

Additionally, in King v. Terry, 805 N.E.2d 397 (Ind.
App. 2004), the Indiana Court of Appeals upheld the
grant of defendant's motion to dismiss plaintiffs claim
for unjust enrichment. The plaintiff in Terry had failed to
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record a deed on a home he had purchased, and a mistake
by the local treasurer resulted in the purchase of the
property by the defendant at a tax sale. Plaintiff sued
defendant seeking rent and profit from the property that
he alleged were "wrongfully” or "unjustly" received by
the defendant. Before finding that the claim was [*104]
time-barred, the court explained that plaintiff's assertions
established an action in quantum meruit that would oth-
erwise have been sufficient to survive a motion to dis-
miss. Id. at 400.

The court doubts that these cases, which must be
considered in the context of their procedural postures, do
away with the requirement that a defendant expressly or
impliedly request the plaintiffs services. Pawl, which
addressed the claim on a motion for preliminary injunc-
tion, must be considered in context. The court considered
not only the likelihood of the merits of the unjust en-
richment claim but also the restoration of the status quo
and the potential risk of harm to the parties in a case
where plaintiff sought to prevent the defendant from
disposing of allegedly embezzled funds. In Terry, the
court considered only whether the claim stated a cause of
action and found that it did where the plaintiff asserted
that the defendant had acted wrongfully and unjustly.
Dominiak also addressed a claim on a motion to dismiss.
The majority was careful to point out that it had not been
determined that the defendants did not knowingly accept
the benefit of the embezzled funds. [*105] These
cases do not show that Indiana law has dispensed with
the well-established requirement that plaintiff show that
the defendant at least impliedly requested the benefit
conferred by the plaintiff, especially in light of the line of
cases emphasizing the importance of such a showing on
an unjust enrichment claim. See, e.g., Lakes and Rivers
Transfer v. Rudolph Robinson Steel Co., 691 N.E.2d
1294, 1297 (Ind. App. 1998); Timothy F. Kelly and Asso-
ciates v. [llinots Farmers Insurance Co., 640 N.E.2d 82
85-86 (Ind. App. 1994); Dedelow v. Rudd Equipment
Corp., 469 N.E.2d 1206, 1209 (Ind. App. 1984); Mil-
waukee Guardian Ins. Inc. v. Reichhart, 479 N.E.2d
1340, 1343 (Ind. App. 1985), Kody Engineering Co. v.
Fox & Fox Insurance Agency, Inc., 158 Ind. App. 498,
303 N.E.2d 307, 310-11 (Ind. App. 1973).

Plaintiffs have not come forward with evidence to
support their unjust enrichment claims in opposing GM's
motion for summary judgment. Plaintiffs have not shown
that GM expressly or impliedly requested the benefit of
avoiding proper PCB removal costs. Plaintiffs also have
not shown that they offered such a benefit with any ex-
pectation [*106] of compensation. Just the opposite,
plaintiffs assert that they had no knowledge of GM's ac-
tions. This evidence fails to demonstrate a claim for un-
just enrichment, as in Sonnenburg, where the court
clearly held that conferring a benefit without expectation
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of a payment or other consideration falls short of demon-
strating such a claim. See 573 NE.2d ar 408. Accord-
ingly, plaintiffs' effort to recycle their tort claims into a
claim for unjust enrichment must fail.

Second, plaintiffs have offered no evidence or ar-
gument that could support a proper remedy for their un-
just enrichment claims. Plaintiffs' argument is that, be-
cause GM benefitted from its use of plaintiffs' property
to dispose improperly of PCBs, "a proper measure of
damages for GM's unjust enrichment includes the dis-
posal cost of the contaminated soil remaining on Plain-
tiffs' land (which may be determined by multiplying the
disposal cost per unit by the number of contaminated
units on each parcel).” Pl. Br. at 10. Plaintiffs assert that
the Dovantzis report, which estimates the cost of plain-
tiffs' remediation, supplies such a figure.

[HN20] The proper measure of damages for unjust
enrichment is restitution. Sonnenburg, 573 N.E.2d at 408
[*107] (one who is unjustly enriched must make resti-
tution); Knowles, 784 N.E.2d at 1066 (plaintiff may pre-
vail in quasi-contract action where defendant was given a
benefit at his implied request "under circumstances in
which a court of equity invokes the remedy of restitution
in order to avoid unjust enrichment"); Kovarch Mobile
Equipment Corp. v. Warren Township, 831 F. Supp. 665,
671 (5.D. Ind. 1993). Restitution requires the disgorge-
ment of the benefit received by the defendant. Confold
Pacific, Inc. v. Polaris Industries, Inc 433 F.3d 952,
957-58 (7th Cir. 2006) (unjust enrichment and its syno-
nym, restitution, includes either the return of a defen-
dant's benefit received from commission of a tort or
payment of the value of a benefit received by defendant);
Rollings v. Smith, 716 N.E.2d 502, 507 (Ind. App. 1999)
(restitution, an award made to remedy defendant's unjust
enrichment, "measures the remedy by the defendant's
gain and seeks to force disgorgement of the gain”).
Plaintiffs have not shown any evidence of the benefit to
GM, i.e., the cost saved in disposal of the PCBs over the
years of contamination. Plaintiffs' [*108] assertion
that the remediation costs would be an appropriate
measure of damages is unsupported by any Indiana law.

Finally, plaintiffs' unjust enrichment claim cannot
stand because there exists a remedy at law for the alleged
harm on which this claim is based. [HN21] It is well set-
tied that a plaintiff may not pursue an action in quantum
meruit, a remnant of chancery procedure, where the
plaintiff has an adequate remedy at law, King, 805
N.E.2d at 400; Town of New Ross v. Ferretti, 815 N.E.2d
162, 168 (Ind. App. 2004); Mayflower Transit, Inc. v.
Davenport, 714 NE2d 794, 800 (Ind. App. 1 999)
("Where there is an adequate remedy at law, equity will
not assume jurisdiction."); 7ri-Professional Realty, Inc. v.
Hillenburg, 669 N.E.2d 1064, 1070 (Ind. App. 1996)
(same); Comcount, Inc. v. Coconut Code, Inc., 2002 U.S.

Page 28

Dist. LEXIS 11059, 2002 WL 1349913, *3-4 (S.D. Ind.
2002) (dismissing promissory estoppel claim where it
was “at least in part, a restatement of [plaintiffs] breach
of contract claim”). Here, plaintiffs seek the same rem-
edy in equity that they seek at law: compensation for the
remediation they claim is due. Because of [*109] the
overlapping nature of these claims, their claim for unjust
enrichment cannot survive.

IV. Post-Remediation Stigma

Plaintiffs have also alleged a claim against General
Motors for what plaintiffs describe as the reduction in the
fair market value of their land due to stigma of the PCB
contamination even after completion of the entire reme-
diation process. In support of this claim, plaintiffs offer
testimony from Nick Tillema, a licensed real estate ap-
praiser, as to the expected percentage of reduction in the
fair market value of their property after the completion of
GM's remediation of the land. Additionally, with respect
to the "certain plaintiffs” whose land will not be remedi-
ated by GM as part of the present remediation plan, Mr.
Tillema intends to testify as to the percentage of reduc-
tion in the value of their land due to stigma afier the
remediation on neighboring land has been completed.
GM has filed a motion to exclude Mr. Tillema's testi-
mony, arguing that his opinion fails to meet the standards
of reliability required by Rule 702 of the Federal Rules
of Evidence. GM has also filed a motion for sumrary
Judgment on plaintiffs' stigma [*110] claims.

At this stage in the remediation process, it would be
improper for the court to allow this claim to go forward.
At some future time, plaintiffs might be entitled to dam-
ages relating to post-remediation stigma, but on this re-
cord, such damages would have to be based on specula-
tion before the remediation has been completed.

The Indiana Court of Appeals has recognized a right
to recover damages for a loss in the fair market value of
a plaintiffs land due to post-remediation stigma. In
Terra-Products, Inc. v. Kraft General Foods, Inc., 653
N.E.2d 89 (Ind. App. 1995), another PCB contamination
case, the Indiana Court of Appeals recognized that a
plaintiff could recover damages for a loss in the fair
market value of its property due to stigma even where
defendant had fully remediated the property. This
somewhat unusual recovery for both restoration and
diminution in value, the court explained, would be war-
ranted where the plaintiff could demonstrate that an im-
perfect market rendered its property less valuable despite
complete restoration. Id. ar 93, citing In re Paoli Rail-
road Yard Litigation, 35 F.3d 717, 797-98 (3d Cir. 1994).
[*111] Applying the principle that damages should be
applied flexibly in an effort to compensate plaintiffs fully
for their losses, the court reasoned, both measures of
damages were appropriate. The court applied the three
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elements for a stigma damages claim provided by the
Third Circuit in Paoli:

(1) defendants have caused some (tempo-
rary) physical damage to plaintiffs' prop-
erty;

{2) plaimiffs demonstrate that repair of
this damage will not restore the value of
the property to its prior level; and

(3) plaintiffs show that there is some on-
going risk to their land.

Terra Products, 653 NE2d at 93, citing 35 F.3d at
797-98. n13

nl13 The basic premise of a "stigma" claim is
analogous to the principle that a tortfeasor may
be liable for both repairs to a damaged chattel and
any residual reduction in value resulting from the
fact of its damage and repair. See Allgood v. Me-
ridian Security Insurance Co., 836 N.E.2d 243,
245-46 (Ind. 2005) (under common law tort doc-
trine, a plaintiff whose vehicle has been damaged
in an accident may recover from the tortfeasor
costs of repair and, if such cost does not make the
plaintiff whole, the diminution in value as well),
citing Restatement (Second) of Torts § 928 (1977),
and Wiese-GMC, Inc. v. Wells, 626 N.E.2d 593,
598 (Ind. App. 1993).

[*112)

The Terra Products court nevertheless affirmed the
rial court’s grant of summary judgment in favor of the
defendant on plaintiff's stigma claims. The plaintiff had
not offered evidence sufficient to meet the demands of
the prima facie case, even at the summary judgment
stage. 653 N.E 2d at 94. Because the plaintiff had sold
the property while it was still in the process of being
remediated, and because it presented no other reliable
evidence on value prior to contamination, the plaintiff in
Terra-Products could not demonstrate any actual dimi-
nution in value. Jd. Plaintiffs' claims here run into a sec-
ond obstacle. The damages they claim would be the dif-
ference in value between remediated property and other-
wise identical property that had never been through the
process of pollution and remediation. The idea that the
real estate market might value such properties differently
is not startling; it is consistent with the approach to
damages for injury to chattels. Sce Aligood v. Meridian
Security Insurance Co., 836 N.E.2d 243, 245-46 (Ind.
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2005). But a damage award would need to be based on
something more than guesswork. At this point, there is
[*113] no direct evidence about the post- remediation
values of plaintiffs' properties because the remediation is
not complete. In the absence of such evidence, Mr. Til-
lema tried to support his opinion with reports from other
sites around the country. The problem is that he did not
support fus opinion with reports on reduction in fair
market value in any other areas contaminated by PCB or
any other pollutant after remediation had actually oc-
curred. See Hearing Tr. 84-85. Accordingly, assuming it
is possible to draw reliable comparisons between markets,
which plaintiffs have not yet shown in this context, the
basic foundation of comparative data is missing.

Also, Mr. Tillema has sought to estimate the reduc-
tion in fair market value after completion of the remedia-
tion. Mr. Tillema's own report and the findings of his
sources indicate that reduction in fair market value can
be greatly influenced by the stage of remediation. See
Tillema Rep. II (Docket No. 323-1) at 3-4; see also
Thomas Jackson, The Analysis of Environmental Case
Studies, Appraisal Journal, Jan. 2002, at 91. Again, the
data needed to avoid sheer guesswork simply are not

_available, or at least have not been presented and [*114]

considered.

Questions of the reliability and relevance of Mr.
Tillema's opinion aside, the circumstances of the case at
this stage render the plaintiffs’ claims too premature to
consider, though claims for post-remediation stigma
damages may become ripe at a later stage. Plaintiffs have
offered admissible evidence of the pre-contamination
value of their properties. n14 On this record, however, it
is not possible to provide even a reasonable estimate of
any post-remediation stigma, at least at this time. GM's
argument in its brief that Mr. Tillema's opinions are nec-
essarily speculative and defendant's comments at oral
argument acknowledge that, to the extent these claims
might have any merit, they would need to be advanced at
a later date. See Def. Br. at 32-34; Hearing Tr. 79-80.
This kind of uncertainty was not at issue in
Terra-Products, where the remediation was already
complete. In this case, even today there can be no guar-
antee as to when GM will complete the current remedia-
tion project. Accordingly, proper damages relating to
post-remediation stigma may differ substantially based
on the date of completion (or expected completion) and
the extent of the remediation to be undertaken. [*115]
While the court does not mean to indicate that a
post-remediation stigma claim can be sought only after
the last grain of soil has been removed, the present cir-
cumstances of this case make clear that any estimate of
post-remediation value of the plaintiffs' land would be
speculative and premature.
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nl4 [HN22] Under Indiana law, a property
owner may testify as to his opinion of the value

of his own property. In re Coyle, 671 N.E.2d 938,

945 (Ind. App. 1996); Jordan v. Talaga, 532
NE2d 1174, 1188 (Ind. App. 1989). Plaintiffs
have offered their own estimates of the value of
their land before the contamination (or, more ac-
curately, before discovery of contamination).

The same is true, even if perhaps to a lesser extent,
with respect to those plaintiffs whose properties are not
currently being remediated by GM as part of the volun-
tary agreement. These persons, described in the briefs as
"certain plaintiffs," face the same uncertainty with re-
spect to the post-remediation value of their properties.
[*116] The value of the remediated plaintiffs' land may
have a substantial effect on the post-remediation fair
market value of the "certain plaintiffs” land. Accordingly,
because the evidence essential to the elements of a
post-remediation stigma claim for damages cannot be
determined at this time, the issue also is not ripe for
resolution. The court dismisses all plaintiffs' stigma
claims for lack of a ripe, justiciable claim, without preju-
dice to refiling.

V. Summary Judgment as to "Certain Plaintiffs”

GM filed a separate motion for summary judgment
{Docket No. 307) as to all claims of the “certain plain-
tffs," those whose properties lie outside the designated
floodplain and will not be remediated as part of the cur-
rent GM effort. n15 For reasons the court has already
addressed, these plaintiffs do not have viable claims for
medical monitoring damages or, at least at this time, for
lost property value resulting from any stigma associated
with the GM plant and PCB contamination, All of these
plaintiffs' properties have been tested for the presence of
PCBs. The undisputed facts show that all of these prop-
erties have low levels of PCBs in the soil, below the 1.8
ppm clean-up standard [*117] adopted by the EPA and
IDEM in their agreement with GM. Giving plaintiffs the
benefit of conflicts in the evidence, the court assumes for
purposes of summary judgment that plaintiffs will be
able to show that these plaintiffs' properties contain
PCBs at levels above a relevant "background" level, us-
ing data reported by Dr. Molholt and Dr. Dovantzis. The
court also assumes that a reasonable jury could conclude
that PCBs above background levels more likely than not
came from GM's Bedford plant.

nlS These plaintiffs are adults Darren All-
good, Trace Barlow, Benjamin and Brenda
Chambers, James and Heidi Dalton, Robert and
Rose Fidler, Marjorie Martin, James and Patricia
Mass, Dennis and Rehna Neal, Michael and
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Susan Taylor, and Lana Walker, and the minors
designated in the record as C.A,, 1.B., F.B,, EB,,
N.D,and RS.T.

Plaintiffs contend that regardless of whether the low
PCB levels pose a meaningful risk to health or the use of
their property, they are entitled to the costs of a clean-up
of their property to [*118] background levels, so that
PCB 126 is present at no more than 4 parts per trillion (4
nanograms/kilogram) in the soil. Plaintiffs estimate this
clean-up would cost $ 78 million, which is approxi-
mately 20 times the total fair market value of all plain-
tiffs' properties. As explained above in Part I-E, plaintiffs
are not entitled to these remediation damages, and GM is
entitled to summary judgment on those claims for dam-
ages.

Conclusion.

For the foregoing reasons, defendant's motion to ex-
clude Dr. Molholt and Dr. Dovantzis and for summary
Jjudgment as to plaintiffs' remediation claims (Docket No.
300) is hereby granted with respect to Dr. Molholt's tes-

spect to Dr, Dovantzis's testimony, and defendant's mo-
tion for partial summary judgment on plaintiffs' remedia-
tion claims s granted as to all claims except claims for
treatment and monitoring of wells. Defendant's motion to
exclude expert testimony regarding medical monitoring
claims and to strike the claim for medical monitoring
damages (Docket No. 311) is hereby granted with respect
to expert testimony by Dr. Carpenter and the claim for
medical monitoring damages. Defendant's motion [*119]
for summary judgment as to plaintiffs' unjust enrichment
claims (Docket No. 304) is also granted. Defendant's
motion to exclude expert testimony of Nick Tillema re-
lating to plaintiffs' stigma damages and for summary
Judgment as to plaintiffs' stigma claims (Docket No. 310)
is denied, but for the reasons stated above, plaintiffs'
stigma claims are premature and are dismissed without
prejudice. Defendant's motion for summary judgment as
to "certain plaintiffs" (Docket No. 307) is granted with
respect to claims for remediation, medical monitoring,
and stigma damages, but denied to the extent these plain-
tiffs might seek other types of damages. All remaining
mations (including Docket No. 306 and Docket No. 429)
are hereby denied as moot. A status conference will be
set by separate order,

So ordered.

Date: September 18, 2006
DAVID F. HAMILTON, JUDGE
United States District Court

Southemn District of Indiana
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CASE SUMMARY:

PROCEDURAL POSTURE: Defendant oil company
filed a motion for summary judgment under Fed. R. Civ.
P. 56 m plaintiff complainant's action for injunctive re-
lief and damages for alleged injuries from the oil com-
pany's refinery operation.

OVERVIEW: The complainant filed an action against
the oil company, alleging that he suffered injuries from
the o1l company’s operation of its oil refinery. The com-
plamant sought injunctive relief and monetary damages
for his alleged injuries. The oil company filed a motion
for summary judgment under Fed. R. Civ. P. 56. The
court granted the motion, ruling that the complainant
failed to demonstrate the existence of a disputed fact
concerning any of his causes of action. The court held
that the complainant's belief that he had been poisoned
by the oil company’s dumping of selenium was insuffi-
cient to prove that he was physically injured. The com-
plainant failed to prove as a matter of law that his busi-
ness had been harmed by the selenium. The court con-
cluded that the complainant's testimony was insufficient
to support a finding of severe and extreme emotional
distress and trespass to water.

OUTCOME: The oil company's motion for summary
judgment was granted in its entirety by the court.

LexisNexis(R) Headnotes

Civil Procedure > Summary Judgment > Opposition >
General Overview

Civil Procedure > Summary Judgment > Standards >
Genuine Disputes

Civil Procedure > Summary Judgment > Standards >
Materiality

[HN1] To withstand a motion for summary judgment, the
opposing party must set forth specific facts showing that
there is a genuine issue of material fact in dispute. Fed.
R Civ. P. 56(e).

Civil Procedure > Summary Judgment > Standards >
General Overview

[HN2] A dispute about a material fact is genuine if the
evidence is such that a reasonable jury could return a
verdict for the nonmoving party. In the absence of such
facts, the moving party is entitled to a judgment as a mat-
ter of law.

Civil Procedure > Summary Judgment > Standards >
Genuine Disputes

Civil Procedure > Summary Judgment > Standards >
Materiality

Civil Procedure > Summary Judgment > Supporting
Materials > General Overview

[HN3] Fed. R. Civ. P. 56(e) provides that when a motion
for summary judgment is made and supported as pro-
vided in this rule, an adverse party may not rest upon the
mere allegations or denials of the adverse party's plead-
ing, but the adverse party's response, by affidavits or

Exhibit 3
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otherwise as provided in this rule, must set forth specific
facts that would be admissible as evidence showing that
there is a genuine issue for trial,

Evidence > Testimony > Experts > Admissibility

{HN4] The two part test for the admissibility of expert
testimony is: First, the trial court must determine whether
the expert's proposed testimony reflects scientific knowl-
edge derived by scientific method. Second, the court
must verify that the testimony logically advances a mate-
rial aspect of the proposing party's case.

Evidence > Hearsay > Exemptions > Prior Statements
by Winesses > General Overview

[HNS5] Plaintiff's testimony concerning the statements of
third parties is inadmissible hearsay. Fed. R. Evid. 801
and 802. '

Torts > Damages > Compensatory Damages > Pain &
Suffering > Emotional & Mental Distress > General
Overview

Torts > Intentional Torts > Intentional Infliction of
Emotional Distress > General Overview

[HN6] In California, compensable mental distress may
be found where a reasonable man, normally constituted,
would be unable to adequately cope with the mental
stress engendered by the circumstances of the case.

Torts > Business Torts > Commercial Interference >
Prospective Advantage > Elements

Torts > Negligence > General Overview

fHN7] To recover under a theory of negligence or inten-
tional interference with prospective economic advantage,
a plaintiff must prove injury.

Real Property Law > Torts > Nuisance > Elements
[HN8] To demonstrate a nuisance, plaintiff must show a
substantial and unreasonable invasion of one's interest in
the free use and enjoyment of one's property.

Civil Procedure > Pleading & Practice > Pleadings >
Amended Pleadings > Leave of Counrt

Civil Procedure > Pretrial Judgments > Judgment on
the Pleadings

Real Property Law > Torts > Trespass to Real Property
[HN9] To prevail on his trespass cause of action, plain-
tiff must show substantial interference with the use and
enjoyment of the water and subterranean land.

COUNSEL: [*1] For SCHUYLER VAN SCOQY, Plain-
tff: Charles G. Kinney, Oakland, CA.

For SHELL OIL CO, defendant: John F. Barg, Landels
Ripley & Diamond, San Francisco, CA.

JUDGES: FERN M. SMITH, United States District
Judge

OPINION BY: FERN M. SMITH

OPINION:

ORDER GRANTING DEFENDANTS MOTION
FOR SUMMARY JUDGMENT

Issue

Defendant's motion for summary judgment requires
the Court to determine whether there is a genuine issue
of material fact concerning plaintiff's allegations of neg-
ligence, nuisance/encroachment, trespass, and intentional
interference with business opportunities. The Court holds
that plaintiff has failed to demonstrate the existence of a
disputed fact concerning any of his causes of action. De-
fendant's motion for summary judgment is therefore
granted in its entirety, nl

nl Plaintiff's second amended complaint also
includes a cause of action for "chemical battery."
The Court dismissed this cause of action at the
pretrial conference, held June 6, 1995. Plaintiff
had no objection.

Introduction

Plaintiff commenced this action in October 1993, al-
leging physical, emotional, and economic injuries result-
ing from defendant's operation of an oil refinery adjacent
to the [*2] Martinez harbor. Plaintiff seeks injunctive
relief and monetary damages for his alleged injuries. In
September 1994, defendant moved for judgment on the
pleadings and for summary judgment, pursuant to Fed.
R. Civ. P. 12(c) and 56. After the Court ruled on defen-
dant's motion, plaintiff filed a second amended com-
plaint. Defendant now moves for summary judgment
pursuant to Fed. R. Civ. P. 56.

Background

Plaintiff is a commercial fisherman who rents a har-
bor berth in Martinez, California. Until he sold his boat
in May 1994, plaintiff also operated a party-boat fishing
business out of the Mariinez harbor.

Defendant collects, stores, and refines crude oil and
petroleum products at its Martinez refinery. In the nor-
mal course of its operations, defendant discharges treated
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wastewater containing selenium and selenium deposits
into the Martinez harbor. The selenium discharges are
regulated by the Regional Water Quality Control Board,
which issues a permit under the National Pollutant and
Discharge Elimination System ("NPDES"). The NPDES
permit allows defendant to dump certain levels of sele-
nium into the bay.

Plaintiff asserts that he has suffered physical and
emotional injuries [*3] as a result of ingesting fish that
contained selenium. In addition, plaintiff claims eco-
nomic injuries to his party-boat fishing business stem-
ming from defendant's discharge of selenium into the
harbor.

Plaintiff filed a separate lawsuit against defendant in
April 1989 alleging injuries, including business losses,
stemming from an accidental oil spill in 1988. A jury
awarded plaintiff $ 115,000 in economic compensation
for his business losses.

Discussion

i. The Summary Judgment Standard

(HN1] To withstand a motion for summary judg-
ment, the opposing party must set forth specific facts
showing that there is a genuine issue of material fact in
dispute. Fed. R. Civ. P. 56(e). [HN2] A dispute about a
material fact is genuine "if the evidence is such that a
reasonable jury could return a verdict for the nonmoving
party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248, 91 L. Ed. 2d 202, 106 S. Ct. 2505 (1986). In the
absence of such facts, "the moving party is entitled to a
judgment as a matter of law." Celotex Corp. v. Catrett,
477 U.S. 317, 323, 91 L. Ed. 2d 265, 106 S. Ct. 2548
(1986).

In opposing summary judgment, plaintiff is not enti-
tled to rely on the allegations [*4] of his complaint. See
Fed. R. Civ. P. 56(e). Furthermore, "a party cannot
manufacture a genuine issue of material fact merely by
making assertions in its legal memoranda." 5.4. Empresa
de Viacao Aerea Rio Grandense (Varig Airlines) v. Wal-
ter Kidde & Co., 690 F.2d 1235, 1238 (9th Cir. 1982).
[HN3] Rule 56 provides that "when a motion for sum-
mary judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere allega-
tions or denials of the adverse party's pleading, but the
adverse party's response, by affidavits or otherwise as
provided in this rule, must set forth specific facts [that
would be admissible as evidence] showing that there is a
genuine issue for trial . . . ." Fed. R. Civ. P. 56(e).

The Court does not make credibility determinations
with respect to the evidence offered and is required to
draw all inferences in a light most favorable to the non-
moving party. T.W. Elec. Serv., Inc. v. Pacific Elec. Con-

tractors Ass'n, 809 F.2d 626, 630-31 (9th Cir. 1987)
citing ( Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 106 S. Ct.
1348 (1986)). Summary judgment is not appropriate
"where contradictory [*5] inferences may reasonably be
drawn from undisputed evidentiary facts . . . "
Hollingsworth Solderless Terminal Co. v. Turley, 622
F.2d 1324, 1335 (9th Cir. 1980).

II. Analysis

A. Plaintiff Presents No Competent Evidence Of
Injury

L. Physical Injury

Plaintiff claims that he has been physically injured
by eating sturgeon contaminated with selenium from
defendant's refinery wastewater, Plaintiff and his medical
expert candidly admit, however, that plaintiff has no
symptoms of selenium poisoning. Plaintiff's deposition
testimony produced the following exchange:

Q: Assuming that everything you've said
is true, that selenium is a toxic, it's been
dumped into the Bay, that it exceeds wa-
ter quality permits, it is toxic in fish, that
you have eaten fish with enough selenium
that public health has to be notified, what
1s the basis for your claim that you have
been physically harmed by the ingestion
of fish containing selenium?

A: That the accumulation in my body be-
cause of these fish that I eat has an effect
on me.

Q: And what is that effect?
A: I don't know.

Q: Have you discussed your ingestion of
selenium containing fish [*6] with any
medical practitioner?

A: No.

Q: Has any medical practitioner ever told
you that you have a health problem that
could be related to selenium in that medi-
cal practitioner's opinion?

A: Just let me qualify, in other words,
when I go in for a physical has somebody
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said you have something there that looks
like it's selenium related? Is that what -

Q: Yes.
A: No.

Q: Has any medical practitioner told you
that you have physical symptoms of poi-
soning?

A: No.

Q: In your own words, how would you
describe  your current health? Physical
health?

A: Good.

Deposition of Schuyler Van Scoy ("Van Scoy Depo."),
May 25, 1994, and June 15, 1994, attached as Exh. A to
Declaration of R. Christopher Locke ("Locke Decl."), at
153:9-154:19. The testimony of plaintiff's medical ex-
pert, Dr. Selina Bendix, Ph.D., n2 is similarly unhelpful
to plaintiff's case. At her deposition, Dr. Bendix an-
swered the following questions:

Q: Is it your opinion that Mr. Van Scoy is
currently suffering from selenium poison-
ing?

A: So far as | understand, Mr. Van Scoy is
not aware of any symptoms which can be
attributed to selenium poisoning. He -- |
have [*7] not had access to medical re-
cords. And there has not been a neuro-
logical examination. Therefore, I think it
is possible that there are symptoms which
Mr. Van Scoy is not aware of. This is not
uncommon in cases of the initial stages of
toxic effects of the nervous system.

And -- but, in view of the fact that |
have no evidence, all I can say is that I
don't — there's no obvious symptoms.
There may be non-obvious symptoms, but
there's no way of knowing with the avail-
able data.

Q: Okay. So, as you sit here today, you
are not able to express the opinion that
Mr. Van Scoy suffers from selenium poi-
soning to a degree of medical or toxico-
logical probability?

A: That is correct.

Deposition of Selina Bendix, Ph.D. ("Bendix Depo."),
April 25, 1995, attached as Exh. C to Locke Decl,, at
11:3-21. 03

n2 Plaintiff offers no foundation for the ad-
mission of Dr. Bendix's testimony. From plain-
tiff's submissions, the Court is unable to ascertain
even the field in which Dr. Bendix received her
doctorate, much less whether she is qualified to
opine on plaintiff's asserted selenium poisoning.

[*8]

03 In Daubert v. Merrell Dow Pharmaceuti-
cals, Inc., 43 F.3d 1311, 1315 (9th Cir. 1995), the
Ninth Circuit established [HN4] a two part test
for the admissibility of expert testimony. First,
the trial court must determine whether the ex-
pert's proposed testimony reflects scientific
knowledge derived by scientific method. Second,
the court must verify that the testimony "logically
advances a material aspect of the proposing
party's case." Because Dr. Bendix is unable to
state to a degree of medical or toxicological
probability that plaintiff has been injured by in-
gesting selenium, her testimony would not assist
the trier of fact in reaching any conclusion. Al-
though the Court need not reach the question, her
testimony would be inadmissible under Daubert.

In addition to having no current symptoms of sele-
nium poisoning, plaintiff apparently has no evidence
suggesting that he has an elevated level of selenium in
his body. As far as the Court can discern, plaintiff has
not had any medical tests in conjunction with this litiga-
tion except a blood test. In the December 1994 blood
test, the level of [*9] selenium in plaintiffs blood was
normal, Id. 12:12-13:9.

To explain the lack of any physical symptoms of se-
lenium poisoning, plaintiff argues that the protein he has
ingested along with the selenium has "masked" the sele-
nium's effects. In support of this argument, plaintiff of-
fers the following statement of Dr. Bendix during her
deposition:

I bave a sense from the literature that
there is a relationship between protein in-
take and the appearance of symptoms
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from high selenium intake. And I'm com-
mg to think that the reason that Mr. Van
Scoy has not shown obvious symptoms of
selenium poisoning full blown is because
of his high protein intake. And it is not at
this time clear to me whether the effect of
protein is that the selenium in high-
protein foods is less bioavailable, or
whether the high protein level is protec-
tive.

Id. 14:12-20. Dr. Bendix' "sense", unsupported by any
documentation or data whatsoever, is inadequate to es-
tablish "protein-masking” as a credible theory of injury.
Moreover, plaintiff provides no evidence that any person
has ever suffered physical injuries stemming from the
ingestion of fish contaminated with selenium.

In essence, plaintiff [*10] offers the Court nothing
but his subjective belief that he has been poisoned by
ingesting fish contaminated with selenium. No matter
how firmly or sincerely held, this belief is insufficient as
a matter of law to form the basis for a rational jury find-
ing that plaintiff has been physically injured by eating
contaminated sturgeon.

2. Economic Injury

Plaintiff's party-boat fishing business declined stead-
ily between the 1988 oil spill and May 1994, when plain-
tiff sold his boat. Deposition of Philip A. Meyer
("Meyer's Depo."), Defendant's Exhibit 22, April 26,
1995, attached as Exh. B to Declaration of Charles G.
Kinney. Plaintiff claims that defendant's selenium dis-
charge is at least partly responsible for this decline.

In support of his economic injury claim, plaintiff re-
lies primarily on his own deposition testimony. Plaintiff
testified that existing and potential customers will no
hire him for fishing trips, in part because they are con-
cerned about selenium contamination of fish. Van Scoy
Depo. 206:13-208:12.

Plaintiff also cites the deposition testimony of Philip
A. Meyer ("Meyer"). Meyer testified that selenium may
be implicated in the decline of plaintiffs [*11] business,
but that other factors, unknown to Meyer, may also be at
work. Meyer Depo. 29:6-30:3. Meyer further opined that
the publicity given to issues swrounding selenium is
such that people "who read newspapers and go to confer-
ences in the Bay Area knew" that . . . "there was a con-
cern, rightly or wrongly, about selenium in the bay, ... ."
Id. 30:7-18.

Plaintiff's offerings are insufficient as a matter of
law to create 2 genuine issue of material fact concerning

whether defendant's selenium discharges have harmed
plaintiff's party-boat fishing business. [HN5] Plaintiff's
testimony concerning the statements of third parties is
inadmissible hearsay. Fed. R. Evid. 80 and 802. The
Court therefore may not consider this evidence when
ruling on defendant's motion for summary judgment.
Fed. R. Civ. P. 56(e). Meyer's testimony suggests only
that selenium could possibly have contributed to plain-
6iff's economic losses; n4 as such it is inadequate to es-
tablish a material factual dispute.

n4 For this reason, Meyer's testimony is in-
admissible as unhelpful to the trier of fact.
Daubert, 43 F.3d at 1315.

(*12]

3. Emotional Injury

Plaintiff claims emotional distress damages stem-
ming from his business losses and the ingestion of stur-
geon contaminated with selenium. [HN6] In California,
compensable mental distress "may be found where a rea-
sonable man, normally constituted, would be unable to
adequately cope with the mental stress engendered by the
circumstances of the case." Molien v. Kaiser Foundation
Hospitals, 27 Cal. 3d 916, 167 Cal. Rptr. 831, 837-38,
616 P.2d 813 (1980). The Court finds plaintiff's evidence
nsufficient as a matter of law to create a genuine issue of
material fact concerning such serious emotional distress.
Plaintiff cites no medical evidence or relevant expert
testimony in support of this claim. n5 Instead, plaintiff
again relies on his own deposition testimony concerning
his anger at defendant's discharge of toxins into the San
Francisco Bay.

I have definite anger about what Shell
has done and is continuing to do as far ag
dumping the poison in the Bay, all the dif-
ferent toxics. Whatever all of them may
be. Selenium happens to be the one that
I'm most focused on.

I'm angry about that. 1 get very upset
with the thought that the same thing [*13]
is happening to me with this selenium that
happened with the oil spill.

I get upset or used to before I sold the
boat, get upset and angry when people
called and asked about whether the fish
were safe to eat. When they called and
asked how the fishing was and I couldn't -
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that I could before ~ I am very upset
about my son who really likes to fish,
about what he's going to inherit as far as
the Bay waters.

I'm particularly disturbed about the
fact that Shell Oil company was violating
permits and dumping this garbage into the
Bay at the same time this whole oil spill
thing was going on.

Van Scoy Depo. 176:2-25.

n5 Plaintiff cites the deposition testimony of
Dr. Bendix, in which she states: "So far as I un-
derstand, Mr. Van Scoy is not aware of any
symaptoms which can be attributed to selenium
poisoning. He -- I have not had access to medical
records. And there has not been a neurological
examination. Therefore, I think it is possible that
there are symptoms which Mr. Van Scoy is not
aware of. This is not uncommon in cases of the
initial stages of toxic effects of the nervous sys-
tem." Bendix Depo., 11:3-12. The Court is unable
to discern the relevance of this testimony to
plaintiff's claim of emotional distress. If anything,
Dr. Bendix's testimony undermines plaintiff's ar-
gument by suggesting that plaintiff has no notice-
able physical symptoms which could be causing
his alleged distress.

[*14]

Plaintiff's testimony is insufficient to support a find-
ing of severe and extreme emotional distress. Particularly
in the absence of any demonstrable physical or economic
injury, defendant's selenium discharges are insufficient to
cause a normally constituted person in plaintiff's position
such serious mental discomfort.

B. The Lack of Demonstrable Injury Is Fatal To
Plaintiff's Claims

1. Negligence and Intentional Interfer-
ence with Prospective Economic Ad-
vantage

[HN7] To recover under a theory of negligence or
intentional interference with prospective economic ad-
vantage, a plaintiff must prove injury. See e.g. 6 Witkin,
Summary of California Law, Tort § 1316 (9th ed. 1988)
("It is a fundamental principle that a negligent act does
not give rise to liability without damage"); Morningstar,
Inc. v. Superior Court, 23 Cal. App. 4th 676, 29 Cal.
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Rptr. 2d 547, 558 (1994) (the tort of intentional interfer-
ence with prospective economic advantage requires a
showing of "damages to the plaintiff proximately caused
by the acts of the defendant"). Because the Court finds
that plaintiff has not met his burden of demonstrating
injury, defendant’s motion for summary [*15] judgment
with respect to these causes of action is granted.

2. Nuisance/Encroachment

(HN8] To demonstrate a nuisance, plaintiff must
show "a substantial and unreasonable invasion of one's
interest in the free use and enjoyment of one's property.”
Lussier v. San Lorenzo Valley Water Dist., 206 Cal. App.
3d 92, 253 Cal. Rprr. 470, 473 (1988). The selenium
allegedly deposited on plaintiff's property cannot be seen
or smelled, or perceived by the senses in any way. More-
over, as discussed above, plaintiff has not raised any
triable issue of fact suggesting that he had been physi-
cally, emotionally, or economically injured by the sele-
nium. The Court therefore holds that even if some sele-
nium from defendant's refinery is present on plaintiffs
property, as a matter of law plaintiff is unable to show a
"substantial and unreasonable invasion" of his "interest
in the free use and enjoyment of" his property. Defen-
dant's motion for summary judgment on this cause of
action is granted,

3. Trespass

A plaintiff alleging trespass need not demonstrate
actual damage. At common law the cause of action "was
directed at the vindication of the legal right" to exclusive
possession [*16] of property. W. Page Kecton et al.,
Prosser and Keeton on the Law of Torts § 13 at 75 (5th
ed. 1984, supp. 1988). Because this right can be violated
without resulting in any apparent injury, a successful
plaintiff may be awarded nominal damages in a trespass
action. Id.

In modern times, an exception to this common law
rule has developed for overflight of aircraft. If the com-
mon law principle was strictly followed, any overflight at
all, even one that caused no appreciable interference with
the use or enjoyment of the land below, would be 2 tres-
pass. To guard against this consequence, the Restatement
of Torts has adopted the sensible position that only inva-

. sion or intrusion of air space within the immediate

reaches of land is trespass, and then only if it causes sub-
stantial interference with the land. Restatement of the
Law (Second) Torts § 159 (1965). California law is gen-
erally in accord with this rule. See Drennen v. County of
Ventura, 38 Cal. App. 3d 84, 112 Cal. Rptr. 907, 909-10
(1974).
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The Court relied on the analogy to overflight by air-
craft in ruling that plaintiff could maintain an action for
trespass to the water beneath his harbor berth and the
land beneath {*17] the water. Order Granting Defen-
dant's Motion For Judgment On The Pleadings With
Leave To Amend Within 20 Days Of This Order; Grant-
ing Defendant's Motion for Summary Judgment In Part;
Denying Defendant's Motion For Summary Judgment In
Part, October 12, 1994, at 21-22. Continuing with this
analogy, the Court now holds that [HNY] to prevail on
his trespass cause of action, plaintiff must show substan-
tial interference with the use and enjoyment of the water
and subterranean land. This limitation on recovery is
sensible because the right of exclusive possession associ-
ated with real property does not apply as strongly to the
air overhead or water below.,

As discussed above, plaintiff is unable to show in-
jury of any sort. Accordingly, plaintiff is unable to sat-
isfy one of the elements of the tort of trespass to water.
Defendant's motion for summary Judgment on this claim
1s therefore granted.

Conclusion

For the foregoing reasons, defendant’s motion for
summary judgment is granted in its entirety. The pretrial
conference and trial date are vacated; the Clerk of the
Court shall close the file.

SO ORDERED.

DATED: June 15, 1995
FERN M. SMITH
United States District Judge [*18]
JUDGMENT

For the reasons set forth in the accompanying order,
Jjudgment is entered in favor of defendant and against
plaintiff. The Clerk of the Court shall close the file.

SO ORDERED.

DATED: June 16, 1995
FERN M. SMITH
United States District Judge



