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of teview applicabe 1o Bound's Jurisdiction s aflocor

proceeds from suic of prlrdic ity osscny o farc avers
Saatrebinndd of review applicabic to Hoa d's edicistng [o

ceteise ddisre tion 1o alloc e procoeds of sl M

b Facaes and Trlites Board Acr, RS 20000 ¢,

V7w dsedn Padrdic Pdiies Bocrd Ao BS54 2010
Pogs s 07 Gas Piligien Vi o A D00 G5,
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APCO i subbic utdity in Aot whicl dedivers
natwial gis, A dlivision of ATUO Nled an applivaim
with the Alberty Energy and Utilities Bosa torappro al

L the satde ol bueildimgs and fond Jocatesd in Calgan, e
cguired by the Gay Didities Act el A According
COATCO Tl properiy i Do foier e far el
Py the pon o o atiliny servives and 1 sale would
VoL G e 1 B bo rlepatsny custonels 1COe
goesie |t e Bogrd approve the « e transaction as
vell o e propused dispositiow of 1he aalz proceds
b reline the temaining book salie ol the sold asseta 1o
ree et the lisposition costs, and fo recegnisy e e
Bedanee ot Hie profits resubtin from the s be whouhd be
poand 1o ANCO s chirehulders Phe custoniony intere
were tepresenteed by the ity ol Calgary who opponed
ATCO s [ osition witle respect 1o e dispo-ition ot gl
sarbe proveeds w shareholders.,

Derspsnbed tiat custuniers vooadd o be barai | s
the sale. the Board approsed the saly transaction o the
Prvais that customers wonld o Beeyposed 1o the 1ith
of nancind Darm as aresoltod the Sale e vould et
be examined i a luture procecdiog” Ina seeoitd e
o, the Bontd determined the allocation of bl sle
moceeds. $hie Board feld that it had the iwsdiction i
aprii va i proposed disposition i sale prowecsds subjedd
o appropriate comdiions w pradea the pichlic interest,
prorswent b the powers glanled to ander s PR e e
Viberia §oer ey amd Urilines Board Act AL UER Y
I he Bomd applivd i tenenla which recognives proit
reatize i when proceatds ol sale 2yeeed e ornzined cost
can be shired bersween custopivr s sud shireholders sl
allocated 2 portion ol the nel cain o the sale W ahe
ratepaving customers. [he Altertn o ol Appead set
eidde the Toatds decision, e sting the matte back U
the Lol o altocate the entine rennainger of the pre
ceeds fo ATCO

Hetd (Acbachhn C 3oand Binaie and $ish 13 dis
senting): T he appead is Jdismriseed and the cross appel
i abioned,

Mo Bastarache, | eBel. Deschamps and Chaaron 1
W hen the retevant factors pf the pragmidic and Lune
tionad approzch are pronerhy vonstdered the sindard of
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Nt de conttole applicable it decision de Tor
ARSI ORI YOI POy eid datiribuer iy clients
le praduin de o oveate des Picns d'un sesviee preblie

Norme de contiole applicable it diécision de Lor
camisnte d'excraer son poinofs disetrdétionnaire o ai
tribsenee le prodmit de lo vente Viberta Fnergy and
Frelivies Board Acr RS 2000, ¢l A 17 art. 1503}
Puislic § silizies Board Aet, B .S 2000 ¢ 145 it 47

Cias b rifities At B 8A 2000 cho 6 5, are. 2002).

ATCO st an service public afberisin Jde distribu
vion e zaz el une deoses filintes o demandid &
W bertn Vnergy and Lailities Board Conmission =)
Fantorisation de veradre des Bitiments et un ersiin
Wtnes i Calgary, comme Fexigenit Iy Ges thitivies Act
CeGLLA 0 VTCO aimdigue que fes hicns n'éraient pls
¢ fiidn prown Fournir uie service public ni susceptibles
Jo e e gue leur wente ne cansertit seun préjudive
ans clients Elle @ demande i % Commission dauto
viser Fopézation et Paflectation du produit de T vente
au paiement du lvateor comptable ¢l recouvieme!
der frais dalicnaion, ot de reconmaitre Je droit de ses
avtiennaites nprotit net Laville die Calgary o ddfendu
e intorats des Clighis, sopposant i ce gue L produitde
Lt sente soit attribud auy actionnaires comme le preco
nisi MO0

Cotvigncue gue kU vente ne serat pas préjudiciable
anx chients, la Connnission Yo autorisée au wetil gue
« T vente ne pisguait pas du leur infligerun préqucdive i
pancier i e pourrait faire Fobjet dun exaimen dapin 12
cadie A e procédure niicricure - Pans wne densicme
dévision elle 4 déeidd de Fatteibution du produit net de
Lt vente | e a conclu quiekle inait e powsen dantor
ot D atignation projetée en Fassortissant Je conditions
antes i (retdper Fintéret public, swivant le par 1503 de
A fin i Friergy and Ciliies Boord deric AL BA -
fHe aappligue wne formule reconnatssatil gie le prosit
réobisd orsgue le produit de T vente excide e coli
Istori que pent élre 1éparts vnire les clients et bes e
Honmitizes ol elle @ ariibud any clients o partic du
eain nettind de kvente. ba Cour dappel de TAdbertaa
annele fa décision et renvoyd Faflaine s Cammission
en lut eni vgnant dCantribuer & NTCO L totahitd du pre
duit it

ret (I duge en chet Ml achlin et les juges Rionie
et L ish vt dissidents) - Le pousvol est rejeie ot le pour
vor i dddent est aceueilh.

Les o juges  Bastarache, LeBel,  Peschumps el
Charrun - Compee fenu des Tacteurs pertineits Jde Lana
lyse pracmatigue ¢l fonctionnelle, ki nuinie de contrdle
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review applicable o the Board's decision on the 1asue of
inrisdiction is correctiess. Here, the Board Jid nai have
the qurisdiction o allocate the proceeds of the sale of
the utliny’s asset. The Court ol Appeal made no ereor
of Lt or law when 1t concluded that the Boad acted
beyond its jurisdiction by misapprehending its statu

tory and common ki authority, However, the Court of

Appeal erred when it did not go on to conclude 1 the
Board has no jurisdichon o allocae any portion of the
proceeds of sale o the property 1o ratepayers |21 34)

Vive amterpretation of the AEUBA, the  Public
Urilities Board Acr CPUBA™y and the GUA can leid 1o
only one conclusion: the Bourd does not have the pre
rogative 1o decide on the distribition of the net gain
Trom the sale of assets of autility On their prammatical
and ordinary menning, s 2602 GUAL s 15030 ALURA
and <. 37 PUBA are silent as 1o the Board's power 10
deal with sade proceeds. Section 2602) GUA cunferred
on the Board the power to approve o ansaction with
out mere. The intended meaning of the Board's power
pursuant o s, 1503) AEUBA o mmpose conditions un an
order that the Board considers necessary in the public
interest. as well as the general power ins. 37 PUBA, is
lost when the provisions are vead in isolation. ihes are.
o their own, vagoe and open-ended. It would be absusd
to allow the Board an unfettered discretion 1o attach
any condition it wishes 1o any order it makes, While
the concept ol “public tterest™ is very wide and elas
tie, the Board cannot be given 1otal discretion over ity
limitations These seemingly broad powers must be m
terpreted within the entire context of the statutes which
dre mieant to balancy the seed 1o protect consumers os
wellais the property rights retitined by owners. as rec
wgnized ina free market economy Fhe context indi
cates that the s of the Boards powers are prounded
in its main function of fixing just and reasonable 1ates
and in protecting the integrity and dependability of the
supply system. | 7] {41) [43] [16]

Anexamination ol the historical background of

public utilities regulation in Alberta generally, and the
tegishution in respect ol the powers o the Albert lincrey
and Utilities Board in particular, revenls that nowhere
is there somention of the authority for the Board to allo
cate proceeds from 2 sale or the discretion of the Bourd
tointerlere with ownership rights, Moreover, although
the Board may seenn to possess avariety of powers and
tunctions. it is manilest frona reading of the AT RA,

E2000] 1 S€ R

applicable a fadéciion de Ta Commission pottant sur
sacompetence est cetle de T déeision correete, Fa Yes
peve, i Conumission o' avan s de pousors datinbuer
le prodent de Ta vente des biens de entreprise de servi
ces pubbes [ Cour dappel n'a pas commis derrenr de
Tt ou de dicin borsywrelle o concly que T Comnussion
AL O PassE i COMPELCNCe ) S¢ MEprenimt sor bes
prouvorrs gue ui conderaient Faloi et i commion law
Cependimt. elle o eu tort de ne pas condure en oute
que i Commusston navait pas le pouverr diirilaer
aux clents quelque pantie du produit de fa vente des
biens |21 34|

Fanalyse de PALRUBA, de b Pubdic §iitinn s Roard
Yerdo PUBA et de Br GLA mene e sele conlu
sion =l Comupuission n'i pas le pouvorr de décidern de L
répartition du gain net tré de Ly vente dun bien par un
service public, Sunant le sens erammatical et ordinaite
des mots qui vy sont employés, le par. 26021 de L GL A
Fepar 1503 de FATTUBA o Fart, 37 de Lo PUBA sont si
lencicux encequiconverne ke pousoir de Ta Comtiasion
de décider du sorn du produit de lvente | e paragraphe
2602) de By GUA Tui cantérait e pouvoit dintoriser une
aperition, sans plus ba véritable poriée du pin 150
de PAEUBAL quic contere i la Commission e pouvoir
dissanor wie ordonninee des conditions quielle juae
nécessanres dans Finedrét public, ¢t celle de lant 37 de
L PUBA, qui Uinvestit d un ponvoin géndral. ¢sl oceul
e lorgue Tor considere isolément ces dispositions.
Inelles ménpes, les dispositions sont vagues ol NH
tes i diverses mterprétations. 1 serait absurde J'agcor
der & o Commission Je pouveir diserélionnaire absoly
dassortir ses ordenninces des condions de son choiy
Lanotion d' imérés public « estares large ot Sastigue,
mais T Commssion ne pent se von accorder le pomorr
discrétionmaire absolu d'en circonserine Jes limirtes, Son
PouvOIr apparemnient vaste Juit tre interpréte dans e
contexte global des Tois en cause. gui visent i protépes
non selement e consommatenr, s anssi e dromt de
Propricié reconnu au propri¢aire dans une deonumie
de dibre marchds [ appert du conteste gue les Timites
i ponvoir de lx Commission sent inhiérenes i sa prin
cipade fonetion qui consiste a fixer des tarils qustes e
cuisonmables e d préserver Timéeritd et ke habilité du
véseau dralirentation. [7] 1] [43] 116)

Ni Fhistoriyque de i réglementation des services pu
blics de TAIbera en géndral m fes dispositions léeis
latives contérant ses powvorrs o PAlbera Energy and
Utilites Baard en particulier e (ot mention du poy
voir de ke Caommission J'attnibuer fe produit de Ly vente
ou de son punoin diseréionnaire de porter aticinte
audroit die propri¢é. RBien que By Commiission Plisse
sembler posséder toute une gamme daributions et de
fonctions, il ressort de FABUBAL de T PURA o e ly
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e PUBA amd ihe GUA that the prineipal fooction o
the Board in respect ab public utilities, is the determg
nation of rites, lts power Lo supervise the linances ol
these companies and their eperations. ahonzh withe,
i practice incidental o fining raes. The goals of
anstaioabliny, cuuity wund etticiency, which undeilic the
peisoning st how cabes are fied. e Fesulted 1nam
ceomomic amd social arrangement whicl cnstmies that
Al customers hine aecess W the wtility ata Gor prce
nothing more. Phe rates paid by customers do not
carpotate acauiring awnership o controd ol the utilits '
assely The object of the statutes s o protect botly the
customer and the ipvestor, and the Board’s iesponsibil
ity is 1o madatain o taritd that enhoneass thy ceonomi
berelits 10 comstmiers it investors o [ e atitiy This
well balaneed regufatony anangement does et hiow
cver, caneed The prnate minre of the s che T
that the nrility is given the oppesiunity to make dpionl
ol s servaces and a G et on s investinent in ity
ansets should ot aid canpot stop the utility trom bui
cittine Hrom the predits which tellow the sale ol duseis.
Noither is the utitiny proetected from Tosses menrred
trom the sale of dssets. e Roard ssdirected el
by contuing the interests ot the cestoniers i obtsining
ade aned eificient ntility serviee with s interest 1o the
aaderlying dasels owned only by the uiihiy, 151 oyl

Notonly iy the pover tu alfocate e proveeds ul
e sale absent Trom the explicit Tanguage of the feg
iskition. but it et be mphicd from the statutont
regime s nevessarily incidental to the explivit powers
1 ¢ the dedtrine of jurisdiction by necessary implica
ot 1 apphy, there must be evidenes thal the exercise
ol i poset is o pragticid necessiny dor the Board
avemphish e objects prescribed by the legistatre
comething whici is absentin his case. Nut only i the
authosity oot o camdition o adfou e (e proveeds

1 anie oo paktiveke party mnnoeetsiany o the Boang
o accomptish irs sole, bt deciding Micrwise would
eudd fo the conerusion that broadly dewsn powzis, sued
v those fovnd in e ABOBA L the GUX and the PHEA,
cany e It preted so s Lo encroach o e INREIIG
reedon ot the wtility, deprivirg it or i nghe 11 e
Uhett segishatvre wishes o conler on rdepayets the
o wnomite benelits resulting trony the sale of utilin
assets, it Lan capressly provide for this in the lewishs
ten 39077 S0

Notwithstanding the conclusion that the Boand
Fcked surivdiction, ils degision 3 exerciee iy disere
Do to rotect the public interest by allousting the sale
procecds as i did o vaepaying custoniers ilicd oot et
Vorensenable standard, When i exphivithy conchinled

NICEVOAS AN PIPIT IS o0 AUBTRTA BRI

GUA e son prinipal mandat i Fégard des entiepn

wes de services publics est Udtablissement de tarils, Son
pouvoir de survertler fes hiances et lonctivnnemaent
de ces eatreprises est ceiles vaste mais, on pratique, i
eol ArressoITe it s fonction premicre. Les objeetifs de
viabilite, déguitg et letheacité, guiexpliquen le mode
Se hxaton des garite, sone i Porigine dunarringenient
Coutotiue ¢ sucinl qui sarantita (ous tes clients e

cos o service pubhie ioun prix risennable, sans plus
Ee pajement i saril par be client n'emporte pas I

guinition dun dioit de propridtd ou e pos ession sur
s biens du serviee public Lobjet de T Tégislaton st
da protéger fe client et Finvestissens. ¢t la Cammission
a ponr mandat d'éablin une tarification gui Fvorise les
gvantitpes linanciers de Tomel de Tamre, Toutefois. w
bt} commonis pe supprime pas e waraciéie privé
de Veatteprise. 1 find que Fon donng an service pubhic
i possibilitd de e un prodit de L prestation du ser

vice of de béndiicer dun juste rendement de son actil
s peul ni ne devrait Fempécher d encitisqer e e

froe pésubiont de Lovente dun Slément uctit. Sans
Comprer que Fenireprise nlest pas Fabri dde L pente
poasvent on déconier 1 a Commission sust meprise en
wonlondant le droit des clients vun service sur et elf

caee antee e droitsug des bivns affectés il prestation de
Lo servive ot dont Pentreprise est Munigue propraétire.
|31 60

Not seulement le poavoir dattribaer le produitde T
vente mest pas expressément prévu par la lui, mais on
e ot s dédune oy edgme legistatil quil découle
néeemsaitement du powsuir exprés. Pour gue sappligue
L doctrine de T compiétence par déduction nécessinne,
o preuve doit établir que | exercive de ve potvoir est it
Cosaaite dats les Faits il Commission pour gue soient
Arteints tes abjectils de ta ol ce qui oiest pas e odas
en Pespice: Non seulenent ib o'est pas iéeessidre, pour
Cacoiter de si miission, ate ke Commission ait ke poy
Lok d snibuer dune pactie ke produi de T vente qu elte
autorise. mais toute conclision contare permettrail
A o priter i pouvoir lirgement détini, comme celul
prév o dins PAFUBAL T GUA ou 1a PUBA. Jrune ligon
gui ety s da libertd coomumugue due Pentreprise
de ey ives publics, depomllant cette derniere de ses
dreits 51 Fassemblée [egislaive albertaine souhate que
les Clients binélickent des avantages finaneiers décou
anl de T vente des biens dun service public, elle peut
wlopter e disposition Je prévoyant expressement. 13u}
177 hnl

Independannnentde inconclusiongue i Commission
wanan pas compétence, b decision dlexercer b pouvair
discrétionnaire de protéger Pinigret public en répartis
Lo produin de a vente comme elle Fa Eait ne salis
fisat pas & G nonme de ke misonnatnlind | arsijin'elle
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that no harm would ensue o customers trom the sale
ol the dsset, the Board dud not identity uny public in
terest which required protection and there was, there
lore, nothing 1o Irigger the exercise of the discretion
to allocate the proceeds ol sale. Vinally, it cinnot be
vonctuded that the Board's allocation was seasonable
when itwrongly assumed thit rrepayers hid acquired o
proprictary interest in the uiiling's assets because assels
wore i Betor mthe rate setting process. |82 854

Por Mol achim CoLand Binnie and Uish 11 tdissent
ing) I'he Board's decision should be restored Section
I503) ALUBA awthorized the Board, n dealing with
ATCO S application w approve the sale of the subject
land and buildings. o “impose uny additional condi
tions that the Board considers necessary in the public
interest”™ In the exercise of that authority, and b ing
regard to the Board's “general supervision vver all s
utilities, and the awners of themy™ pursaant o s 220D
GUA. the Board made an allocition of the net gam tor
public policy reasons. The Road’s diseretion is not
unlimited and must be exercised in good faith 1ot it
intended purpose Here, in allocating one thied of the
net gain w ATCO and two thirds to the rate base, the
Board explained thiat 1t was proper 10 balance the inter
ests of hoth shiarcholders and rtepayers. In the Board's
view w award the entire gain to the ratepayers would
deny the viility an incemive o increase its efficiency
and reduce its costs. but on the other band 10 award the
entire gain W the wality might encourage speculation
in non depreciable property or motivine the vy 10
identily and dispose of properties which have appreci
ated for reasons other than the best interest of the regu
lated business. Although 11 was open 10 the Board 19
allow ATCOs application lar the enkire profir, the soly
tion it adopted in this case i well within the range of
reasonable options, The “public interest™ is Lareely and
inherently aomatter of opinion and diseretion. While the
statutory framesork of utilities regulation varies Trom
jurisdiction 1o jurisdiction, Albertics geamt of author
ity 1o its Board is more generous than most [ he Court
should not substitute its own view of what is “neces
sary in the public interest™ “The Board's decision male
in the exercise of its jurisdiction was within the rnge
ot established regulatory opinion. whether the proper
standard of review inthat regard is patent anzeasona
bleness or simple reasanabieness. |91 42| |98 9u| |14
(T3] {122 [148)

[206) | SO R

A concle explicaement gue la vente des biens ne v
serait aveun préjudice anx chients, Ja Commisston n'a
pein cerné mitdret public aoprodeer ot aucun édémem
e justifiait done Fexercice de son ponsoit hiserétion
naire datmbaer I produin de la vente. I nfin, on ne
peint conclure gue faawepartmion éaun misonnable, L
Conmmission avant supposé i tort yue les elicnts awaien
acqieis wi droit de propridle sur fes biens de enitreprise
du it de daoprise en compte de ceus o dans Féiblinae
men des tarifs, (32 83|

Lat juge en chet Mclachlin et les juges Binnie ol
Lish tedissidents) © Lo décision de la Commitssion de
vrail ére rétabhie Lo proagraphe 1504 de FALUR A
conlért & la Conmission le pouvoir d' mposer les
conditions supplénentaires qu'elle inzelait] nécessai
res dans Fintdrét public « en statmamt sur by demaride
dautorisation de vendie le tetsain et les bitunents en
cittse présentée par ATCO, Dans Feaerciee de ce pou
vor, ey esurveillanee générale des services de pas
<t de Teurs proprictaires » qui loi incombait suivant ke
par. 2200 de T GUAL Ly Connisaion a répatti e gain
net e se fondint surdes considérations G&intérét pobhe
Sun pouvoir diseretionmire n'est pas illinng ef ¢lle
doit Fexercer de Tonne fon et sy fins ausquelles 1l est
canderd. Dans by présente atlare, en anribuant un tiers
i gain net o NTCO e dens tiers B i base tariiaire. la
Commission o expligud quii allait metre en balinee
les intéréts des actionmaires et ceus des clients Selon
elle. artrbuer aux clients Lwialind du profic nawman pas
incité Tentreprise & decroitre son elficacitd ot 3 rédane
ses cobits et Fatteibiier a Pentreprise surait pu enconra
ger Lo spéculation i Fégard de biens non aimortissables
au Pidentitication des biens dont Ervadeur s'dain s erue
et leur alidnation ponr des metits drangers o Nintérét
véritable de Tentreprise réglementée. | o Commission
pouvaet accueitliv T demimde EATCO ¢t lur auriboer
Fa totalite du promn naais b solution guelle o retenge
en Fespece s'inscrnvant parn celles pour lesquelles elle
poaviit Rtisonmablement apter, Lecinidrét public « tent
easentrellenient ¢t mtrinsequenient i Fopinion et au
pousoir discrétionnure. Méme si le cadre 1gisland Jde
la réplementation des services publics varie d'un ressor
alantre, L Commission s'est v contérer par le législa
teur albertain an ponvoir plus étendu que celut iogordéd
a b plupart des organisnres apparenids, 11 napparticnt
pas anotre Cour de détermioer guelles comlitions sont
o nécessatres dams Fintérdt public » ot de substituer son
opinon o celle de la Commission L décsion que T
Commisston i ietidue dans Fexerctee de sun pouvaeir se
situe dans les limites des opinions exprimées par fes
arganismes de dglementation. gue o norme apphica
ble svit celle du manitestement déraisonnable ou celle
du raisonnable sempliciter 91 92) 198 99) 0] 1 Lt
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ATCO S submission that an aflocation of probn e
the custamers wonld moent 1o @ contiscation ot the
corpotttion’s property overiveks the obviomns dilter
ence hetween investnient in on winegnfated business
and investment i regnhated ntility where the ratepad
ers carry the costs it the repalator seis the retiron on
investirent, non the marketnlace. Fhe Board's respense
cannol he considered “confiscalor ™ iy proper use
ot the tern, and s well within the e ob whal s e
aarded in compatable jurisdictions as n approprivte
repnlatony allocation ot the gain on side ol Lnd whose
ariginal imsestnent hus heen included by the utiliey
itse )1 in its vate base, Simitwly ALCOs arpument that
the Band engased in impernissible tetoactive rate
ik ing should ot he sceeptad. The Bowd proposed
apply a portion ol the espedded profii o Tulure tate mak
ing. The eltect of the order is prospective uot et
ive, Uiving the womg forward rate ob e, as well e
general superyision ot “all gas utilinien, and the owners
ol them™, were matiers squarely within the Boand’s stat
wtony mandate. ATCO also subnits in ils cross appual
that the Court ol Appeal erred in drineing o distinetion
Between gains on sale of fand whose ariginal cost i nut
depreciated and depreciated property, such s buildings
A review of tegubitory practive shows that many, but
not aik reguiators reject the relevance of this distine
tion. The poing is not tat the regulata must reject any
such distinetion hut, rather, that the distimetion daes ot
have the contredling weight as contended by ATCO Tn
Alberiz, it is up to the Board e determine what ailuca
Tions are necessary i the public interest as coaditions
of the approsval of sale. Finally, AFCO™s contention thil
i adone is burdencd with the visk on Tand that declines
i varlue overlovks the Tack that in o falting murket the
wility continues o he entitled 10 4 rate of retury on
its wriginal investment, even it the ket valie @ the
pime s subshmtith fess than s wniginal mvestment
Lurther, 1 seems sich Josses are Laken imto acconnt in
the ongonny rate setting process (931251 171
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The judgment of Bastarache. Lelel, Desclunips
and Charron 1. was delivered by

Bastaracin

i, Inroduction

Al the heart of this appeal is Hie issue of the u
risdiction of an adminisirative board. More spe
cificadly, the Court must consider whether, on the
appropriate standard of review, tlis wility board
appropriately set out the linits of its powers and
discretion.

Few arcas of our fives are now umtouched Iy
regulation. ‘lelephone, v, aifme. trucking.
cian ivestment, insurance. capital markets, broad
casting licences and ¢content, banking. [ood, drug
and safety standards, are just a few of the objects
ol public regulanons in Canadi: M. E Trelwleoch,
“The Consumer Interest and Regulatory Retorny™
in G. B, Doern, ed., The Regrlatory Process in
Canada (1978), 4. Discection is ceniral o the
regulatory agency policy precess, but this discre
tion will vary from one adinnistrative body 10 an
other (see Cu L. Brown John, Canacdian Re grlatory
Agencies: Onis custodier ipyos custodes” (1981, a1
P 29). More importantly, in exercising this discre
tion, statutery bodies must respect the conlines
of their jurisdiction: they cannot trespass in areas
where the legiskdure has not assigned them autho
iy (see 1. ) Mullan, Admeinistrarive Lew (2001,
pp. 9 10}

The business of energy and wilities is no exeep
tion 1o this regulatory framework. The respomd
et in this case is a public utility in Alberta which
delivers natural gas, This pubhe wility is nothing
more than o private corporation subject 1o certain
regulatory constraints, Tundinentally, it is like
any other privalely held company: it oblains (he
necessary funding from investors through public
issues of shares in stock and bond markets; it is the

Bustani b J 12006 TS0 R

Version  frongaise du genent des uges
Bastarache 1 eBel, Deschamps ¢i Charron remdu
par

Ly juar Basiaracin
Lo latreduenon

be present pourvor a pour objel Ta competenee
dun wibunal adnumstrant. Plus précisenient., notre
Cour doit deteiminer, selon la nornie de conndle
appropride, s Forganisme de réglementation a co
rectement creomserit ses airibuiions e son pon
vorr diseretionnagire

e nos qours. riees sont les faceries de notre v
gur cchappent o L réglementaoon. | e service 1e
Iephonique, les transports ferroviure et aerien, Je
cannennage., Vinvesussement ¢hranger, Fassurance,
le marehd des caprauy, L rdiodiltusion {heences
et contenul. les activitds bancaires, les aliments, les
médicaments et les normes de séeurnd ne consii
tuent que quelques uns des objers de Lreglementa
ton au Canada s ML Trebileock, « The Consamer
Interest and - Regulators Reform . dans G B.
Doeen, du., fhe Reomdatory Process in Canada
(1975), b e pouvon diserétionnaire ost au g
de Pélaboratan des politiques des organismes ad
mimstrangfs, s son dtendue varie dun orga
misae & Faotre (voir CoL Brown John, Canadion
Reguleatory Agencies @ (nis custodics ipsos eusio-
des? (1981, p. 29) Ben plus important encore, dans
Fexercice de son pouveir discrdtionnaire, orga
nisine crde par voie Igislative doit sen tenir i son
domanne de compéience Tl ne peutslimmiscer dins
i autre pour lequel le Iéeislateur ne i apas atn
Pud compétence (vour 1L L Mullan, Admiinitraiv
Letse (20000 5 10y,

e secteur de Tenergie of des services pubies
n'y cchappe pas: i Fespece, intinée ¢st un ser
vice public albertim de distribution de gaz na
el 11 ne sTagit en fait que d'une sociéé privee
assujetlic @ cerlaines contrantes réglementares,
Lssenticlement, elle est dans Ta ménwe siuation
que oute socicie prnde @ elle obtient son it
cement par émission dactions et dobligations:
SCS TESSOUFCEs. ses Lerrains ¢t ses auires biens lug
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sole osener of the resourees, bind and other assets
1 constructs plants. purchises equiprmient. and con
tacts with cimplovees 1o provide the servicestit e
alives profits vesulung fron the appiiation of the
rates approved by the Alberta Lergy and Utilites
Roand ¢ Board™ see W, MacAvoy and LG,
Sidok " Fhe Eihicient Allocation of Procecds from
o Vs Side of Assers”™ 2001, 22 Laerey Lo
233 a0 p, 230 Phat said. ene cannot ignote the
ymportant femure which makes @ public wility so
distinets it st answer (o areculaor Public ulili

ties e typivally mturab mopopolices: technoloes
and denrnd are such that irced costs e fower D
a single o to supply the market thao would he
e case where there is duphoarion of sersices by
diflerent companies 10 vompetitive cioenmnen
wee A b kabm, The Leonospies of Reealatan:
Principles aned dnstimmiony (19850 vl Loa p
M B.WC S Depootter, “Regubation of Netural
Moacpoly™ in B Bouckaert and Go De Geest
eds fnevelopedia of e and Leonostics 2000y,
volL 1T, 98 1S, Nerr, “Piiee Regulation: A
(Non Fechmealy Ohvervien™ a0 B Ronckien
and G De Geest, wds., Enevctopedia of Lase o
D oonomicn 2000 vol, THL 3060 ar po 3980 AL L
Black ~Respomsibte Regulaion: Tncentive Rates
for Natura!l Cns Pipelines™ 19920 28 Ll 11
11U, Al p. 33T BHiceney of production is promoted
pnder s model, Thaever, governmenis e pay
poried o move away from this theoreticat coneepl
pd have adopied what can only be deseribed as
pepulated npmopoly™ Ehe utility regubitions exist
lo protect e public Trom monopuiistic behaviow
and e consequent inclasticny of denvand while
enstring the continued quadity of an esseatial seiy

e dsee Kahi. atg 1.

As hany busiess ventule, pubhic abiiies mide
business decisions, then thimaie goal being o
nraxiinize e residuid benedits 1o sharcholders.
Plowever, the regulator Tipirs the utiline's manage
) disetehon over key decisions, including prices,
service offerings and the priddency of plant and
cquinment imestinent decisions. And more rele
vant 1o this vase the utihity, outside the ordivary
coutse of husmess, is liated i its right 1w sell

ALYy e e Bastarache 151

apparticanent en propre, elle constrnt des tos
s, achete du matériel e, pour tourmr ses
services. conclut des contrts avee des eimployds.
cile 1ealise des profits en pradiquant des Ginds ap
prauvés par IAtberta binergy and Unhities Board

< Commission - (voir W MacAaveoy et 1 G
Sadiath. « The Efticient Allocation of Proceeds [rom
a Lniliny™s Sale of Assels » (20011 2 Euergny L4
2% ), Cela dit, on ne peut faire abstraction
Je T caracteristigue importanie quitend un service
public si distinet 2 iF doit rendre compic 2 up orga
pismie de réglementation. | es services publics sont
ahitaellement des monopoles Rattrels @l techno

233

Wagie tequise el L deminde sonttetles que les wollls
fexes sont moindies lorsgue fe narehc est dessersi
par upe sewle entieprise au Tien de plusicurs foi

sant doubie ewmploi dans un conlexle concurrentiel
voir AL Lo Kabn, e Leonomics of Reewlation
Principles and Instingions (19851, vol. Lopo 1L
5. W. 10 Depouotter. « Regutation of - Nataral
Monopoly ». dans B, Bouckaert et G De Geest,
din . fnevilopedia of Faw and Feonomics (2000)
vl 1BE s DS, Netz, o Price Regulation t A
(Mon Technical) Overview »o dans B Bouckaert
el G e Geent, dine Eaevclopedia of 1w and
Foomamics 20001 val TIF 3060 p, 308, A 1 Dlack,
« Responsible Regulation + Tncentive Qates for
Notural Gus Prpelines « (1992 28 Julsa 1oL 310
35, Coneditle Gnvotise Pelficience de T produe

ton Toutelods, ks gouvernements vnl voulu séloi

gies i concapt théonique et onl opid podn ce quil
onvient dappeler un o monopole 1églementé o, Ea
réglementation des services publics vise I protéger
B popaation contre i comporieiienl mom polis

tigue ot Cindlasticité de T dennande quenésinte
ot en st la gualitd constiie dd up serviee
essentic! (voir Kahime p. T

o miie toate attre entreprise. us servive pubitic
prend des decisions dial faires, son abjeelil ulinne
étant de maximiser fes profils revenant aux action
wiwres. Cependant, Fargamisme de iéglementation
restreini son pousoir diserétionminie A Fegard de
certins CEments elds, dont Tes prix. les services
afferts et Vopportonitd drmvestit dans des instal
tions o0 duomeatériel. Eoplus impoesiail dicore
dis L presente alfaire. il restreint caalenient sin
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assels it owns: it must olain authorizZation fram its
regulator before selling an asset previously used
lo produce regulated services (see MacAvoy and
Sidak, at p. 234y,

Aganstthis hachdrop. the Court is being asked
1o determine whether the Board has jurisdiciion
pusswint toits enablig statutes o allocate a portion
ol 1the net gain on the sale of a now discarded il
iy assel (o the rate paying customers of the utility
when approving the sake. Subsequently, if this first
question is answered affirmatively, the Court must
consider whether the Board's exercise of us juris
diction was reasonable and within the limits of s

jarisdiction: was it allowed. in the circumstances of

this case. to allocaie a portion of the net gain on the
sile of the utility 1 the rate paying custoniers?

The costomers” interests ore represented in this
case by the City of Calgary ("City ™) which argues
that the Roavd can determine how o allocate the
proceeds pursuant to its power to approve the sale
and protect the public interest. 1 1ind this positeon
Hnconvineing.

The interpretation of the  Alberta Faerey
and Utilities Board Aet, RSN 20000 ¢, A 17
CAEUBA™) the Public Ptilities Board Acr. BS.A.
2000, . P43 CPUBAT), and the Gay Trilities Act.
R.S.ALC2000, ¢, G 5 (CGUA™) isee Appendix for the
relevant provisions of these three statutess, can lead
to only one conclusion: the Board does not have the
prerogative to decide on the distiibunion of the pet
aain from the sale of assets of a vuhty. The Board's
seemingly broad powers to make any order il
1o impose any additional conditions that are nee
essiry o the public interest has 1o be interpreied
within the entire context of the states which are
meant 10 halance the need 6 protect consumers as
well as the property rights 1etuned by owners. s
recognized im a free market economy. The imits of
the powers of the Board are grounded [nits main
function of fixing just and reasonable rates (rate
setting™) and in protecting the integnty snd de
pendability of the supply system.

A BPETA

Boastianache P21 SO R

pobvorr de vendre ses biens en dehors du cours
rormal de ses actvitds @ son autorisation duit ¢ire
obtenue pour L vente dun bien affecté pisquialors
A la prestation dun service  réglemenie von
MacAvoy et Sidak. p. 234)

Clest dans ce contexte quion demande i noire
Courdedétermmer si, Jorsquelle autorise nn service
pubite dvendre un bren désalfectd, ln Commission
peut, sivant ses lots habalitantes, atteibuer aux
chients ane partie du gain net obtenu, ans i
fiemative, al nous fawt decider sila Commission
S EsORmAEnent exered son pouveir ¢t iespecty
fes Tumites de sa compdrence @ éait elle antonisée,
en Tespeee. i atinibier une pattie du e net aux
clients”?

Lo ville de Cateary 1o Ville vy detendd fes e
rets des chents dins be cadie du présent poursin.
Flle souticot que la Comuiission peul decider de
Fatribution Ju produit de T vente en verty de son
pouvon dautociser ou non Foperation ¢t de pro
teger Finterct public. Cetie these me parait peu
conmvaineant.,

anidyse de VAlherta Encrey and 1 tifitic s
Board Acr, RSA2000, ¢he A 17 (e ALUBA »), de
Vo Pablic Uniliios Board Aer, RSN 2000, ch, P 45
G PURA v et de ta Gas Ealities Acr RS.A, 2000,
ch. G5 {« GUA ) (voir leurs dispositions perti
nentes en annexel mene i une seule conclusion : la
Commission n% pas e pouvoir de décider de a ré
partition du zain net tie de Ta vente d'un bien par
U service public. Son poindir apparcninent viste
de rendre toute decision et dimposer les conditions
supplenientanres guelle pige nécessaires danis inté
ret public dow étre iterprdte dans le comente slobit
des Tots earcanse gur visent i protéger non senlement
le consommateur. mais aussi le droit de propriété
recanini sl propricdtane dans une economie de libre
marche, Les finnes du pouvoir de s Commission
sont mlierentes a s prmeipale fonction qui consiste
o user des tarils qustes e rmsonmables (1 taritica
fenpeta preserser Uintegrng et L fiabilitd du réseau
Fahnentanon
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1 heriron of the oy

VOO s South mAGST) whier i diviimn
o ATCO Gas and Pipelines Lid, ©ATCOT iled
an application by letter with the Boavd parsians o
o 23002 (ow 5. 2602 o1 the GUAL for approval of
e saie of 1ts properties focated in Calgary knowe
as Caleary Stores Black {the “property ™) The
property consisted of Tanel and buildines; however,
the mann vadue was in the Tand. and he pirchase)
intended o and did eveanaliy demolish the buihl
pnas and redeyelop the kand, Aceording (o AGS e
property was no longer used o1 nseltul foi the v
stonof unhity services, and the sale wouklaot cause
any haan lo cnslomers. By fact AGS suegestad thal
tie sale wou il result mcost savipas th cuslomers,
by aliow ine the net ook vidue of the property to be
petited and withagms n trom the rae base, thereby
reducing fates. ATCO requesied that e Bo wd ap
prove the sald transaction and the disposition «+f the
sale proveeds 1o etire U enaining ook vilue
of the sold assets, W recover the dispositin vosts
andd 0y recagnize the balanee of the profits result
me from the sate of the plant shondd be paid 10
sharcholders. The Board dealt with the apphetion
i owiting, withoul witnesses or an oral leairing.
(her parties makine writlen subnlissions to tie
Board were the City of Calgin v, the [ederation of
Alberta Gas Co ops [id. Gas Alberta Ineeand the
Mumcipal Interveners, who all oppised ATCH s
position with respeet o the disposition ol e wale
proceeds o shareholders.

V2 dudicial History
L0 Atherta Energy apd Viilivies Board

12400 Pecision 2000 78

i o liest decision, which considered NTCOR,
application o approve the saie ol the propeity.
the Board employed a 7no harm’™ kst dssessing
the petential impact on botl rates and the fevel ol
ervice to customers and the prdence of the sale
wansacton, king into account the prrcliaser amd
jemder or sale provess followed. Fhe Boaed wis
ol the view that the test had been satished, 10 ws

Wl Ty b juge Histoveds 5t

i Vprorgu eles fertls

VECOGas South o AGS shune liliale dPATCO
Crans and Pipelines Tad, 1« ATCO oo Fait parvenie
4l Commission une lettre dans Taquelle elle hu
demandait, en application du par, 25.1(2} (Mactuel
par. 2002 de ia GUAL Pantorisation de vendre des
ens situés o Calzary (le Calgary Stores Blocky
Ces hiens ¢aient constituds d'un terrain et de b
HRIeNLs, s Cest e termain qui préseniait fe phus
arand atéecl et Pacqucreur compiait démelir
los Bétiments of réaménager le terrain, ce quil a
dntleuss fait. Devant la Comiission. AGS @ |
wie e Tes hiens n'etaient plus utilisds pour tour
e wn servie: public ni susceptibles de Tétre etyue
cur vente ne causerit aneun préjudice aux chients
AGS a1 en Lait Jaissé entendre que Fopdintion se tra
duiran par wne deonomie pour fes clients du Cit
que la vateur comptable netie des biens ne serait
plis prise e compte dans | dStablissement de la base
e, dumiswnt anfant Jes tarils, ATCO ade
nzeade i Ea Commisston dantonser Topdration et
Paftegiation du produit de Ta vene an paiciem du
sodde de Lo valeur comptable ¢f i recunvienent
dos frais dalicnation, puis de permettre le verse
ment du 2ain el aux actionnaires. La Conunission
4 eamind lo demande sur dossier sans entendre de
ioins s tenin daudience. La Ville, Federition of
Alberta Gas Co ops §ade Gas Albheria Ine et des
ntervenants municipauy onl deposé des obsera
Pons dentes, Tous s‘opposaient & ce gque te produt
de L veite ol attpbud aux actionnaires comme le
v omsait ATCOL

.

1.2 Hi toriigue judn ieire

F 20 T aComnission

1200 Decivion MU -T8

Pans wne premicre decsion relative o fa demnmile
Jatorisation de b vente des biens, it Commission
a appliqué le critere de T absence de préjudice
¢t soupesé fes répercussions possibles sui les wanils
e i qualitd des services offerts aux clicals, nsi
que Yopparnnpte de Fopdration, compple fend de
Facguéiens et de di procedise dappel dollres
au de sente swvie, Plle a conelu @ Toabsence ae
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persuadued that custemers would not be harmed by
the sale. given that a pradent lease arrangement 10
replace the sold facility had been concluded. The
Board was satislied that there would not be a nega
tive impact on customers” rates, at least during the
five-year initial Lerm of the dease. [n fact, the Board
concluded that there would be cost savings 1o the
customers aml that there would he no tmpact on the
level of service to customers as a result of the sale.
frdlid not make a finding on the specific impact on
futare operating costs: for example, it did not con
sider the costs of the lease arrangement cntered
mia by ATCOL The Board noted that those cosis
could be reviewed by the Board in o future eeneral
rate application brought by interested partics.

L2120 Decision 2002037 (20021 A LU R
No. 52 ()

[0 a second decision, the Board determined (he
allocanon of et sake proceeds. It reviewed (he
regulatory policy and general principles wiich af
fected the decision, althongh no specitic nuatters
are enunierated for consideration e the applicable
legislative provisions. The Board had previoushy
developed ano-harm™ test. and il reviewed the
tionale for the test as summarized in s Decision
2000 65 (Re ATCO Gas-Northy: “Fhe Board con
siders that its power 10 mitigate or offset potential
harm w customers by allocating part or all of the
sale proceeds 1o then, lows from its very broad
mandate 1o protect consumers in the public inter
esi” (p. 10}

I'he Board wenton o discuss the implications of
the Albertis Court of Appeal decision in freansAlia
Uiilities Corp. v, Public Uiilities Board (A,
(1980, 68 AR. 171 referring 1o various decisions il
had rendered i the past. Quoting Trom its Decision
2000 4) (Re TransAli Utilities Corp.), the Board
summarized the “franslia Formala™

In subsequent decisions, the Board has mterpreted
the Conrt ol Appeal’s conclusion to mean that where the
sale price exeeeds 1he original cost of the tssets, share
Bholders are eatitled to net book value (in histoneal dul
lurs), customers are entitled (o the dilference bemween

Bustarache d [2006] 1 SO |

prejudice o Blle s'est dite convaineue que la vente
e serait pas préudiciable aun clients ¢t donng
Fentente de tocation jidicicuseiient conclue en s ue
du remplacement des installatons vendues. Flle
aestme quil w'y aurait pas d'elier peoatit sur les
tanls exigds des clicats, du moins fes cing prennc
res anndes de Leiocation. Ly Connmission a en fan
ige que la vente permettran aux clients d'obrenn
les ménes services o meilleur prix. EHe ne s'es
pas proponcde sur les effers de Toperation sur les
(rais d'exploitation Tuturs: & Otre d'exemple, elle w'
pas tenu compie des fras lies & Fentente de loca
tion conclue par ATCO. La Commission i dit que
les parties iméressdes ¢ elle pourraicni se pencher
suv ces Tras dans le eadve dlune demande généage
dapprobauion de guals,

L2020 Ddvision 2002-037 (2002 AR

Now 3200

Dans une deuxicme decision. la Comnnssion a
decide de Fattmibition du produit net de a veme
e a dait étan de Ta politique réglementaire ot des
principes ecacranx présidant i la déeision, méme
st les disposdions [éaistatives applicables n'énu
merent pas les factenrs précis devant ére pris en
compte. Llle a fan menton du eritére de e ab
sence de prddice - dlabord auparavant et dont elte
avarit rdsime b raison d°¢re dans sa decision 2001
05 (R ALCO Gus-Northy : [IRADVCHON] « [
Commission estimie que son pouvoir de limiter ou
de compenser le prejudice que pourraent subir les
clients en Jeur antmobuan toun ou partie du produit
de L vente decoule de son vaste mandat de protégen
kes cliemts dans Pinterét public » (p. 16).

I Commission @ ensuite anitlyse des idpercus
sions de Vaeedt Lrams Vi Urilities Corp. o Public
Uailities Board (Aluc) 119861, 68 AR 171, de Ia
Cour drappel de Falberta, en se réferant i dif féren
tes décisions quielle avait rendues, Crant sa déer
sion 2000 1 (Re TransAfi Urilities Corp.y, vow
vomnwrnt elle a rdsund 1a « foromde Trans A » -

FERADUCTION] Dans des décistons subséquentes, ki
Cummission o concly que pour fa Conr dappel. lors
que de privcde vente des biens est plus élevé que Teur
voit hastorigue, les actionnaires ont droit & la valenr
comptable nette {en tonction de fa vadeur bistoriquey,
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net beok value and il costoand any appiecia
ton m the value of the assets Geen the ditferemee be
rveen ongial cost and the sale pricey is to by shared by
Jureholders and customiers T amount e be skared
by cach bs determined by maltiphying the ratio ot sike
priveforiginl cost o the net book value (for sharchold
erst and the difference between original vost and nel
book vadue (lor customers) Towever, shere e sate
price does notexceed priginabcosto cusiomers die e
tled 1o all ol the pain onsade {pava 27)

Phe Board also reterred 1o Decisivn 2001 63 where
it had Glarified the toflowing:

I the Boards views, it the Trans Voo onmhe viel b
aresult gieater thi the o Bt ol custosies ate
wititled to the gresuer amount. 1 the Trans Al o mula
viclds o renult bess than the ne haroi amount, istamas
sre entitted o the o harm amoennt fo the Boanls view
this appioach is consistent with its historival applica
Gion of the 1 A Lormula, [paea 28]

O the isstie of 18 jurisdichion o alecate e net
proveeds of a sale. the Board inthe present case

stated:

Thie taet that aregulated utilis mnst ceek Bozrdap
proval before disposing bl its nssets ds sutficient indi
cation of the limitations placed by the legistature on
the property rights of @ eudity In Appropriste chrewin
slances, the Board clearly has the povser o present i
utihity from disposing ol it propers I the Board’s
Ciew Tt alsu fulows thatthe Poar b e approse slispo
Gition sibjec 1o appropriate condions o paotect iy
Tty BHeiests,

Kegarding AGS™s alsument thi allocating niny
han the no Barmn amounl @ crstoniers world anoun
1o revospective ratemaking, the Roid again potes the
Jee isin i the TrmsATa Appest The Courtof Appeal
aveepted that the Bomd conld meduede in the definitien
ol “revenue’ an amonit padable 1 customens feniesent
ing cacess slepreciation paid by thent throngh past rates
I the Board's view, no guessan of eliespechinge akd
making artaes it vases where previoashy regnlited rate
base assets are being disposed o oub ol rate Tase aml
e Buard applizs the Trans M Tormla,
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fes clients ont droit i udid feren e cnire Lsaleurcomp

table nette of he codt historique. e loute appréeiution
des Biens (e, i d. B difterence entre le codt historigue
et e prin de ventey estordpartie entre les actionnaires
of les clients, T ¢ muntam attribud aux actionniires est
calenié en multipliant le ratio prix de vemeleoi tusto

rique par kU valeur compiable nette et celui gui Tevien
an, clients est obtenu en multipliant ce ratio par fa dil

Frenee entre be coiit historigue et Ta vadeur compiable
nette. Tontetots, Torsgue le prix de vente west pas supé

riewr s coit historique, fes clicnts ont droit & T ttadite
du gain véalisé lors de i vente [par 27

I Commission a dgalement ¢ité la déeision 2001
63 enfermont tes explications siivantes

HRADLCTION] Selon fa Contmission, Jorsque Tap
phicaticn de o formole Tansala donte un montant
supdrivur i celui oblenu en appliguant le aitere de
Fahsenee de préjudice. les clicnts am dioit s montain
plus élevd. Par camre, lorsgu'elle débou I st un mon
sant intérient i celui obtenu en appliquant e critere de
Fabsence de préjmtice. fes clients ontdroit ivee dernier
wontant. 1e pius, cette approche e compatible aved T
manicre dont eile o appliqué jusqui maintenant ko
ntule Trns Ak fpas. 28]

P ce g coneerne son potveit de repiartis le
produit pet de lovente. la Commissivon a dit

[IRALRVCHON] o tail gquiun serviee public régle
menté doive abtenir de la Commission Tautorisation de
e départiv dlun bien montie gue Passemblée tgishuive
& voulu limiter son droit de propridtéd, Dans cerliings
chrconstes, T Commission o chuirement e poivoir
Jempécher i service public de se départir dun bien,
Sclon toms, 11 sensuit dealenent que Ly Conupission
peut antotiser one aliénation ¢n Isssortissant de comdi
tions aptes o proléeet fes imeérets des clients.

Pour co qui est de Fargement J'865 seton lequel
Pattrilumion aux clients dun montant supérienr i celin
renn en appliguant te untere de Fabsenee de pre
indice covivimdrait & oune tarilication rétroactive, 1o
Commission cite @ nouvenu Uarrét Trans Wi dins
fequel b Coue dappel o reconnn que la Commission
ponait assinnler 4oun o reveny - o montant payable
ana clignts pour les inlemniser de Famortissement ex
cédentaire priseucompte dans ki tarilication antdricure
11 ne saurant 3 aveit de tarecation rétroactive lorsyu’on
ervice public se dessirsit d'un bien auparavant inclus
dans da bae Gaitaire e que ke Commission applique
formule TransAlta
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Fhe Bosrd is it persvaded by the Compam s ar
girment that the Stores Block assets are now non
iiliy” by virtue of being “no longer required for ntitiy
service’, The Board netes that the issets could still be
providing service o regakred customers. In Gact, the
services lormetly provided by the Stores Block assets
contimue to be required. but wilk be prosided from exisl
g and newly leased lacilities. Further maore, the Board
netes it even when e asset and the associited service
it was providing ta cestormers is no longer required the
Board has previowsly allocated more than the no hanm
amount to customers where proceeds hive exceeded the
vriginal vost of the asset [paras. 17 49]

Fhe Buard went on wapply the o barm test
the present tacts. 1t noted that i its decision on the
apphcation Tor the approval of the sale. it had al
ready considered the no harm test 1o be satrsticd.
However. in that first decision. 1t had pot e a
finding with respect tothe speciiic inpact on futine
operanng cosls, including the particular Tease ar
rangenient being emtered into by ATCE),

The Board then reviewed the submissions wilh
respect ke the allocation of the net 2ain and rejected
the submission that il the new owner had no use ol
the buildings o the fand. this should affeet the al
tocation of net proceeds. The Board held thar the
buildings did have some presest value but did not
fimed it necessary to fix g specific value, The Board
recognized  and  confirmed that the fransAlia
Farmuala was one whereby the “windfali” real
17ed when the proceeds of sale exceed the original
cost could be shared hetween custoniers and share
holders. 1t held that it should apply the formula
this case and that it would consider the garn on the
transaction as a whole, not dishinzuishing between
the proceeds allocated 1o and separately from the
proceeds allocated (o buildings,

With respect o allacation of the 2ain between
costonters and sharcholders of ATCO, the Board
tried to halance the interests of hoih ithe customers”
desire for sale reliable service al a reasonalble cos)
with the provision of a fair retur on the investien
made by tie company:

WITREY

Dttt 20006 | SO R

Cargument de Ly secied voulant que fes biens g
Calgary Stores Bocky ne soienn plus des biens Ju ser
vice public parce quiils ne sont plus requis pour fourni
le service ne nous conviune pas a Commission sienale
gque fes brens pourratent encore servir i la prestation de
services destinds guy clients de Tentreprise réglemen
e o fail des services anciennement tourngs grice
aux biens demeurent requis. mais lear prestation sers)
assurde par des mstalkitions cvistantes ef des instail
tions récemment loudes. Lit Commission note de plus
que meme dans ke cas owun bien et e service guil fous
issait auy cheats ne sant plus requis, elle o dép
tribud plus quie e nantant obienu par Fapplication dy
critere de Tabsence de préjudice lorsgue e procduit de
Falidnation a d1é supericar s collt historigue. [par. 17
0

Fa Commisston a ensuite appliqué ke eritére de
Fabsenee de prépudice anx faits de Fespéce. | e
asignale que. dans sa déeision relative a Lo de
mande dautorsation, elle avait conelir an respect
de v eritere. neus n”avait alors tire aacune conelu
ston conecernant Fincidence sur les frais d'exploita
tion, notammient Fentente de location obtenue par

ATCO,

Puis. apres avorr examing fes observations pon
et sue Patt ibution du gain net. i Commission a
rejete Fargument selon fequel le Gl gue fe nouvean
propocture n‘uithsermt pas les bitiments situes
s e terrann elait déterminant & cet egard, Llle
iveonelu que les bagiments aviuent alors une cer
tine valear mats clle 0’ pas jugd necessaire de fa
preciser. Flle o reconnu et contirmd que suvant la
formute Trans A, le prolic maiendu réalisé lors
que fe produit de la vente exeede e cofit historique
pouvait ¢tre répart entre les clients et Jes action
mares, Elle a estime quil v avait lico en lespece
appliquer fa formule ¢t de tenr compie de k1o
e du g issu de Fopdration sans dissocier fa
partie attribuable au terrain er celle cotrespandan
aux hatnments,

P ce quiest de L sépartinon & gain entre les
clients et fes aciionmures CATCOL a Conssion
atente de metire en badance i solomte des clients
drobienir des services & b fois siies et fiables 2 un
pres rassonnable e celle des imvestisseurs de ou
cher tn rendement rasonnithie
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T award the entite net g on the ki and baild
tgs 1o the customers, while beneticial 1o the custuns
ets. cottld estahlish an envirenment that iy deter the
process wherein the company continally assesses s
operation o identify, evaluate, ad seluet options that
contimualty incrcase elticiency and redues conts

Conversely, to mward the entire ne gaim to she comn
pany iy establish an emvironnwent where a reguliied
utiliny company wight be meved o speenfile moaws
depreviable proposty ot resuit in the omgany being
motivaded to fdentily and sell existing properties whew
appreciativn has alreawdy ovenrred fpaiis nT iy

e Boased went on to conclde it die sharing
ol e net gain on the sale of the Gnd and build
ings collectivety, in accordance with the TransAlia
Forruda, was equitable in the circumstanees ol
this application and was consisient with s Bt

dedcisions

The Board determined that Trom the aposs
proceeds ol £6.5350.000, ALCO shoala e
ceive 105000 10 cover ihe cost of disposition
($265. 00 0y and the provision for eavironmental re
wiediztion ($200.0001 the sharcholders shoukd re
ceive $2.010690, and $1LG70.3H) should go Lo the
custonmers, OF the amonnt credited o shasehold
ers, B225 205 was to be used 1o remove the remaim
ing net book vabue of the property from ATCOs
accaunts. O the sunount allocated e Custeniers,
$3.015.813 was allocawed 1o ATCO Gas South
customers and $1.02 L1907 1w ATCO Pipelines
South cuslomers.

122 Court of Appeal of Adberta (2004, 24
Al LI clihy 205, 2004 ABCA 1

ATCO appeated the Boad's decision. Tt atgued
that the Board did wot hane any urisdicion to
locate the proceeds ol sale and that the proveeds
¢hould bave been alfocited entitely 1o the share
holders, In #ts view, allowing customers to share
i the proceeds of sate would sesutt m them hen
eliting twice. since they had been spaed the costs
of renovating the sokd assets and would enjoy cost
savings from the lease anangeients. The Court ol
Appenl of Alberia agreed with ATCO, allowing e
appeat wnd setting aside the Board’s duecision. “I'he

VBRI e freve Bastorie b 157

(O ADU CTON] T s mantigen s pout s clients
de Teur attribtien B twtalitd du prolit net tiré de Ja vente
Ju terrain et des banments, mads cela pourrait dissua
der Lt sociétd de soumetire son {ondtivnnement & une
analyse contimue alin de mouver des moyetis damélio
rer son remdement el de téduire ses colls de maniere
CORTIS,

A Pinverse, anribuer it Fentreprise idglententée la
potalité du prodit net pourrait enconager spéenlation
a Pégand de Biens non smartissables cu Fidentilication
des Biens dont Y valews sestdéia acarug et lewr alieni
Cane fpar 112013

4 Comnission i ponrsuivi eh conciuant que
e pavtage Jduoeain nel résulian globalenient de la
venle du ternan et des batnments, selon Ta Jerrniele
Jrepey Vi dnait équitable dans fes cirvonstanees of
conlormie ses décisions américures.,

flle o deerdd de répartr le produt brat de fa
vente (6 3SCN00 S conme shig: 165000 % O
V1CO ponr les Trais daliénation (265 000 ) et
o dépoliion (200 000 %), 201 o0 S aux ac
non wires e L7 310S aux cliems Un mootant
de 125 215 4% devait éire prélevé de ba somnie
ribude aby detionmanes pour cadier des regisires
A ATCO e vadeur complable nette des biens vendus,
De la somme atribude aus chients, 3015813 %
Ctnlent alloués wx clients IATCO Gas - South el
102197 % A ceux dATCO Pipelmes . Sowth,

i.2.2 o2l

Lo Cour duppel de TAdberia {0
A R, (ithy 205, 2004 ABCA 3)

ATCO o mterjete appel de Ta décision. Blle
a it valoir que b Compission aavat pas com
petence pout attribuicr Te produl el vente, gui
auran di revemr e enier auk actionnires. Scloo
ele, en tonchant une parhie du prodmt de o veite,
fes chients gagnaient sur tous les tableanx puasquiils
aient pas supporte e coitt de Ta renovation des
biens vendus el quils profiteraient diéconomics
arfce B Pentente de loeation, La Con dappel de
FAlberta i a donne taison, accueillant Tappel et
annatant L décision. e renvoyg Fallaire & la
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matter was relerred back o the Bouard, and the
Board was directed o allocate thie entire amount
appearing in Lane H ool the allocinon of proceeds,
entitled "Remainder 1o be Shared™ 1o ATCO, Tor
the reasons tad follow, the Court of Appeal’s dee
sion should be upheld, v part; it did nok ere when it
held thar the Board did not have the urisdiction to
allocate the proceeds of the sale o rmepayers,

2 Anaivsis

-2

Tsvtiers

There as an appeal and a cross appeal moihis
case: an appeal by the iy in whicl i submas
ik, contrary (o the Court of Appeal’s decision
the Board bad junisdiction w allocite o portion
of the net gain on the sale ol o utiliny asset w the
rale-payving customers, even where no harm 1o the
public was found at the time the Board approved
the sale. and i cross-appeal by ATCO i which it
guestions the Board’s jurisdiction 1w alocate any
of ATCOYs proceeds trom the sale o customers. In
particular. ATCO contends that the Board has no
jrisdiction to miake an atlocation to rate paying
customers. equivalent to the aceuninlated deprecia
tion caleulated for prior years. No matier how the
issue ds Tramed it is evident that the crux of thes
appeal lies in whether the Board has the jurisdic
tion o distribute the sain on the sale of a ntiluy
COMPany’s asset.

Given my conclusion on this tssue, it 1s not nec
cssary for me w consider whether the Board's allo
cation ol the proceeds in 1lis case was reasomible
Nevertheless, as T note an para, 8201 will direct my
attention briefly 1o the question ol 1he exercise of
diseretion in view of my colleague’s reasons.

2.2 Stundard of Review

As this appeal stems [rom an administiative
hody’s decision, itis necessary to determine the ap
propriate level of deference which must be shown
to the body. Wittmann LA writing Jor the Court
ol Appeal, concluded tha the issue of jurisdie
tion of the Board attracted a standard of correct
ness. ATCO concars with this conclusion. | agree
No deference should be shown {or the Boad's

JBIERTY

estasuche 4 (2000 180 R

Comnussion, lur empoiznant atribuer a ATCO
totaline du solde i répartir selon la hene 11 do e
Bleau datirihution Jdu produin de Ta vente. Pony les
moenks qui suisent. il v a fiea de coatirmer en paitic
le jugement de da Cour d'appel. qui 0’ pas eu 1orl
de statuer gue lan Commiission n'ivant pas le pous
drartrsbuer ke procdugt e T vente aux chicnts

20 Analyse
20 Onesticns cn ity

Nols suitimes saisis d'un pourvol et d'un poar
vormedent, Dans son pourven, Ta Ville atfirme gue
contrarrement 4 ce qus estime T Cour dappel, Ta
Comunsston asait le pouvoir danribuer sux clients
une partre du g net résultan de Jaovente d'un
hen aflectd au service public meme si elle avan
conclu, au moment daworiser la vente, guaucun
préudice ne serait causé au public, Dans son
poursan imcident. ATCO conteste Je pouvorr de Lo
Comanission dattribuer aus chients toute parie du
produit de Brvente e soutent en pristicl e que
la Commission n'a pas e pouvoir de lear attnbuer
Péquivalent de Vamortissement cideule les annees
antdrienres, Pen importe o lormulation de b ques
tionen litige, notre Cour est appelée en Fespece i
decider si Iy Commussion i e pouvon d'atiribuer le
cain ned tire de Lievente al'un bien d'une entreprise
du setvices publics.

Vo ia conclusion i laguelle Varnve, point wes
besoin de se uemander s [a Comnnssion a raisom
Hement réparti le produit de 1o vente. Néanmaons
comine je le signale au par. 82, va les monfs de
mon cotfegue. je me penche bricvement sur L ques
lion de Pesercice du pouvorr diseretionnaire.

2.2 Noruwe de coutrole

Une décision admomistrative ¢t i Norigine du
présent pourvoroal faot déerminer le degré de dé
férence auquel a droit Foteanisme qu Ta rendue.
Sexprimant au nom de e Cour dappel. fe quge
Wittman a conclu que Jaguestion de la compdience
de Ta Commiission comnimdait Fapplication de o
norme de Ja décision correcte, ATCO en conviem
et med ausse [T 'y a pas hew de Fave preuve de
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dectsion with regard toits purisdiction on the
Tocation of the mer g on sale Ol assets, An o
quiry into the Tactors enanciated by this Court e
Pushpeanathan v. Canada (Minister of Citizeastup
and Tmisration), [IW9UR] 1 SO R 952, conlirms
this conclusion. as does the teasoning 1 United
favi Drivers' Lolloneshipe of Sowthern Alrevta s,
Calearv (i 2001 1 SO R85, 2008 SCC 1,

Allbouziy it is ot necessary to corduet a (il
analysis of the standard of review in this vase, I
will sekdeess the issue brelly i fight of the fact tha
Binnee 1 cdeals with the exercise of diseietion m his
easons tar judament. Lhe four fictors that need (e
be canvassed 1 order to determine the appropri
ie stidird of review of anadministiove ribunal
decision aie 1) the existence of a privative ¢lase:
2y the experhise of the wibunaifboard: (3} the pur
pose of the governing lezislation and the particn
lar provisions: and (1) the natare of the problen

Prashiprenathan al paras, RIS S)

L the case ot bar, one should svord o hasty char
acterizing of e isste as “jorisdictional” and sub
sequenily be tempied to skip the pragmatic and
Fanctionat analysis. A compleie cunnppation of the
[actors is reguired.

Faist, 5. 2600 of the ABEUBA grants a right of
appeal, but in o lindited way. \ppeils are allowed
on @ question of jurisdiction or e and only alter
lewve to appeal is obiasned fronna e

2601 Subject 1o suhseetion 1 apeat Ties from the
o b e the Court of Appaai on e guest o of perisdic
Foror on i guestion of T

120 L eane to apped may be ol taioed om a judgs o
Phe ¢ onet o Appeid ondy onan eph g ominde

ar whin ) days Trom the duy thar the o der e
cieon o ditection senzb v i be appeidod from
wats nde or

(0 withn o durther periodob Time as granted iy
ihe judee where the ude s ol the opirion that
e citcnmstimees wansant the grning of i
tiether perivd of lame

ALBERIA o juge Bustarache |54

détdrence & I'égard de ik décision de L Commission
concernamt som pouvoir danribuer le gain nee tine
de Lavente des biens, examen des facteurs <non
cds par note Cour dans 1areét Prhpanaihan o
et (Minisire de la Citovenneteé of de Pl
wigration), [1998) 1 R.C.S. OR2, confirme celte
concision, taul comme son raisopnement dins
Farrdt findted Tavd Drivers” Fellowshiip of Southern
Alberta o Caleary (Ville) 12001 1 ROC S J85,
MY OCRE Y

Sien quril we soit pas nceessaire dapprofondie
T guesticn de L noine de controle applicable en
Fespive. jo Fesamineri Dricvement puisqoe. dans
ses mob s, le uae Binnic se prononce sue exe
ciee du ponvoir diserétionnace, Les quaire Bcteors
3 considerer pour déterminer i norme de contidle
applicable o L décision d'un tribunal admimstrat!t
sont les stvans ¢ (D lexistence d'une clause priva
faes (23 Pexpestise du tribunal ou de Forgamisme:
(2} Pohier de Lot apphicable e des dispositions en
cause; £41 b natere du probleme (Pashpuanathan
nar, 249 38y

Prans la présente affaire il faut se garder de
conclure hativement gue la question e Jitige en
est une de « compéience » pus de Tasser wmbet
Ponalyee pragmatique et fonctionnelle, Texaumen
exhaustif des facteurs sTimpose.

Premicrement. le par. 2601 de TAEFLBA prévail
un droit drapped restrei i gun ne peat Cie exered gt
SUr e (iesiion de compétence o de drint et sen
lentent avee Cautarsation d'unquge

{11IADLC Y IDN

2601 Sous reserse du paragraphe (23, les dédisions du
i Commission sont susceptibles dappel devant Ta Con
Loy g aed st e question de droitou de compuicnee,

21 Uantorisation d'appel ne peus @re obter e oy juge
de ta Cour dappel gque sur demande présentée

A dons lex X0 jaws qui sunent Tordunaance, la
décision on b ditective vireause

M dans e délai supplonentaine gue fe juge estime
justitié daccorder duns lex cticonstotices,

34
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In addition. the AEUBA inclides a prvative clause
wineh states that every action. ouder, ruling or de
cisien of the Roard is fimal auel shall not be ques
tioned, reviewed or restrained by any procecding
i e nature ol an application for udicil review o
etherwise i any couri (s, 27),

The presence of i stanmtory tight of “appeal on
questions of qurisdiction and Taw sugeests a nwore
searching standard of review and less deference 1o
the Board on those questions (see Prvhipanathan,
at para. 30y, However. the presence of the privative
clause and night 1o appeal are not decisive. and one
must proceed with the examination ol the naure of
the question W be determined and ihe relitive ex
pertise of the tibunal in those parbicula marters.

Second, as observed by the Court of Appeat. no
one disputes the fact that the Board s o specinl
ized bady with a high level of expertise regarding
Alberta’s energy resources and (ilities (see. c.o.,
Consumers” Gay Co, v, Ontario (lnergy Board),
[2001] .1 No. 5024 QL) (Div. Cl. e para, 2
Coalition of Citizens dmpacied by the Caroline
Shefl Plant v Alberta (Energy Viilitios Board)
(1996) 41 Al TR (Bdy 374 (Co AL i para, 1,
In Tact, the Board is a permanent wibunal with
long term regulatory relationship with the reen
tated vnlities. ’

Nevertheless, the Court is concerned pot with
the general expertise of the administeative deci
sion maker, hut with irs expertise in relation 1w the
specific nature of the tssue before it Consequently,
whike normally one woubd have assumed that the
Board’s expertise is far areater than tat of a cown,
the nature of the problem at bar, 10 adopt the lan
auage of the Court of Appeal (para. 33), “neuiral
izes” this deference. As | will elaborate below, the
expertise of the Board is not engaged when decidd
ing the scope of its powers

ABTRTA

Boastaract . X0l NO R

Be plusc TALRUBA renierme une diase dinmin
nile de comrdle (ou clause privative) prevoyan
i Toule gesure. ordonminee ou décision de la
Commssion est détinitive et ne peut ¢tre conteside,
revisée ou restreinte dans le cidre dune instance
judickare, y compris une demande de contrdle ju
diciaire {art, 27|

e Tait que i or prévort un droit dappel s
une question de compdéience ok de droil seulenem
petet de conclure i Fapplication ¢ une norme de
controle plus stricte et donne i penser que notre
Con doit se montrer noins déférente vis a vis de
la Commisston rebativement & ces questions (v oir
Prushpanathan, par. 301 Cependant, I'existence
Jene clause d'immunitd de contrdle e d'ua droit
dappel nest pas décisive, de sorte quoil nous faat
exanuner fa nature de L question a imnchier et
Fespertise relative du tobunad adminisirait 3 ce
caard.

Deuxicmement. commie P fait remarguer I
Cour dappel. b ne conteste que la Commssion
est un arganisime spécialisé dote d'une erande ex
perlise en e gui concerne Jes ressouices o jos
services publics de TAlberto dans te domaine
éneradtigque (vnr. pooex. Comtmers” Gas Co, o,
Ontario (L nerey Board), | 2000 QUL Noo 5024 Q1
O divab par. 20 Coalition of Citizens Inpacted fn
the Carolive Sholl Planm o Albersa (8 nerey Uiifities
Board) (19963 4 Ata, RO Gdy 370G AL par,
RO sagiten tacdiun ribunal adiimisteatifl per
maneit gui réeit depuis e d'anndes les servi
ces publics reglementds

Quan quil en sort, notre Cour £'intéresse non pas
i Fexpertise eéndrale de Finstance administrative,
Mais 4 Son experuse quant 4l question préeise
dont elle est saisie. Par conséquent. miéme si Vo
Hendran noalenient pour acquis que I'expertise
de I Commission est beaucoup plus grande que
celle d'une cour de justiee, Ta nature de Ta ques
tion en litige « neatralise =, pour reprendee le 1erme
cmplove par L Cour dappel (par, 33), 11 déidrence
quiappelle cetie consideration, Comme je Fexph
que plus Join, Fexpernse de i Commission n'est
pas mise i comribution lorsquelle se prononce sur
Fétendue de ses pouvonrs.
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Thid. the present case is governed by three
picces of legasTaon: the PUBAL the GUA and the
ANUBAL These statmes give the Bowd a nundate
1o safeptard the public mterest in the natute and
auality of the service provaded e the COMNURILY
by public wtilities. Aco Lad. v Calgary Power L.,
TIOR2] 28 C.ROS57 i p. 5760 Dome Perrolewm | il
v Pubdic Uritisies Board tAhersay (19701 2 AR,
153 (C. A an paras, 200 220aid {1977) 2 S.CR.
K22 The degistative tramework at hand his s s
mam purpese the pooper tegulition of o eas utilify
w the public inturest, more specilically the reaula
tion of @ oonopaly in the public inkerest with as
primary toul being vate setting, as 1owill explinn
Ly,

The particalar provision @ ssue, 0 20020d )0
ol the GUAL which requires a otitiny 1o obtain the
approval ol the regubator belore it sefls anassel,
serves 1o protect the costoniers ltentadverse results
Brovght chout by sy of the atibty’s transictions by
enstringe that the evonemic benelits o cusioniers
are enlianced (MacAvoy and Sidak, at pp. 230365

While o fiest blush the pusposes ol the relevam
statutes and of the Roand v be concened ws @
deficate halanceme Fetween ditferent constituen
cies. e the otibty and the eostomer. ol ihere
jore entail determinutions wlisch are polyeentiic
(Pushpanathan, at para. 301 the interpretation of
the enabling stitutes and the particelan provisions
nnder review (s 2600 of the QLA s TG
o the AFTBAY s not a psivventne guestioi, con
trary 1o (e conclusion ol the Comt ol Appeal. h
b oan aigniny ke whether 2 proper constriction
of the enabling statutes znes the Boad jurisdic
tion 1o alocate the profits realized feom the sate of
an assel, The Thoard was ot created wadln the iain
prrpose ol inteepreting the AbUBAL tiw Gilin or
the PURA 0 1 he abstracic where ne policy consid
eration is an issue, bot rather 1o ensure tha utility
ates are abwavs qust and reasonable see e Led.,
al . ST60L I e case al bar, s protective role
dues not come o play, Henee, shis Tactr points
fo  dess deferential standard of review

ATEOGAS ANDDPIPETINES o

M BERIA Lo juee Bastaraghe (58]

Trossiciement. trois lois sappliguent en Fes
peee s b PURA I GUA ef PALUBAL Smvant ces
Iois, la Commission a pour mission de prateger N
IE1EL pabhic quant & i natare ¢Ui Ta quaiiic des ser
vices fonrnis 2 la collecivité par les entreprises de
services publics © Areo Frd. o Calean Power Lid.,
[1OR2) 2R.C.S 557, p. S70: Dome Pearolenn ul ¢,
Public Uifities Board (Aberta) (19761 2 A R, 153
(C.AN pan. 20 220 conf, par [1977] 2 RC.S 822
Fobier presiier de ce cadre Iegistant est de régle
e e adeguatenient un seryice de ear dans Finte
1ot public ou plus précisément, de réglementer un
niosnopale dans Tintéret pubhic, grice principale
et i Vetablissement des tarifs, Iy reviendiag,

[ disposition Uil ot TRdesse au premiu
chiet, le sous al, 2002diny de fn GUAL qui exige
i un service pablic obnienne de Forgamsme deré
clementation Dauierisation de vendre un bien. vise
4 protéeer les chents contre les effets prejudicia
fies de 1ate opération de Ventieprise en veillnt i
Facervissenient des avantages financiers guils ep
tirent (M acAvoy of Sidak, p. 231 2360

Manme si, i prenere sue, on peut consulé
per e objet ddes ks pertinentes o la radson
G de la Comnmission sont de réaliser un équl
libre deliva entre divers imidressds le service
pablic et des clients ¢, b conséguent. quils
imphgent un processus décisionned polycentii
que (Prshpanathan, par 36), Vinterprétation des
lois habilitantes ot des dispositions en canse {al.
2602 de la GUA e 1500dy de FAPLBAY et
pas. contrairement i ce qua concla fa Cour Jap
pel. nne guestion polycentrigque. 11 sTgit Mutdn de
ddéternpner siointerpretees correctement, les ois
haby biantes conférent & T Comntission le pou
voir dattnibuer b prodit ne de ta vente d'un bien.
Lowsque aucune question de principe nest souke
vée, le mandat prenuer de Lo Commission nesi pas
Finteepréter TARLUBAL Ta GUA on T PUBA de
mamiere abstraite, o de veiller ace que 1a L
fieation soit ogenrs juste et raisonnable (voir Azco
Lrd p. 3700, 1Fa Pespéee, ce rdle de protection w'en
tre pas en fe Partant, e troisicme facteur com
mande application d une norme de contiole moins

detereme.
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Fourth, the nature of the problem woderlying
cach issoe is Jifferent. The partics are in essence
asking the Court o answer 1wo guestions (as |
hiave set out above), the first of which is 10 de
termine whether the power to dispose of the pro
ceeds of sale falls within the Board's statnory
mandate. The Board. in its decision, determined
that it had the power 1o allocate a portion of the
procecds of asale of utllity assets 1o the ralepay
erst it hased its decision on its statutory powers.
the equitable principles rooted in the “reauintory
compact” {see para. 63 of these reasons) and pre
vious practice. This question is undoubtedly one
of Taw and jurisdiction. The Board would areu
ably bave no greater expertise with regard 1o this
issie than the courts. A court is called upon 1o
interpret provisions that have no technical aspect,
in contrast with the provision disputed in ferric
Public Utitities v, Canadian Cable televivion
Asan [2003] 1 S.CR. 476, 2003 SCC 28, para.
86. The inierpretation of general coneepts such as
“public interest™ and “conditions™ @s Tound in s,
15030(d) of the ALUBA) s not foreign 1o courts
and is not dervived from an ares where the triba
nal has been held o have greawter expertise than
the courts. The second question 15 whether the
method and actnal allocation o s case were
reasonable, T resolve this issue, one st con
sider case Taw., pohiey justilications and the prac
tice of other boards. as well as the details of the
particular allocation 1 this cuse. Phe issue here
is most Tikely characterized as one of mixed et
and law,

In Jight ot the four factors, T eonclude that cach
quesiion requires a distinet standard of review. To
determine the Board's power 1o allocate proceeds
from a sale of utilny assets suggests a standird of
review ol correctness, As expressed by the Comnt
of Appeal, the focus of this inquiry renvains on
the particular provisions being invoked and imer:
preted by the tribunal ts. 2602)(d of the GUA and s,
1503Mdy of the AFUBA) and “goes 10 urisdiction”

MR

Bustaracts | [k PN O R

Quaticn ment. L natuee du probicine n'esi
pits la meme pour chacune des questions en (e
Les parties demandent en substince 3 notre Cour
de repondre @ deux questions (¢noncees prece
denmimenty. Premicrement, e pouvoir d'atribuer 1o
produit de Luvente reléve O du mandat legal de
L Commirssion” Dans sa décision, cetie dernere
astame quieile wait le pouvorr daticiboer anx
clients une partie du produit de Ta vente des biens
Fun service public. Elle a invoqué i appui ses
powroirs Keaux, des principes d'équité ihérents
au e pacte réglementaire = (voir pai. 63 des pré
Sents motifs) et ses décisions antérieares. s agn
clairement d'une question de droit el de compé
tence. Eon poursait soutenis que In Compnission
ne possede pas uae plus grinde expertise quune
cour de justice & cet égard, Une cour de justice
estappelee ivinterpréter des disposinons ne cony
POFLINE aucun aspect technique, ce qui nélail
pas le cas de La disposition en Titige dans Tanrel
Barrie Public Utifities ¢ Assoc. canadionne de
tElévision par cdable, 12003] 0 ROCS. 176, 2003
CSC 28, par, 86 Qur plus est. Pinterpretation de
hotions géncrales comme e intérét public - o
< imposition de conditions » (que o retronve
a Fal 15000 de PALUBAL n'est pas élramgdie
Gune cout de justice el n"appartient pas i un do
e dans fequel il a G jugd quiun ibunal
mimstratil avait une phes grande expertise guune
cour de qustice. Deaxtemement, I méthode em
plovee en Tesplee et Pattribution en resuliant
ctaent elles raisonnables? Pour répondre a cetie
Question. il faut examiner la jurisprudence. les
considérations de prineipe ot la pratique d autres
arganismes, amst que e détal de ateibation en
Fespeee. 11 s7agit en somme d'une question miste
de fait et de draojr,

Au v des quatre facteurs. e conchis que cha
cune des questions en Jige appelle une norme
de contrdle distncte. Statuer sur le pouvenr de la
Commission dattribuer fe produit de Ta vente d'un
bien d'un service public requiert application de
B norme de Ta deaision correcte. Connme I dit 1o
Cour dappel, aceent est mis sue les dispositions
myiudes et nterpretées par Li Commission fal.
206020d) de 1o GUA e 15031d) de FALURA) o Ta
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(Prestpanashan, w paza, 280 Moreover, keepg in
s all e factors discussed. ithe generabity of the
proposiion walh be an addiienal Grctor i tovonr of
ihe Simposition ol aeorreeiizess s adard. as | atated
i Pashpenathan, ot para. 38

the broader the propositions ssserted, ad the Ter
ther the implications of such decisions s fram the
core expertise of the wribimal the Te s fitelibo, b tha
deterenee will be shown Withoutwa implivd or express
fecislating intent o the contrary as manitested in the
criter ta abore, legiskiares shoukd be assumed to Trne
fetn highly cenvialized proposit ons ol law 1o contls

The seeund question sesarhne the Board's
actial methiod nsed for ihe allocation ol proceeds
Jikel atiracts a more defereniia® st ndard, U the
one hasl, the Boards expertse parviculinly in this
area. its broad mandate. the techmed nature of the
uestion and the general puposes o the legista
ion. all stgaest a relatively high level ot deference
o ihe Boand's decision. On the other hand  tie ab
sence of 1 privative clagse on gquestions ol prrisdic
Lo 1 and the reterence 1o taw peedod toanswer this
guestion all stiggest o fess deferential standied ol
review which Tavours reasorableness. T not ey
cosary, howvever, Tor me 1o determme which spe
cithe stantdard would have dpplied hete.

As will e shown in the anadvsis below. Danyof
the view it the Court of Appeal made o eien o
Faet or T when it conchided thin the Beard acted
bevond its wirisdiciion by nusapprehendimg ity st
wiory and compon Taw puthovity Ploweser, th
Cotrtof Appenl erred when it did ot goon tocan
elude tiat the Hoard Bas oo unsdiction o allecaie
am porton of Uie procesds el sile o the propse 1y
Lo palepayers.

2% Wasihe Hoards Decivionavolig Trid it nan
Corpee!

Adnnmistrative tbunals o agencies are staty
ory creakions: they caniot exceed the poweis thal
were granted 1o them by ther enabling statute: ihey

W RTRTA Lo e Bastaradche It

guestion « touchie Ta compdience » (Pushpanathan,
par. 261 De plus. gardant présents A Pesprit tous les
factetrs considérés, le varaciere géndral de la pro
oSO CsEuR e clément gui milite en fvew de
i norme de Ta décision correcte, comme e Fai dit
dans Vanrdt Pushpanathan (par, 8)

. oplis Jes propositions wanedes sont wénerales, ot
plits dos repuercussions de ves décisions s'écat tent du do
izgine dexpertise londamental du tribunal. moins i} est
vransendlble an'en isse preuve de retenue b Fab
cence dhne intention eslaive implicite ou expresse 3
Pellet coniratie namilestdée dams les critdres gui preed
dent, ot prosnmera gue fe legiskaenra vonle lnisser au
coutn de justice I conpétence de foruler des dnoncis
fe il foprenien! yénudtabises

La deusicnie gueshior, gui porte sue fn me
hode emplovie pin T Commission pouy atiribues
fe produit de favente, appelle vraisembiablement
une nerme de controle plus détérente, Dhune part.
Fespertise de fa Comunssion, dans ce domane en
particybier. son vaste mandat, Ja technicite de ia
question et Fobjet general des Jois en cause purtent i
crafre que s décision justifie un degré relativenien|
dleve de deférence. Dautge part. Vabseace June
chause dimmunitg de comrdle visant les guestions
de compétence et Ja ndeessitd de se réferer au dront
pour vancher T guesiion. appetlent Fapplication
June nosme de contrdle moins délérente priviké
afont te caractese raisonnable de L déeision. Hnest
Jottelons pas nécessaire gue je précise quetle novme
de contdle aurait ¢ig applicable en Fespeee.

Comie le montre Fanalyse gui suit, je suis d’avis
e Ja Cour d appal n pis commis derreur de fan
o de droit lersgueelle aconclu que Ta Comaission
AVAEOULTCPASSE 83 COMPLTEIHCE €7 S¢ TIEPIENInt st
les pouvoirs e i conferent fa lod el Ty commen
e Cependant, efle a e tore de ne pas conchre
eit otilre quie la Commission nmait pas le polLLL
Fattribues aux clents guelgue partie du produii de

T vente des biens,

Y% b Conmmission a--elle rendn une décision
cenrecte et stjet desa comperence?

Us tribunal ou un orgimsme adomstratif est
une creation de T 1oic il e peat outrepasser es
potivoirs que i confere sa loi Babvilizante. 1k doit
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must “adhere 1o the contines of their statutory an
thowsty or Sjarisdiction’]: and they cannol trespass
1 areas where the legislature has oot assigned then)
authority s Mullan, at pp. 9 10 tsee also S, Blake,
Adminisirative Law in Canada (rd ed. 2000 @
pp. 183 B4y,

In order o determnne whether the Board™s deci
siottthat it had the jurisdiction to allocate proceeds
fromt the sale of a uihity’s asset was correct. 1 an
required 1o interpret the legisiative framework by
which the Board derives its powers and actions.
281 General Pripeiples of Statwory Interpreta
tion

Foranumber of years now. the Courthas adopied
[ AL Driedger’s modern approach as the methiod 1o
follow for statutory aterpretation (Consirction of
Stanates 2od el 1983), a1 p. 87y

Today there s only one principle or approach,
namely, the words of an Actare 1o be resd mtheir entipe
cantest and m their grammatical and ordinary setise
harmaniously with the scheme of the Act, the vbject ol
the Aca, amd the infention of Pacliiment.

(See, ea. Rizzo & Rizzo Shoes Lid. (Rel. [1998)
PSCR 2T an para. 200 Bell ExpressVu Limited
Partnership v Rea [2002] 28,00, 5350, 2002 SCC
A2 0t para. 200 L. v Canada (Attorney General),
[2005] 1 S.C.R. 101, 2005 SCC 25, wt paras. 150 87
Marche v Halifax isurance Co., |2005] 1 S.C.R.
A7, 2005 SCC 6.t para. 54 Barrie Public Uiilines,
at paras. 200 and 86; Contino v, Leonel-Congino,
[2005] 3 S.C.R.217. 2005 SCC 63, at para. 19.)

But more specificatly in the area of administra
tive law, tribunals and boards obtain then jutis
diction vver matters from two sourees: (1) express
grants ol jurisdiction under various statutes (ex
plicit powers); and (2} the common law, by apph
cation of the doctrine of jurisdiction by necessiny
mplication Gmphicit powers) (see also 1), M,
Brown, Energy Regulation in Omiario (loose leal
el atp. 2 15,

The City submits that it is both implicit and ex
phicit within the express jurisdiction that has been

MBIRTA

Bastersac fu 4, |12006] 1S ¢ R

PERADUCTION | < s'en temir & son domane de com
péteree e ne pent s'imnnscer dans un autre pour
lequet te Keaslaeur ne i a pas antsibué compe
tence » @ Mullan, po 9 10 Gonr Gaalement S, Blihe.
Ndwinistrative Law in Canada (3% ¢ 200,
p. 183 11

Pour décwder sia Commmission o cu ranson de
conclure guelle avan le pouvoir d'auribiier ie pro
dunt de Ta vente des brens d'un service public. je
dois interpréter le cadre 1égislant i Fongine de ses
atiributions et de ses actes.

230 Prineipes eéndrpux d'mierprétation legisha

e

Pepuis vn certain nombre d'années. notre Cour
fait sienne Vapproche niderne 01 AL Driedaer en
maticre dmterprétation des ks (Coustrie ttour of
Stectietes (29 dd. 1Y83), p, BT

DRADUCTION] Aujourdhui ol w'y & quun seul
principe on solution @il faut hire des termes dune b
dans leur contexte globai en suivant ke sens ordine e
el grmmmatical qui sharmonise sved Tesprit de I o,
Fobjet de L lor et intention du g mlenr

Noir p.exa Rizcro & Rizzo Shocs Ll (Re)., [19h|
IRCS 27 pars 200 Bedl LapresiVin Finsited
Partnerstip o Rey {2002] 2 RS, 359, 2000 CSC
2000 260 1L o Canada (Procureny général).
{2005] 1 RO S, 301, 2005 O8O 25, par. 186187,
Marche o Cie dAssurance HalifaC [2005) 1 RO S,
17, 2005 CNC 0, par. S Barrte Public {tilines,
par. 2000 B6: Contino ¢ Leonelli-Contino, [2003]
FRAOCS. 207, 2005 OSC 63 par. 19,

Toutefors, dans fe domame du droit adminisiratit,
plus particulicrement, it compétence des tribunauy
el des orgamisnres adiministratits a deus sources :
i Foctros expies par une T (potvoir explicite) ¢
{2y Lvcommeon law, supvant la doetrine de a dédue
tion nécessare (pouvoir implicite) (voir également
D. M. Brown, Energy Regulation in Ontario (&d.
fembles mohilest, p. 2 15)

La Mlle soutient que e powsorr exprés de L
Comnnssion dantorisee 1o venie des biens Jin
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conferred upon the Board 1o approve on refuse to
approve the sale of ulility assets. that ibe Boaed can
determine how o allocae the proceeds of the sale
i this viise. ATCO retorts that pot oniy is such 3
power absent from the explicit linguage o ihe feg
islation. Pt it cannot be “implicd™ from e statu-
tory teginie os necessatily meidental 1o the explicn
powers | aree with ATCO's submissions and witl
elabotate s reaad.

2.2 Jaxphcit Posvers Grammiatical and Ordinary
Meaning

As a prelaminary submassion, the Ciy argues
thas given that ATCO applied 1 the Board forap
prowal of butl the sale iransiction ersied the dispo
sition ol the proceeils of sade, this suggests Nt
ATCO recognized thar the Board has authority 1o
alloeate Ve proveeids as acondition oi a proposal
sale. This ateument does pot hold any weight in
iy view. [ st the application for approval cannut
be considered on its own an admission by ATCO
of the jurisdiction of 1the Board. buany event, an
sdmiission o this nature would ot lve any bear
ing on the applicable law, Moreover. Knowing that
1 the past the Board haa decided that it had juris
diction to allecate the proceeds of asale of assels
et had acted on s poser. one can assue il
A TCO was asking for the approvil of the dispos)
non of e proceeds should the Board notaceet

their avgument on wrisdiction. Ty Tactareyiew Wi

past Boord decisions on the approval ol sales shows
that unlity companics have constantly che Henged
ihe Board's junsdiciion to o tocate the nel gain on
the sile of assets (see, e, Re Frous Wi Pistizies
Corp . Al 150 B Decision 2000 1 Re A TCO
Goars-Nort, Al BALBL Decision 2008 630 Re
Uberta Government Tolephones. Al PUBL
ectsion Ne -8 1081 e 20 IS 1 Re frans Al
riticic s Corp . Al UL Decisien Noy ESTH 6.
October 120148 5 TransaAlog Uidities Corp (Re),
002 ALY Noo 30 ATCO Hleanic
Do, (Rep 12003 ALLLLBDY. No, 92 di b

The starting point of the amalysis requites that
the Court examing the ordinary nieaning of the
sections at the centre ol the dhspuie, s, 200Gy of
e GUAL ss. 130T 130300y of the AEPBA

ATCO GAS AND PIPEVINGS ¢ ATBERTA Lo juge Bistaradche 165

service public englobe  implicitement ¢t explict

fement celur de déeider de Nattribution du pro

duit de Ta venie. ATCO réplique que pon seulement
ce pouveir est pits expressément previ par YR
mais quon e peut « déduire - du régime législanf
qu'il découle necessirement du POUVDIE CXPECS, Je
suis Jaccond smee elle et voich potrquor.

20 Pouvoir eypheile

apdinaire

sens  prammatical ¢!

F 4 Ville soutient @ ntre prélimipaire qu'en tui
denvendant damoriser la vente des hiens e Iatiri
bution du produt de Topération, ATCO a reconnu
le peusoir de T Commpssion diimposer. conmme
condition de torisation, ane certaine attribution
du prociuin de L vente projetce. A mon avis, larau
aent nie tient pas. D abord, Ta demande datorisa
o re peut i elle seule e considérée comme tne
reconnaissianee de lncompétence de la Commission.
Do ot manicre. wne telle reconnaissance ne
sermt pas déterminante quant au drott applicable.
e plus. sachant que. par le passé, Ta Commission
avaut juad &rre investie du pouvoir dativibuer le pro
duit de n venie e aviil exeree c¢ ponvaeir, on peut
présunr i ATCO Wi o deniands dautoriser It
il do produn de Tavente pour fe cas oi elle
rejetterait sa pretention relative a la coimpdlence.
Lo faie, i1 appert des dévisions antéricures de (H]
Compmission dailoriser ol non une opéyation gue
fes entreprises de serviees publies confestent sysié
mahiquenient son poavon datiribuer e gam et en
pésultant (i o ex., Re TramMia Urilines Corp.,
Al E LR Dédision 2000 1 Re VT Gas-
Negthe, Al VB Decision 2000 632 Ke Alfcria
Government fetephonés, A, PUBL ecision o
ERIGRL. 29 juin 198 1 Re frans \ra Urilitics Corp.,
Al LB Décision nt Bh HI0, 12 actobre 1984
Tl Dalities Corpu (Rel. a2 ALl B,
Now 30 Qi 0 AFCO Elearie L, (R 1201030
AL No 92 by

Fanalvae exige at départ quion se penche sur le
sens ordinmre des dispositions au caeur du litige.
ol e sous al, 26020 de o GUAL le par.
1500 e Vol 1503100 de TALUBA et Fart, 37 de In

40
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s. 37 of the PUBA. For case of reference. | repn
duce these provisions:

GlA
26.

{23 No awner of o gas ntidusy desienated under subsec
tion (11 shall

whi without the spproval ol the Board

i} sell Jease, murigage oF othersise dispose
ot or encumber its property, Tranchises,
privileges or rights, or any part ot it o
them

amd @ sale, Jease, merigage, disposition, ¢ncum
brance, merger or consolidation made 10 contrasen
tion of this clinse is void, but nothing in this cause
shatl be construed 1o prevent in any wan the sale.
lease. mortgage, disposition. encumbrance, merger
or cansolidation of any of the property of an owner
ol agas uility designated under subsection i the
ordininy course ol the owner's business.

ALUBA

IS Tor the purposes of carrvine v s b boeas
the Board has all the powers, rights and privileges of
the ERCB | Energy Resources Conservativn Board ] and
the PUBR | Public ilities Board) that are aranted o
provided for by any enactment or by law

(3} Without restricting subsection (1), the Board meay
do all or any ol the following:

() with respeat wan order made by the Board. the
ERCRB o the PUB i respect of mitiers teferred
o in clatses (oo (o). make any Nurther erder and
impuse any additional conditions that the Board
considers necessary in the pubhic interest,

MBERTA

st o J [2000] 1 SC R

PUBA. Pour taciliver lewr consultanon., en voier le
Tesite :

[LRADUC TI0N,
GLA
6. .

(2) Ve proprictaite dun service de gy désiene en ap
phivation de parsetaphe (1) ne pens

di o sans Paatorsaton de T Commission

tr alienier o grever ses biens. concessions,
pvleges oudroils, i tlost ou en partie,
netamment ¢n les vendant, en les lovant o0
enbes by pathéguant,

tout grevemant, vente, location, constitnitm «+ hy po
thegue albrdiation, regroupement o lusion imterwe
nant en contravention de kb présente dispesition est
nulosaut ST ihintervient dans le cours normal dees g
tv s de Fentrepiise

VAN IR}

IS(h Dans Fexercice de ses oo, T Commission
jote des pomoies, des droits et des privileses quan
texte legaslatit ou Te dren par atlieurs applicable contery
A ERCH [Eoergy Resonrces Comsersation Board| et i
La PUB fPoblic Eludimies Board]

() Sans wmiter o portée du paragraphe () L
Commission g el presdre fes mestres suivanies, en e
Eite o en panti

d o Pégund dune ordenance rendue par clie
FERCB ou la PUB en apphcation des abindas a
ol endre oute autre ordonnanee et imposer
fes conditions supplemeniares queelle juge ne
cessaires dans Fmiérdt pulilic,
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A7 fnmatters with #s juvisdiction the Board may order
and requite any person o local anthority 1o do torth
with or within or ata specificd fime and in any manner
prescribed by the Board, so faras tis net incotsistent
with this At or amy other Act conterting jurisdiciion,
any st neattet or thing tat she person or fowalanthor
ity is o may be requited 1o do ander this Actor nder
any other wenerad o special Aet umd may torhid the
doing o contimung of any s neiicr o thing that 1
contearention of 10y such Actor o any regulation, rrk
vrdder or duection of the Board.

Sonre of e above provisiops are duphcated
the other 1wo statites (see, eg. PP ss 850D
and DOl i GRIAL 5. 22000 see Appendive

There 1 no dispate that s. 2602108 the GUA con
tains o prohibition against.among ather thmes. the
osner o @ wiliny selling, leasenz, mortgaging of
otheiwise disposing of its property outside of the
ordinary course of business without i approval
of the Doard As submitied by ATCOL the power
conferred v o approve without more. There is no
mention 1 s, 26 of the growmds Tor granting or de
pying approvai onof the abiliny 1o gram coditional
approval, let alone the power of the Boaid to alo
cate the net prodit of @ asset sade, [ would sote "
piassing that His power is sufficient alleviate the
Fear expressed by the Boapd that the utiiny night
b tempted G seftassets on which it might reatize
large prohit ko the detriment of patepayvers it couhd
pean the berelits of e sade.

s mterestiag Lo note that s, 2002 kdoes 1ot apply
1o all 1ypes of safes Gind leivwes morneides dispuy
sitions cactinbiees, meegers of consolidations),
it excludes sales in the ordiiary course of the own
ors husiness 11 thie statatory seheime was such that
the Bourd had the power 1o atlecaie the proveeds
of the sife ol utility assets, as argued here s 2002
wonld aatarally apply o all sales oF asseis o, al
i mum, exempt only those sales below o cettain
vitve. 11 is apparent i allocation of sale proceeds
1o customers s not one ol ity purposes, In Tk s
26¢2) can only liave limited, i any. application o
non utihny assets not rekared o utiliny Tupction (es
pecialiy when the sale has passed ihe "no i

S PIREE ST S
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37 Dans les dominnes de sa compétence, la Commission
peut ordonnur et eniger (u sne peisenie. compris yne
a dministration: municipake, immédiatement on dans
e ddlar quielie impartit ot selon les modaliies quietle
Sétermine. 4 condition gue ce ne soit pas incompatible
aved T présente loi oo une autte contérant compéience.
fisse v gquelle est tenwe de faire o sosceptible d'ébe
tetine de Gire sunant b présenie loj ou oute autre, gé
aerde on specibe. et elle peut interdire ou fae cesser
LU e Ui Lotrevient @ ees fois ou i ses reples, ses or
lennan.es o1l ses directnes

Certaines de cos dispositions higurent également
Jans Jes deus autres ois (voir, poex., e par. 830 et
e sous ab. Y0102xhir de fa PUBAS le par, 221 de
i GUA L Texke o annesel

Nut ne voiteste que le i, 2602 de tad WA Inter
it entre autres au proprictaire d'un service public
dnlicner ses Mens, notamiment par sente. location
on constittion d°hypothéque. sins Fatorisation de
L Cotmmission, saut dans le cours normal des acti
vités de Uentreprise. Comme Fa fait valoir ATCO.
Ia Commission a ke pouvoir dawtoriser Fopératon,
sans phis, Laarticle 26 ne fait auctine meation des
paisons ponr tesquetles Dautorisation peut ¢ire ac
cordée ou refusée ni de B Taculc drautoriser Fopdé
fation Bt certinnes conditions, encore moiis du
putnvoir attbuer e profie net réalise. le signale
au puissage gie le pouvoeir conférd an par. 2002
cufiit & dissiper T ermnte de Ta Commission gue le
service pubhic soit tentd de vendre ses biens {ort
profi i derriment des clients, siie hendhew e de
Bk venie B revieat entivrenent.

B est intéressant de nofer que le par, 26(2) ne
Sapphique pas & tous Jes ypes de vent: sk gue
de location. Je constiration dhypotheque. dalicna
yion, de arevement ou de Tusion, a etfet il pre
voil tine eseeption pour L vente effectude dans
fe cours normal des activitds de lentreprise. Si de
régime Iegistatil conlérait a fa Commission le pou
voit d atinibuer le produit de B vente des iens diun
cerviee public, comme on le pretend en Tespcee,
i v de sor gue e par. 2002 sTappliguerait O toute
vente de hiens o, ont e moins, e provoinit une
exception que pour la vente neseedant pas wi cer
yarin montant. 11 appert que Tattibution duproduit
de lo vente aux clients n'esl pas Fun de ses objets,
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tesh. The provision can only be meant 1o ensure
that the assel in giestion is indeed non wility, so
that 1s loss does not impair the wiility fanction o
quality

Theretore. a simple reading of s, 26021 ol the
GUA does permit one to conclude that the Board
does ot have the power to allocate the proceeds of
an asset sale,

The City does not limitits arguments 1o s. 2602,
italso submits that the AEUBA, pursuantios, 1503),
is an express eramt of jurisdiction becatse i arhor
izes the Board to impose any comdition to any order
so long as the condition is necessary in the public
mterest. In addivon, it relies on the general power
in s. 37 of the PUBA for the proposiion that the
Board may, i any matter within us juoisdiction,
make any order pertaining o that matter that 1$ nol
imcansistent with any applicable statae. The -
tended meaning of these 1wao provisions. however,
is lost when the provisions are simply read in isola
tion as propused by the Citv: R, Sullwan, Suftivan
and Dricdger on the Construction of Stanses thih
el 2002y, & p. 20, Canadian Pacife Air Lines L,
v Canadicen Afr Line Pilors Avan, [1993] 38,01,
T2h au p. 735, Marche, at paras. 39 ol Rrisiol
Myers Squibh Co, v, Cavada (Atarney General),
[2003] 1 S.C.R 5332005 SCC 26, w0 para. 105,
These provisions on their own are vague and open
ended. [ewould be absurd 1o allow the Boacd an up
fentered diseretion o attach any condition it wishes
to an order it mitkes. Furthermore, the concept ol
“public interest™ found s, 1303 15 very wide and
clasie; the Board cannot be given wital discretion
over its limitaiions.

While 1 would conclude that the legislation s
silent as 1o the Boards power to deal with sile

AMBERTA

Bisturache {2006) 1 SO R

Prallewrs, en ce qui concerne ies tuens non il feg

s an service publie et érangers i L prestation du
service. Tapphication de cetie disposition, a0 sup

poser quelle sTapplique, est nécessairement himi

e {surtou lorsguee 1 vente sanshut au entdre de
Foabsence de préjudice »). Le paragraphe 26(2) e
preut avorr guiun seul abjet, soit garanin que ke hen
west pas aftetd au service public, de mamere que
som alidnation ne muse o1 3 Ja presiation Ju service
neasa guadited

Par consequent. la simple lecture du par. 2662)
de b GUA permet de conclure que b Commission
' pas le pouvon datmibuer le produit de la vente
d'un biea

[.a Ville ne fonde pas son argumentation gue s
le par. 26021 el it ausst valoir que Je par. 153
de PAEUBAL qui attorise Ta Commussion & assort i
ses ordomnances des conditions qu'elle estine né
cessanres dans Fimdrét public. confére un pounsor
expres 3 ke Commiission. De plus, elle imvoque le
pouvorr genceat que prévoir Tar 37 de 1o PURBA
penr sottenic que Ta Commission peat, dans les do
maines de sivompetence. rendre toute ordonnanee
i n'est pas sncompatible avee une disposition 1¢
aislanve apphicable. Or. considérer ces deux dispo
sthons soiément connpe e préconise la Ville fin
perdre de vue Tear vénitable portée : R, Sullivan,
Sullovan amd Dricdger on the Construction of
Saties (3 dd, 2002y, p, 20 Lignes adéricnnes
Canadien Pacifique Fee o Avsoc, canadienne dey
pilotes de dignes aortennes, [1993) Y RCS. 721, p.
T3S, Marche. par. 39.00; Bristol-Myers Synith Co
o Cunada (Procurenr goncraly, [2005) 1 RO S,
33302005 CSC 20, par. 103, Ea cux mémes, le
pa 1503) e e 37 som vagues et sujers i diver
ses inerprétations. 1E serait absurde daccorder i
ia Commission e pouvoir diserétionnatre absoly
drassortir ses ordonnances des conditions de son
chonx. De pics, Ta notion ¢ imtéedt public - i la
queble remvoie fe par ES(3) est ures large et élas
tigue, i Commission e peat se voir accorder le
powvenr diserétionmane absolu d'en circonserire Jes
liniites.

Mene st i Pissue de Ia premicre éape da pro
cessus dmterpidtation legislative, je suis enclin 3
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provecds alter e intial stage in the staitory m
terpreition analysis, becanse the provisions can
nevertheless be said (o reveal seme ambigaity and
meohierence, D wil) pursue the inguiny rurther,

Tiue Court i stated on minenons cevastnis
that the grammakical and orlizy sense of 4 see
Hom s soldeterminaive and does pet copshitule the
end ot the inguiry. The Courtas obliged 1 yevnsidy
tie 1ol context ol 1he provisiens o be sterpreted,
no ket how plain the disposition nmy seem vpen
witial rembing tsee Cliear v Canaeda (Minisicr of
Citizenship and Innigraion. 120020 SO 8L
2002 SCC 3 at pare, 34 Swihvan,al pp. 20 20
will theretire procced to examing e purpose and
sehietne of the fegistation, the legislative mtent and
the peevant lepal notnis,
280 jmplicit Powers: ngize Contest

[he provisions al issue are foond an sbtutes
which are hamseles companents of o larger statu
oy sehenie whicl canpot be ignored,

s the produat of arabnd aod logial legiskitune,
the statt e s considered g i systent baery com
ponant omribines o the meaping as o whole, amd the
whole @ ves eaning fotis parss: “cach legal provizion
Should be considered i relition o ther provisions s
e rts ool

VAL Cone, The tmerpretation of 1egislation in
€ arande 3d ed, 20008 v, i)

s ig oy statutory nterpretition exereises when
deterpiimng the poswers i i administradive hudy,
conids need 1o esamine (he contest that colours
e wonds amd the legishne seheme. The ultnnate
ol 1 10 diseover the cear intent of the fegislitire
amd the rue purpose of the stituie while presery
iy e harmeny, cobetence and consistency ol the
legistatnve seheme (Belf Lapre sV at pina, 27 see
also Srserpretaion Ao RSAL 2000, ¢ 18 s, Y]
m Appendix. “[Sfatuory interpretation is the an
s dimg the legislane spirit embodied in enaet
vients L Bristol Avers Seuilils Co oot para, 102

CMBERIA Lo puse Bustiache 169

conclire que Ta ol estsitencieuse enee qui coneerne
je pouvais de i Convinission de decider du sort du
produit de laveme, je poursuis inalyse cur on peut
péanmioins soulenie que les dispositions som jus
an’ivun cettin point ambighiés et ncohdrentes.

Notre Cour o athirmé maintes ois gue le sens
gramniical et ordinre dune dispusition n'est
Pas déterminant et ne met pas fina Vanalvse. 1 faut
wenir comple du contexte global de T disposilion,
e si. i premitre vue, e sens de son libellé peut
paraitre cvidem (voir Clicn ¢, Cunada (Ainisire
de ta Citovonnete oo de Plonmigragion). |2002] 1
ROS. S0 2000 CSC 3 pan, 34 Suliivan, p. 20
213, Je vais done examiner Fobjet et Pesprit des Jois
natnlitantes, 1 imention du leaislateur et les noribes
juridigues purtisentes,

2080 Powvon implicite

contexie global

Ees dispositions ¢ cause figurent dans des lois

qui tont elles wémes pantie dun cadre Tégislutif

phus Lege dont on ne peut Laire abstraction

Cu re dCun Besistatens rationnel ot Togague, b or est
cemnde lorier i sysleme @ cliague Slément contribue
an sens de Densemble et Pensemble, e sens de chacm
des Slémenis © ¢ chague dispositivn Iégale dut etre en
se. relativement aux aatres, comue v Traction
Jun enseinbic complet -

vk

(AL Cond, Joser prétation des fois (37 & 1999),
n. ARSY

Comme dans ke odre de toute imerprétation ic
ajs ative, appelde o circonserite les pouvairs dun
organistme adpnnistralil, une cour de justice don
senir compte din conteste qui colore Tes piots el du
cadre légishuir, objectit nltine consiste A déen
aer Fintention manifeste du lgislateur i Tabjet v
Hitable de Y loi ot en préservant Plarmoenie, i
cohidrence ¢ Tuniformité des lois en catlse (Bell
fovpressVie par. 2T voir deadement Ulnierpreta-
o Acr WSO 2000, chy 8, art 1003 innexe).
< Dimterpretation Igishitive est L. § Vart de de
couvrit Tesprit din Iegishaleur qui impregne fes
textes leisthitus -1 Brisrol-Myors Sepuibly Co,
pate. 102,

L)
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Consequently. a grant of authority (o exercise o
discretion as found in s, 153030 of the ALUBA and
5. 37 of the PUBA does not conler unlinied dis
cretion o the Roared, As subnntied by ATCOL the
Board's discretion is o be exercised wuhin the
conlfines of the statutory regime and principles gen
crilly apphicable to regulatory matters for which
the legislatre is assumed 10 have had regard 1
passing that fegislation {see Sullwvan. w pp. 151
353 To the same vem, it s uselub o rerer w the
following passage from Bell Canada v, Canada
(Canadiun Radio-television and  Teleconunani-
cations Commission), |1989] 1 SC.R 1722,
p. 1750:

The powers of any administrative tribunal st ol
caurse be stated inits enabling statute bat they may ks
exist by necessary mnplication from the wording ol the
ack, its structure aned s purpose. Although courts, mus
refrain from unduly broadeing the powers ot such iy
ulatory authorities through judicial law makimng. they
must ilso avoid sterilizing these powers through overly
technical interpretations of enabling statutes

The mandate of this Cowl as o determine
and apply the intention of the leqishture (Belf
ExpressViu, at paca, 62) without crossing the line
between  judicial interpretation and  legislative
deafting (see Ko v. Melutosh [1993] 1 S.C.R. 6386,
at para. 200 Bristol-Myers Sepeehly Co., il para. 174,
That being said. ihis rule allows tor the application
ol the “doctrine of jurisdiction by necessary mpli
cation™ the powers conferred by an enabling statute
are construed 1o include not only those expressly
granted but also, by implication. all powers which
are practcally necessary for the accompiishment
of'the ohject intended to be secured by the siatutony
regime created by the legishuure (see Brown, at .
216.2; Bell Canada, a1 p. 1756). Canadian courts
have in the past apphed the docirine to ensure 1hal
administrative bodies have the necessary jurisdic
tion 1o accomplish their statutory mandate:

When legislition attempts to oreate o comprehen
sive regulatory framework, the tribunial must tave the
powers which by practical necessity and necessary im
plication ow irom the regulatony anthority exphicitly
conferred upon i

MNERTA

fsravache S |26 SO R

Le powvorr diseretionminre que le par. 1303
de PALUBA et Fart, 37 de la PUBA contérem G
lr Commission nest done pas absolu. Comme e
dit ATCO. 1o Commiission doit Feserver en res
pectant le cadre Wgisianf et les principes acnera
lement applicables en mati¢re de réalementanon,
dont e legislatenr est présumé avorr tenu compte
e adoplant ces o tvoir Sullivan, po 151 1555
Dans e mdéme ordie diddes, Te passage surva
de Tavrér Belf Canadi . Canada (€Conscil de la
radiodiffusion ot des 1élécommunicarions Gana
dicrnes), [19R9] | RS 17220 po (750, se pevele
periinent

Les ponvens don wibimal administrant doivent évi
demnent ¢lre envncds dans sa lor habilitzinte, ms ils
penvent également déconler implicuenent du tesie de
la fod, de son econunite et de son objet. Bien que les
tihunaiy doivent sahstenis de trap Slateir les ponvoirs
de ces organismies de rdglementation par lézisiation ju
dicrire, s dovent ezalement Gviter de les rendre sié
riles e amterpiétant les fois habilianies de fagon vop
tormaliste.

I incombe i notre Cour de déterminer Nintention
du leaistatemn et dy donner effet (Bell £rpressV,
par. 02y sans Nanchiv a ligne qur sépare Tinter
prétation judiciaite de la formulanon idgislanve
wenr K s Medtogh, [1995] 1 R.C K. 686, par, 26,
Briviof-dbvers Sguilih Co, par. 174y Cela din, cette
régle permet Fapplication de «1a docirine de Ta
compétence par deduction ndeessare @ sont con
pres dans les pouvoirs conléres par la ko habils
Lante non seulement ceux qui y sont expressénen
choneds, mais aussi par déduction, ous ceux g
sont de Tan nécessaires a da réalisation de Fobjed
U du eégime Wgislal o voir Brown, p 2 16.2: Be i
Canada, p, 1750, Par le passé, les cors de justice
canadiennes om applique Ta doctrine de manicre a
ivestic fes organismes adnmistrants de la con
petence necessaire i Feseeution de leur mandal

leaal :

[ERADUCTON] Lorsque Tobjet de L Waishiton est e
ereer e sasle cadre réglementaire, le nibenal adnn
nistranl deit posséder les pouvoirs qui. par iideessile
pratique et deduction néeessaire, découlent du penoir
réglenientanre qui Jui est expressément conlidre.
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Re Prow Clooadenl Canada I and T aion G
fad, QOS2E TH DL G 601 e PLCO o pp
038 30, arrd olusin 12 OU 2y T o) feee
atso Seterproviccial Pipe Line fed, v Neatioval
Lnerey Board V1ST8] 1 1C €010 AD Canadiog
Broadeasting  Loague v fordio-
rofovision and e lecommmnications Comnssion
[F9R3] 1 C, 82 0C AL alfd [19830 1 SCRITH

€ ainretadieint

P undersiand the Ciiy's argusents 1o be as 1o
Fows: (1) the cnstemers acgiine ¢ right e the prop
ariy o the owner of the utitity when they pis 8]
the serviee and are therelore entitled 1 return o
the probts nuade at the time of tae side of the prop
erty. amd 21 the Board has. by peeessity. hecause
ol ils jurisdiction W approve o feluse o approve
the sile of utitity asses, the power 1o allocate tie
provecds of the sale as @ comdition of its order. I he
doctrine of wrisdiction by pecessary mpiication s
a e heart of tire City’s second argament feannet
aceepr either of these arguments which weom oy
view. dintmerneally comtrany 1o the state of the law,
s s revesied when we seiuiimze e entire con
text which [will now endzavoun tode.

After o brel review of alew hisionieal Tocts
| will probe imo the main funhon of the [Revnl.
vite serting, and il then explore the seideata
penets which can be dennved from the comrest.

Hisiortedd Backoround and Brogder Con
fe f

IR

e history of pobhe utifities reculation o
Mher o vonginaied with the creatton i 1913wl
the Board of Public Utilny Comuvissioners by Fh
Pubstic Uailivies Ao, S AL 19I5, e 60 This satowe
was hased on similar Amcrican legistation TR
Agner. “Pablic Uity Rate Contiob in Albeoa”
3L S Cam, Bar Rev, 108 a0 pe 191 While the
American  unspridency il exts e thsarea
should be considered with cantion anen Uit
Conada and the Uivted States have very dilierent
polincal and constittnional legal regimes, they do
shed soine light on e issue

Pursuant w0 Fhe  Pablic Diilivies A e
st public utlity hoard was established as o
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Re D € lremtic al Canade Ine, and Enion Gy L.
(UL T D0 Gy o N ELC One L p. 638 634,
cont. par 19831 12 O Q2d) T3 CAD (veir éga
femeat Interprosineral Pipe Line Ll oo Office na
tional de Penereie, JIYTR] T C 00 AL Ligue
de lu radiodiffusion canadienne oo Conseil de Ja
rediodiffusion i des cétecommmications calid:
dienpes. 1983 1 CEOIR2CA ), conl par [1983]
FIAS 17

Voici guetles <ont selon moi les prétentions de
T Varle o f 0y en acquittant leuis factures. fes cliems
acquicrent wn it sur des biens du proprictaire
du service pubhc et ont done drait & une parkie
du proht ird de fear ente, (21 fe pouvoir de la
Commnssion d'amoriser ot non i veme des biens
dun serviee public emporie, par ndeessité, celui
Gassujettie PFamtorisation & une certaine répartition
du produil de taovente, Ta doctnine de fconmpe
tence par déduction ndeessaire est an ceur de
densicme prétention de L Vilke Je e penx faire
dront ni i Fune ni i lautre de ces pretentions qui. 2
mon s, sont dimdiralement contranes au droil
applicable, conmne le revele coapres Texamen Ju

¢ontede ghobal.

Apres an brel rappel historigue. je e pencherai
st B peingipale fonction de Ta Comnission, Féta
Blissenient des tarls, puis sur Jes pouvolrs acees
wofres aui pedvent cire dedusts dincomexle,

YA Hiaorigue o8 cantents geni il

Fos services publics sontréglementés en Albertit
depais T création en 1915 de Torganisme appele
Hoond of Public Utihity Comissioners en vertu de
P Joi inditalée fhe Public Udiities Actc S.AL 1915,
ef O inspirde dune foi péricaine simitaire t 1L R
Milner, -« Pubtic L tility Rate Conteol i Alberta
(O30) 8 K o B can WL p Y01 Bien gu'il Taille
aborder svee eirconspeetion Ta wrisprudence et b
doctrme amdricaines dans ce domaine  les régl
mes politigues des Brats Uins e du Canada <t
fort i férents. toat comime leurs tdaimes de droit
anstititionnel — elles Colairent la gquestion.

Suiviet The Poeblic Vilities \er da premicre
commission des services publics, composée de

S
1t
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three wember ribunal 1w provide general supet-
vision of all pubiic utilities (. 241 10 1imestigate
rates (. 23) 10 make orders regarding equpimen
(5. 240, and 10 require every publie utility 10 file
with it complere schedules of rates (s 23) O inter
est [or our puiposes. (he 1915 statute also required
public utilmies w obiain the approval of the Board
ol Public Uity Commussioners before selling any
property when outside the ordinary course ol their
husiness (5. 29(gh.

The Alberta aergy and Untlities Board way
created in | ebruary 1995 by e amaleamation
of the I'nergy Resources Conservation Board and
the Public thilities Board (see Canadian Insttute
ol Resources Law, Camada Fucray Line Service:
Alberta (loose leal ed.), ar p. 30 31011 Sinee then,
all matters under the jurisdiction of the Fnerey
Resources Conservation Board and  the Public
Utilities Board have been handled by the Alberia
Lnergy and Lilities Board and are witliin s exely
sive junisdiction, The Board has all of the powers,
rights and privileges of s two predecessor boards
(ALUBA, ss. 130 15(]), GUA, 5. 39

In addition 1o 1he powers Tound 1 the 1913 st
ute, which have renvined virtuaily the sanie in the
present PUBAL the Board now benelits (rom the
following express powers (o

. make an order respecting the improvement of
Ihe service or commodity (PUBA. s, 8U0thy;

2. approve theissue by the public utiity of shares,
stocks. bonds and other evidences of indebied
ness (GUAL s, 260206 PUBA, s, 10121

3. approve the lease. mortgage, disposition o
encuinbrance of the public atnlny's property.,
[tanchises, privileges or nights (GUA, s
2Oy PURA, 5. 100 2)d)tim;

4. approve the mwerger o consohdation of the
public wility’s property, franchises, privi
leges or rights (GUA, s 26021600y, PUBAL s.
PO HA i)y, and

ATCOGAS ANDPIPTLINGS AL RERTA Bastieache J
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trols membres, surveillan de maniere générale
tous les services publics are 21 enquétant sur tes
Larits Girt. 23y rendint des ordonnanees concernam
Féquipenient art: 21 e exigenit que chiacun des
services publies ui remette Ia lste complite de ses
tarifs Gt 230 Signalons pour les besotns du pré
sent poursoi que la loi de 1915 exigeain également
dun sevvice public quiil obtienne de Forganisme
Cautonsation de vendre un bien en dehors du cours
nornnal de ses activités (al. 2903,

La Commission a é1¢ créée en fevrier 1993 par le
fusionnement de Uaneray Resources Conservation
Board et se B Public Unilines Board (soir Institut
canadien du dron des ressources, Canada Freren
Law Sevviee : Mberta . Teuilles mobilesy, p. 30
0L DEs Tors, toutes les afTaires qui éaient <
ressort des orgamsmes (usionnds relevaieni de sa
compétence exclusive. La Commussion a tous les
pouvoirs, les droits et les priviléges des organis
mes auxguels ele o soceddd (AEURA L are 13, par
150 GUA L an, 39

Outre fes powvonrs présus dans la loi de [915,
e sont pratiquement idenngues & oceny gue
confere actuellement La PURA. fa Commission est
aujorrd hui mvestie des ponvorrs expres sivants

Loorendre une ordonnance concernant  |ame
horation dJdu service vu du produn (PUBA,
al. 8Oy

Jooautoriser Pentpeprise de seivices publics a
dmettre des actons, des obligations on dautres
nres demprunt (GUAL al 200201 PUBA
al W2

Loantonser Tentreprise de services piblics
alicner au i arever ses biens, coneessions, pri
vileges o drons, notamment en fes ouant vu
e les hypothdguant (GUAL sous ab, 20021y
PURA. sous al. 1D

J 0 aworiser I fusion ou le regrouperent des
biens, concessions, privileges ou droits de
Fentrepise de services publics (CUAL sous al.
200230, PUBAL sous al. 02 )y i)
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5. athorize the sate or peront 1o be made on the
public stiliny’s book a transier of any share ol
s capital stock 1w corporation: that would
result i the vesting 1 That corporatian o nue
than 50 percent of the ouistarkiing capital stock
of the o ner of the pubhic auliny (GUAS 2700 5
PUBA, ~ 1)y

it zoes without saying that public utlities are
sery dinmted ke actions they con tihe, o evi
denced Trom the ahove list. Nowhere s ihere o
mention o the auhority 1o allocate proceeds from
o sale or the diseretion of the Buaid Gy intertere
wilth owvaerstop rights,

Even in 1995 when the legislatore decuded
form the Alberta Enerey and Utilities Board, 1l
did nol see e modify the PUBA o the GUA
tr provide the new Board wih the poser o allo
cate the peceeds of a sale even though the von
voversy surrounding this issue was full blown
see, . Re Mbert Government Teleplones.
Yl PULRL Dee sion Noo BSI081: Ke Trons it
£ rifesic s Corp.. Al PUBL Decision Noc ESHT6).
Hks o well estabished princp e thiae o legislature
s presumed o ave aanasiery of existing e both
comtdon iy and statute fwe tee Sulfvam ai pp.
P50 A5) Ivis also prestmed to bave Taown all ol
the clicwim tances sutounding e adopricn of rew
legislaion.

Although the Boaed niy seem (o possess o v
riety of powers and Fuactions, it is manifest fiom
areading of ibe AEUBAL the PUBA and the GUA
that the prineipal Tunction of the Board in respect
ot public utilives is the determination o rates. its
power 1o supervise e lmances of these compa
nies and their operations, althoughy wide, is in prie
e muidenial to fixing rates fsee Mitner, at p. 102
Browan, ab p. 210,63 stey 1 speaking lor the v
porivy of this Court i Aree frd., ot p 570, echoed
this view when he said:

B s evident from the povers accorded o the Baard
by the fegiskiture in both statutes maitioned above thin
the fepisluure has given the Bowd o mandite of the
widest proportions to saeeaand the public interest in
the manure and guadity o the serviee prinaded 1o the

ATCOGAS ANDPIFTUIRES ¢ M OERTY Lo fue Bastaradche i73

3. woriser In veile dactions de Fentreprise due
services publics i une sociéld ou Finsceription
dans ses registres de toute cession dactions &
ape secicte lorsque Ja vente o ta cession ferai
en sorte que cetle sociele détienne plus de 50
pour 100 des actions en circutation du propi i
taite de Fenteeprise du services publies (GUA,

P 2L PUBA, par. 1I2{1

H appert done de cette caumeration quiune enire
prise de services prblics wune marge de manacuvre
(e limtée. TEm'est Fait mention ni du pouvoir da
tibner be produit de Bvente ni du putivore diserd
tivonanre de porter mteinte st droit de propricié,

Mt Torsque le egishateur o décide de ereen
e Commission en F3US, 01 w7 pas juge opportun
de muditicr Ta PUBA ol GUA pour deaner au
ol orgatisme e ponvoir dhanribuer le produit
dune vente. Pourtant, la guestion suscitait dépv ia
comtrverse {voil, poeXe Re Alberta Governmeat
Polephones. Ak, PURL Déaision n” B80S ¢
Re FrapsAfna Critivies Corp., A, PURL Decision
P 1S HT0). Selon un prineipe bien éabli, Je lais
Eateur est présumé connaitie pakotemnent e droit
existanl, quil sagisse de T common aw e du
dront drogigine Jeaislative (voir Sullivin, p. 154
P33, 1 est ¢galement censd Shre an Lait de toutes les
cireonstances enfeneant Padoption de fa ponvelle
losi.

Bien que to Commission puisse sembler posse
des route e camime danzibutions ci de fonctions.
il ressort de FABRU BAL dein PUBA et de Tn GUA
que son principal pandai, i Fégard des epirepri
ses de sevvices publics, est Iérablissement de taril.
Son pouveir de sueveiller les finances et e fone
BONRCMIen! di Ces enlreprises sl coples vastie s,
en pratigue, il esticeessoite i sa fonction premicre
tvoir Milner, . 1020 Broswen, p, 2 10,038 expriman!
an nom des juzes majoritarees dans Aeo Lid., e
juge stey o abonae dans ce sens (p, 570)

1 1essort des pounveirs gue le légishidenr auc corddfs)
4k Connmission duns les deus lors mentionnées ci-
duesstis, quiba imvesti L Commission du mandad tres ¢f
nérad e veiller s antdrdts du public gquant sl sty
ef i quititd des services rendus bl collectivitd pu

59
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community by the public utilities. Such an extensive
regulatory pattern must. for its eilectiveness, include
the right 0 control the combination or, as the legisia
ture says, “the union™ ol existing systems and facilities
[Im no doubt has a direct ELl.llIﬂlt‘\]llp with the rate
lixing function which ranks hieh in the autherit rity .md
Tunctions ssizned © the Board, [Emphasts ddtlcd]

In fact, even the Board itself. on its website (i
www.enb povaben/BBS/eahintoddefaalt.humy, de
seribes its functions as follows:

Wereguhie the safe. responsible, and efficient devel
optient of Alberta’s energy resources oil. nitural gas,
oil sunds, coal, and electrical eoerey; and the pipelines
and transmission lines 1 move the resourees e narket.
On the utilities side, we regulate rites and lerms ol sery
ice of jovestor owned natural gas, elediric, and wate
uiibity services, as well as the magor intra-Alberia gas
transmission system, lo ensure thal custoniers receive

MBTETY

Bastig fe 1 ool SR

fos entreprises de services publics Unorégine de régic
mentation aussi vaste doit. pour ére etlicace, compren
dre le draont de controler kes réunions ow, pont reprendie
Fexpression du Regislateur, < Punion  des entreprises
el |n~lull'uium CXISLIeS ('cl:e A sans aucdn tfnlll'. ur

u.ﬂ\lllu\__n_[! L_agllmu s les plus im ppy.uni ‘Illl_!!_Tjj_kL
ila Commission e souligne |

Noicr dhailleurs comment e Comnnssion déerit
elle méme ses fonctions sur son site Enternet thup/
www eubeovab.ed/ BRS/cubinfodletaultnm) :

HRABUCHON] L Commission réglemente T'ey
ploittion sure, responsable et eliciente des ressourees
¢oergétigues de PATherta  pétrode, gas naturel, sables
bitunneux. charbon et électricitd ainst que les pipe
limes et les Bignes de tamsportseryant i Facheminement
vers les magehds, 10 we guna trart sy sertiees publics,
elle réglemente les tanils des services de iy naturel,

diglectricitd et d'ean appatienim e prvé et le niveau

sitly el reliable service ot just and ressonable rates
tEmphasis added.|

The process by which 1he Board sets the rates
is therefore central and deserves some attention
in order 1o ascertuin the validity of e City’s lirst
argument.

23132

Raie Setting

Rate regulation serves several aims — sustain
ahility, equity and efficiency — which underlic the
reasoning as to how rates are fixed;

-« the regulated company must be able w0 inance s
operations, and any reguired investment, so that it can
continue o operale in the future. ... Equity is related
1o the distribution of wellare umong members ot soci
ey, The objective of sustainability already implies that
shareholders shoukd not receive “too fow™ o retr Gl
delimes this i rerms of the reward necessary 10 ensure
continted investment in the wiility), while cquity im
plies that their returns shoukd 1ot be oo high™,

(R, Green and M. Rodrigues Pardina, Resetting
Price Controls for Privatized Usilities: A Manial

Jor Regidators (1999) a0 p, 5)

LCOROMIC
“regulatory

These goals have resulied in an
amd social arrangement dubbed the

de servive ¥ afldrent, amsy gue les principaus rései
de transport de gaz en Aherta, ain (1L les elrenns ob
nennent des services siis ¢l ll.il‘k‘- @ un pris jusie et

tasoliible II-. xonht' ue |

Le processus pa leguel T Compiission 1ixe les
Larils est done fondanientil et son exaniein s inpose
pour skatuer sur L preaiicre prétention de fa Ville,

282 Eablissement des tarifs

La réglenmentition tarilaire o plusicurs objectiis
viabilild, dquitd et eficacite qui expliquent ie
mode de dixation des tarifs

HRADUCTHION] . Fentreprise réglementée dott étre en
miesure de financer ses activitds ¢l foun i eatissement
nécessaire &k poursuite de ses activités |1 Gquné
estlide i laredsstribution de T richesse dins Ly socidié
Fobjectit de Luviabilité suppose dija qun 'es actionna

res e doiven pas rdaliser un «cirop fatble -« rendenient
(défini conme L gravitication requise pour assirer U'm

vestissenent conting dans Fentreprisel. alurs que velu

de Péquité implique gqutils e doivent pas ohienir w
teandement <« trop Hed .,

(R, Creen et Mo Rodiigoes Pardina. Reve iy

Price Comtrols for Privaiized Uiilivies @ v Mamgal
SJor Regidators (1990, p. 5)
Ces objectifs somt & Purigine d'un arran

gement deonomigque o sociad appelé @ pacie
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compact”, which ensures that alt customers have
avcess trhe wality at o Baie prce nothing nwre.
Vo b will Turther explain, o does not transfer onto
1he customers any property frehi Cider the regu
Fen y compact. the regubated ulilies are given ex
clusive tights 1o sell iheir services withim a specihic
fe At rates dud will provide companies the op
portunity to earn a Lir veturn for their investors. In
return ior this right of exclusiviy, wtilities assume
aadury 1o adequately and reliably serve ali custom
ers m theit determined terntories, and are requined
to have their rates aid certain operations regulited
fsee Black. ai pp. 350 57 Milner, a o, 101 Aseo
Lid o p. 5760 Northwesiern D ailizios Lo Ciry
of Fednomen, 1O SCR 1RO
JU297y o pp. 192 93,

CNopHrvestern

| herefore, when inerpreting the broad powers
ol the Board, one cannot ignere s weli balupeed
regulittony artangement whivin serves as i lackdiop
for contextuat mterpetation. 1he obiectof the st
diles 18 1o protect both the cuastoner gad the inves
or (Mitner, al p. 101 The mrangement does it
however, canee] the prvate nature of Qe atilivy. [n
essence. the Board s responsible ior imauaining .
Ly it enhances the cconoic horgiits by con
stiners and imvestons of the utility.

The Boaed deines its power ooset rates o
both the GUA 1ss 16,17 and 30 1045y and the PUBA
(55, 89 93 The Board is mandated 1o dix sl
and reasionable rates” (PUBAL s B GUA, s
36007, In the establishunent of these vates, the Boaid
is directed 1o “detenmine avae base for fhe prop
erty of the owner " and “lx ador rehnmon the e
hase”™ (GUAL s 37001 This Count, in Nerthwe steis
Frititios Lid. v Ciev of Fdmonton, [10T9) FS CR
O8A C Norgdovessorn 10797 a0 p 691 adopted he
fobiowing descriplion ol the process:

Lhe PUB approtes or fixes utitiy soten whieh are
eatimtted 1o cover eapenses plus vield the wtiling afan
return or profit, Phis function is generatly pertonned
in two phases. [n Phase Fihe PUR determines the rale
Base, that s the amount ol woney which has been
vested by the company in the propernty, plantand equip
ment plus an allowance for pecessary workmg camtal
all ol whiel it be determined as beinz necessary o

A NTRES e fute Pastricde 175

realemnentaire » qui Qurintn i tous les clients Facees
aw service pablic dun prix raisoniable, sans plus, et
gui. re Fexpligne plus lom, ne transmet aucun trai
de propricte any clients. e pacte riglementaire ae
corde en it aux entreprises réglementées ke droi
exclusif de semdre lears services dans une région
donnée it des tarils Teur permettant de réaliser un
juste rendement aun bénélice de lears HCHONNATES,
B contrepartie de ce monopole, elies ont Tobliga
o dolrir un service adéquat ¢l hable 1 tous les
cliems dup terntone donnd et voient lears warils
ol cerlaines de leurs activites assupentis a la régle
nentation (voir Black, po 336 357 Miloer, p. 106
Voo d i p. 37100 Novthwesters Urilitios Lid. e City
of §dmonion, 11929] ROCS 180 0 Northwesiern
fozi aop 192195,

Par conséquent, forsgu il s agit dimerpreter les
vastes ponvoits de Lo Commission, on ne peut faire
istraction de ce subtl compromis servant de toile
de fond @ ipterprétation contextuelle. objet de Ta
femstation est de protéger Je chient ef Vinvestissceur
Miloner p. 10D e pacte ne supprime pas le ca
ractére pové de Fentreprise. La Commission a4 es
sentiellement pour mandat d°éablir une taritication
qui aceroit es avantages linanciers des consonnna
feurs et ddes Ivesiisseurs.

Lilie tient sen pouverr de (xer les tands o b o
de To GUA Gut. 1o et 17 eb art 36 3 451 et de T
PUTA fart 89 0 950 1Y lui incombe de fixer des
PYRADUC TON] wctarifs | ] qustes e ratsonnatles -~
PUAL Ak SOak GLIA, ab 36m). Pour le taire, elle
et 1R A CHON] « éablile] une Dase taraire
pour fes hicns du proprictaire » ef - fivedr! un juste
rendenient par rapport ieetie hase tiritaive « {GUA,
par. 37000 Dans Nostineestern Uilitios 1 il e Ville
A Edmanion, [19790 1 ILCS. 081 (o Novtlwestern
Jo79 . po 69, notre Cour a déan le processus
Cotnmne sl

L PUR apmowve ou fixe pont les services publics
Jdes tarils destingds a couverr Jes dépenses el perimetine
& Tentreprise dobtenir un taax de rendement ou prodil
convenable. e processus saccomplit en deux dapes
Dans fa promicee étape, kit PUR ¢lablit une base de L
Filication en calentant e montant des londs investis par
3 COMIPALIEE eI T, fsiies el Sginpenents, phus
Je monkis atlong an fonds de roulenient, sonumes donl

[
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provide the wiility service. The revenue required o pay
all reasonable vperating expenses plus provide o tair
return to the Wiy on is rile base is also determined
in Phase 1. The wotal of the operating expenses plus the
return is called the revenue vequirement. In Phase 11
vates are set, which, wnder normal temperature condi
tions are expected 1o produce the estinees of “Torecast
revenue requirement”. Fhese rates will remain in eficet
until changed as the result of o further application or
complaint or the Board’s initiative. Also in Phase 1] ex
isting nterim rates may be continmed or reduced and if
reduced i relund is ordered.

{Sce also Re Canadien Wesiern Nerwral s Ca,,
Alta. PULB. Decision No, L83 October 12,
1984, av p. 23, Re Union Guax Lid. and Oniario
Energy Board (1983, 1 DR, (ih) 695 (Ont. Div
Cr) atpp. 701 2

Consequently. when determining the cite hase,
the Board is o give doe consideration (GUA,
s, 3720

t to the cost ol the property when (st devoted w
public use and 10 prodent acguisition cost o the
owner of the gas utility, fess depreciation, amorty
sation or depletion in respect of each, and

(M 10 pecessary waking capital

‘The fact that the wiility 15 given the opportunity
10 make @ profit on its services snd a Tair retorn on
its investment in its assets should not and cannol
stop the unlity from benetinng from the proiits
which follow the sale of assets. Neither is the util
ity protected from losses mcurred (rom the sale of
assets, Tn fact, the wording of the sections quuted
above suggests that the ownership of the assels is
clearly than of the utility; ownersbip of the asset and
entitlement o profits or losses upoi its realization
are one and the same. The equity investor expects
to receive the net revenues after all costs are paid,
equal (o the present value of original investment ol
the time of that investmem, The disbursement of
some portions of the residual amount of net rev
enue. by after the-Taet reallocation o rale paying
customers. undermines that ovestment progess;

Bostusichie f [2066] 1 SCR

il foun érablir Ly necessiné dams Teaphitation de en
wweprise Cest Sgalenient 4 cette premicre dlape gu'est
coivulé le revenn néeessiire pour comvrir les dépenses
dexphitation saisonnables ot procurer vn rendement
convenable sin i base de tarification. Le ol des dé
penses dexploitiion et din rendement donne un mon
st appele le revenu ndcessaire Dans une deuxieme
Stape. les tants supt ¢abhis de Bzona pouvain produire.
dams des cordinons meteorologigqies normales, « e
Feven REcessinire Prév i - Ces tarils restent en viguenr
it guiils me sont pas modifids o Laosvite dune nou
selle vequéte v dlune plainte, o sur intervention de la
Comnussion. Clest éxalenient i cette seconde dtape e
les tvils provisuices sont confirmes ou réduits ¢1, dans
ce dernier Gas, quian remboursement est ordonng.

(Moir dealencent Be Canadian Western Neiral
Gay Coo Al PURL Décision o ERATI, 12 oc
whwe 1983, p. 235 Re Dnion Guas Lad, and Ontaric
Enerey Bowrd (1983), 1 DR Gy 698 (€ dis
Ont), p, 701 702,

Poan Srabliv Lo base tarilaire, ln Conmission
Hent done compre (GUA, par. 37020

[rRantC N

@ du codt du bien Jors de son atfecation initiale o
etilisation publigue et de sajuste valeur dacqui
sition pour e proprictaire du service de gaz, moins
L déprécmtion, amortissement et Fépuisement,

B du capitial néeessaire

Le fait que Ton doenne au serviee public la pos
sibiliid de tirer un prohe de I prestinion du service
et de Péndficier d'un uste rendement de son acuit
ne peut nione devian Fempéeher d'encitisser le bé
nétice resuliant de la vente dun dememt dactil.
Fentreprise oiest datllears pas non phas i Fabri de
la perte pouvant en découler. L ressort du libelle
des dispositions préeitdes que les biens apparticn
nent 3 Fentreprise de services publics. Dron de pro
pricté sur les biens et droit o profit ou i la perte
lors de leur 1 falisanion vont de pair, | imvestisseur
satend dtoucher le produit net, une tois 1ous les
(s payds, soit Péquivalent de lavalewn actimlisee
de linvestisscinenl initial, Le versement aux clicmts
dune partie du produint net restant, i issue dune
nouvelle répartivion, sape Je processis d'investisse
ment : MacAvoy e Sidak, p. 2100 A e dire. les
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MacAvey and Sidal, ot po 24 L 0 ek, speculation
wouid acerue even more olien shiukl the public
wtility. throngh its sharcholders. not e the one to
penetit from the possibility of o profit, as inves
tors would expect fo receive a farger premm for
tieir Tunds throngh the enly means el avaalable.
the return on their otiginal investment. [ dditon,
they would be bess wiliing to ceeept any sk,

Thus, can it be said, as aifeged by the Ciry, tha
the customiers have aproperty sterest m U util
ity? Absoluiely not: that cannoi he so, as it wouid
mean that Tundinnental principles of corporate law
would be distorted. Through the rates the custon
ers Pay e amoint for the regalited seivice that
cquals the cost of the service and the pecessary
resotees, Fhey do ot by diein payment impiic
iy purchase the asset front the uliity’s investots,
ihe pavment does nob incorporiie seguiring own
ership o control of the atiliny’s assets. The rate
paver covers Hie vust of using the service nol the
holding cosi of the assets themselves: “A atiliey’s
CostOMmEEs are nolits owiers, fur they are aol resid
wal claimants ™ AtacAvoy and Sulak, ai po 213 (see
also p. 2371 Ratepayers e made no investinent.
Sharehoiders have and they assoime 2 ishs s the
residua clainants to the wihiey’s provi. Custioners
pave ondy "the riskool aprice change resalting from
cuy Gaathorized) chinge m the cost ot seiviee. Hhis
change 15 deteraiined only penodically nea tinil?
review by the regulitor” (MacAvoy and Sidak,
AR RY

En thes regard, T agree with ATCO when it as
SOFEs B AEs Lt at para. 38,

e propenty in guestion b as ully the pesate prop
eity of the owner of the utilite as iy olher st it
wirs Breplovment of the asset in atitinn seevice does
not greate o anster any heeal or equitable righits in
Gl propersy db ptepayers, Absentamy sich daterest,
amy 1aking suchos ordered by the Boand confisea
tory ..

Wittnamn LA at the Comntof Appeal. said it besi
when he stated:

Consuiers stilities pay lot a1 service, but by
cieh payiment, du ot teweive o proprietaes tight b the

ATCOGAS AR PIPTLINLS o0 TR KA

1o gage Bastiadhe [77

aperationy de spéculavon seratent encore plis (re
quentes sile service public el ses actionnares ne
totchaent pas ke profit évemtuel car les investis
seurs s attendaient i obtenir une mestleure prime
de T oseule maniere alors possibles e rendenient
de Bomise de tonds imtiale; en outre, 1ls serajent
moins JispHses i conrin un risgue

La Ville ot elle rison alors de prétendre que
fes clicnts ol un deoit de propri¢td sur le service
public? Absolument pas. Sinon, les prineipes fon
damentaux du droit des socidids serment dénata
rés. I acquittant sa facture, le clieni paie pour le
seibice Feelenenic an mentant cguivaiant au coit
du service ot des ressources néeessires. Hone se
porte pas iniplictement acquéreur des biens des
ymvestissenrs, e paiement wemporte pas Picgn
dtion d7on droit de propridté ou de possession sl
les baens Lo cliem agquatie le pox du service. @
Fexclusion du cofit de possession des biens eus
mdmes - TRADUCHION| o Le client d un serviee
public wen est pas e propridiare puisgied ni pas
drent an retiquat des biens » @ MacAvey et Sadak. p.
243 {voir dgalement p, 237) Le client wa nien in
vesti, Les achunnaires, cux. ont invest des fonds et
assunent ous les risques car ils wuchent Je proin
restant, 1 e client cont sealement e f1RADUCTION]
< risque que Te prix change par suite de Ta moditi
cation atiorisée) du coltt du service, ce qui warnve
que périodiquement lors de la révision des tarils
par Porganisnie de réglementation » iNMacAvoy et
Sidak.p 215).

e stis dPaccord tvee ce quialiirme ATCO Gce
sitjet ane par 38 de son mémoire

1AL CEON] | es hiens en cause apparticanent o
propri¢taire du service poblic oul comme ses autres
fens Nub diont issu de la loi vn de Tequity nest
conldrd on tramsimis s client i égard d'on bien du fail
do san altectation & un service public, Faue d'un el
droit. une appropriation, comme celle ordonnde par
Cammission, i ettet confisvatiutre .

Comnie isi Bien dit ke juge Wittmann, de Ta Cour

drappel

[1AnrCHONTD ¢ client J'un service pubilic paic wi
service, mais obtient sucan droit Je propricie sur les

[

i)
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assets of the wtihey company. Where the caleulated rates
represent the fee tor the service pros ided i the relevan
pertod ol time, rtepayers do not gam equitable or legal
rights 1o non depreciable assets when they have paid only
for the use of those aysets. [Emphasis added: para. 6.1

I Tully adopt this conclusion. The Board misdi

rected dtsell by confusing the inteiests of the cus

tomers in obtaining safe and etlicient wility service
with an interest m the underlyving assets owned
only by the utility. While the wility has been com

pensated for the services provided. the custom

ers have provided no compensation for receiving
the benetits of the subject property. 'The aramnent
that assets purchased are retlected in the rate base
should not clond the issue of determining wheo is
the appropriate owner and risk bearer. Assets are
indeed considered in rate seiting, as o fictor, and
utihities canpot selb an asset used in tiwe service 1o
create a prolit and thereby resirict the quality or
increase 1he price of service. espite the consid

eration ol utlity assets in the rite selling process.
sharcholders are the ones solely affecied when the
actual profits or Josses of such a sale are realized:
the utiliny absorbs losses and gains, mercases and
decreases inthe value ol assets, based on eeonomic
condiions and occasional unexpecied echnical
difficuises, but comines 1o provide cerinimy in
service both witli regard 1o price and quatity There
can be o default nisk alfectung ratepayers, ot s
doces not make ratepayers residoal cliamams, While
1 do not wish 1o unduly rely on American jurispru

dence, | would note that the leading US. case o
this point is Duguesne Light Coo v, Barasch, 188
LS, 299 (1989). wiich relies on the same prineiple
as was adopted in Marker St Ry, Coo vl Raitroad
Commsston of Stete of Celdifornio, 324 1S, 508
(19145).

L urthermore, one has 1o recogmze than utilitics
are nol Crovon entities, frtternal sociclies or coop
eritives, or muual companies. although they have
a Tpublic mnterest™ aspect which s 1o supply the
public will a necessary service (in the present case,

AW HERTA

Bustaracle J [206] 1 SOR

bicts de ceite entreprise 1T orsgue le tarif énabinvorres
pond au prix v service pour la période considérée, e
client nacquiert a Pegand des biens non aniortissables
ateun droit tondé sur Fequiny oo isse de la loi ersgo’il

par. 64|

e suis enticrement daceord. La Commussion s'est
méprise en contondant Je drait des clients i un ser

viee siir et efficace avec fe dro sur les biens allec

1¢s 0 Lo presiation de ce service e dont Fentreprise
est 'unique propridunre. Mors que lentreprise a dig
rémuncrée pout e service loamni les clients nfont
verse aucine contrepartie en ¢change du prolit tird
de v vente des biens. |lwgument voulant que les
biens achetés soient pris en comple dans Petablis

sement de L base tirifaire ne doit pas cinbronilla
La question de sivorr qui est le véritable tituiaire Ju
droit de propridié sur les biens et qui supporte les
resques ¥ afférems. [es biens comprent effective

mient pirmi les tacteurs consudénrds pour lixer les
tarifs, et un service pablic ne peut vendre un bien
atfeete d b prestation du service pour réaliser un
profit el ce Tmsant. dinmoer T qualitd du serviee
o prgorer soin prxs Méme s les biens du serviee
public som pris en comple dans Pétablisseinent de
Lt base taritaire, les actionnires sont les seuls o

ches lorsgue T vente denne Tieu i un profit on o une
perte, Benneprise absorbe les pertes el les giins.,
Fappreciation ou Fa diépedeiation des biens. cu cgand
a s comoneture ceonomique et anx defaillances
techniques ipreyues, mais elle continue de four

air un service hable sur e plan de fa qualitd ¢t du
prix. e chent pewt courir le risque que Pentreprise
mangue a ses obhigations. mais cela ne lui dopne
pats droit i religuat des biens. Sans ifappuyer in

diment s la orispricdence américime. je signale
quians Ttats Hs, Pareét de principe en ta manicre
est Dagrresny Light Coo o Baraseh, B8 LS, 2499
CIORS qui s aippuie sur e ménie principe que celui
apphqudd damns Uareét Marker Se. Ry, Co. o Railroad
Commpsseon af S of Celifornia, 321 1.8, Sa
AR Y

Be phus, i1 fant reconnaitie quiune entreprise de
services pulvics west pas une societé d7Ltat, e
assovtation drassistance muatuelle, une coopérative
o e socicie ntuelle meme si elle sert o Uiptéré
public o« en fourmssant i Ta collectvitd un service
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the provision of natugal gasd Fhe capital imvested s
not provided by the public purse ot By the custem

erstit iy injected into tie business by private paeties
who expect as large aretury on the capital imvested
m the caterprise as they would receive if they were
mvesting in other securities possessing equal fea

tures of atractiveness, stability and certainty (see
Northwestern 1929, a0 po 1921 This prospect will
necessanly include any anin or loss thal is made if
the compimy divests itsell of some ol its assets. i
Lnd, buikiings. cie,

bros by diseussion thove reganding the prop
erty atiterests the Boand was in po position 1o
proceed with animpl i seind by allocating
o rarepayers the protits from the asset sale he
cittise U constdered tatepayers i paid escessive
fales Fur seevices i the past, As saeh, tie City's
fst asguncent must Lil The Board svas seek
e o ety what / percenved as o historic over
cotnpensation to the atibty by satepayers, There is n o
powet grmted i the vinous statutes for the Hoard
o execute such a refund inrespect of an errone
ous pereeplion of past over compensano, [Eis well
estabished hroughout the vardons provinees that
utilstics boards do not have the authority o ero
actively change rates tiNortlbvesiern 1979, a0 p 691,
Be Coscba Resources Fid. and Saratoga Procesaing
Co. (U1 126 DR 3 705 (AN CLAL) atp
T, leavae 1o appeal refused. [I9RI] 2 SCR vin
Rer Dow Chenical Canoda Ine AC A ot pp. 731
351 But more mporiantdy, it cannot even be said
st there was aner compens ition: the rate setiiug
prowess is o speculative progedure in which both the
rateintvers and the shareh ks joindy carry the
share of the fisk relited 1o the business of the uritity
ee MawAvoy and Sidak. it pp, 238 34,
AIE IR

Fhe Power 1o Attt Copdivions

As its second argumenic the City submiits tha
the poer to allocate the proceeds from the sale
ol the uiihiy’s assets is necessaily incidental to
the express povers conferred on the Board by the
ALFUBA, the GUA and the PUBAL T ivenes tha
fire Board must necessiarily leng the power eallo
eate sale proceeds as part of its discretionary powen
1o approve or refise o approve o sake of assets, T
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necessiire {en fovewrpence, fa distribution du gar,
patrel). Son capital ne provient pas des pouvoirs
publics ou des ciients. ards d'investissears prives
qui escomplent un rendement assi Sleve que cela
olfert par Jautres placements présentant fes memes
caracléristiques dantractivitd, de stabilitd et de cer
iitude (voir Nosthwestern (9249, po 1923 Les action-
naires satlendent dope nécessairement & toucher
le gain ou @ subir B perte résuliant de Falidnation
dun dément diactl de Yeptreprise, cotme un ter
rian o un Bitimenl.

H appert de Fanadyse qui précede postant sar le
droit de propriéité que Ta Commission e pouvait el
fectier un remboursement tacite en attribuant aux
clicnts e profit tird de L vente des hiens aa motif
guee les tanifs aviient ¢ excessits dans Te passé,
Cest pourquot T premidre prétention de la Ville
duil élre rejelde. 1o Commission a tente de rend
dier i une supposée rétribution excessive de Fentre
prise de services publics par ses clicnts, O, aucune
des lois apphicables ne lui contére e pouvoir del
fectuer un tel remboursement i partic d'une tefle
perception crronde, L jurisprudence des différen
tes provinees conlirme que les organismes de réghe
mentation n'ont pas le pouvoir de modifier les tarifs
péetroactivement {(Nortiwesiern 1976, p, 691 Re
Cosekea Resowvees Lid, and Soratoga Processing
Co (1951, 126 DR G3d) 705 (CLAL Alb)L p. TS,
antorisation dappel refusde, [IOB1F 2 ROCS. il Re
Prow Chentical Canadea Ine, (CA) po 730135
Qui phus est. o ne pent méme pas dire quitl y a
QU priement excessit: La rilicion est i proces
sus conjectigal ol clients et ACTIONNNITES assument
ensemble leur part du risque Hé aux activitds Je
Fentreprise de services publics (voir MacAvay ot
Sidak, p. 238 230,

2R Le powvolr dimposer des conditions

1 a Ville soutient en second lieu gue le pouveir
datgbuer le produit de la vente des biens dun
service public est néeesssitentent accesseire Juy
poivoirs expies que conlérent i La Commission
FALEUBA, L GUA et Ja PUBAL Eile fait vatoir gque
i Conemission a nécessairement ve pouvoir lors
quelle exerce eelur diserétionnaire - dautord
ser on non I vente déléments dactifs, puisquelle

T
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submus tha this resulis from the tact tha the Bogrd
15 allowed w atach any conditem o an onder i
makes approving sucl asale. | disogree.

e Ciy seems 1o assume thin the dociine ol
jurisdiction by necessary implication applies 1
“hroadly deawn powers™ as it dues Tor “narrow |y
drawn powers™ this cannot be. The Omario Lnergy
Board in its decision m Re Comunniersy' Gas Co.,
FERROHO A NA412 11 March 23, 1987, at
pari. 473 enumerated the circumstances when the
doctrine of junisdiction by necessary imiplication
may be applied:

[when] the jurisdiction sought is necessary t
complish the vhijcetives of e legiskative scheime
and is exsential o the Board (uliHimg it imandaie.

Iwhen] the enabling act fals w esplicitly eram e
power woaccomplish the legishitive objective,

[when] the mandate of the Board is sulficeenthy
Droad to suggest i legislative intention o mplhiciti
conler unisdiction;

Iwhen] she qurisdiction sought must ot be onge
which the Board has dealt with through vse ol
capressly grimted powers, thereby showing an ab
sence of gecessity: and

[when| the Legistature did not address its mind 1o
the issue and decide against conferring the power
upun the Board.

{(Sec also Browan.ap. 2 16.3)

In light of the above, i01s clear ihat the daetrine
of junisdiction by necessary iplication will be of
less help in the case of broadly drawn powers than
for narrowly drawn ones. Broudly drawn powers
will necessarily be limited o only what is ration
ally related 1o the purpose of the regulatory frame
work. This is explained by Professor Sullivan, at
p. 228:

In practice. however, purposive analysts makes the
powers conlerred on administrative bodies almost in
finitely clastic. Narrowly drawn powers can be under-
tluod to include by necessary_ implication” all that is
needed 0 enable the oflicial or agency 1o achieve the

RIN  flastatacig J [26) T S.0C 18

pedt assoptiv de e conditwen Fordonnanee auto
Cisant L vente. Je ne suis pas daccord.

I Vatle senible temir pour acquis que ladoctrine
de lacomipétence par déduction nécessaire sappl
ue Loul astani aus pouvolrs « delinis larecient
Uil Ceux qui sent « biens circonscrits ». Ce ne sa
rait ctre ke eas. Dans sa décision Re Consamers’
Gy Cod BRRO U0 AT T2 0023 mars
1987, par. .73, la Commission de I'énergic de 1 On
tario i Enmmard les siations dans lesqueiles sTap
phque 1o doctrine de la compétence par déduction
nécessiine -

[TRA 10N

T compétence allégude est uéeessaire i la réalisy
non des objecttfs du régime [gistati ¢t essemiclle
dresdention du mundat de b Commission:

la ot habihiante ne conlere pas expressément e
puaoin de rdiliser Fabjeent 1égishair,

w mandat de ke Commission est sefltsamment l e
pour donner i penser que Fintention Ju égistateut
dtaft de lui contérer une compétcnce tacite;

e Commission w'a pas & evereer fa compétence
allégude e wappuyant sur des polvoins expresse
ment condéies, demontrant ainsi Fabsence de né
censitd;

T e legiskeur wapas envisagd la question et e s'est
pas prononed contre Poctroi du pouveir il Com
MiSs100

(Voir également Brown, p. 2 16,3,

ITestdone cait que fa dectrine de Ta conpétence
par dédisction neeessaire seri moins wile dans e
cas de pouvores Largenient délinis que dans celui
de pouvoirs bien circonserits, Les premiers seront
nécessatrement mterprétds de manicre i ne sappli
Quer qud ce g est rationnellement 1id 3 Fobjer de
la réglementation. Clest ce quiexphque I profes
seure Sullivan, ilap 225

[TRADEVCTION] B pratique, tomelois, Fanalyse 1éldo
logigque rend les porvoirs contérés any organismes id
naniratils presque indiniment ékastigues. Un pouyoir
bien circonsenit peut englober, par « dédugtion néces

SAle v, OuE L qui est requis pour que e pesponsable
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puipose for which the power was pranted. Comersehy
broadly drawn povers arg uniderstond o elude only
what 1 ratonally relared to the piipose ol the power,
1o this winy the scope of the powes eapands or contracts
as nevded, in keeping with the parpose. Thiphasis
idrled

I e ease at har, s, 13 of the ABUBAL which
allnws the Bowrd o impose additional conditions
when muking an order. appeats at fiest glanee o be
A poves aving tiniicly ehistic seope. owever,
in my opinion. the attempt by the City 1o use it 1
augient e powers of the Board in s, 202 o e
Gl A most fail. The Cowt must construe s, 15031

of the VEUBA in accordatee wili the puipose of

_—l U

MacAvoy and Sidak. in theit siiclecat pp. 234
30 sugeest three broad reasons (o the sequiteiens
Pt o ade st be approved by the Boand:

i Uprevems the wility from degrading the qual
iy, or reducing ihe guantity, el the reaulited
service so s to harm consumers:

20 lrensures that the utility maximizes the aggie
eate economic beneliis of s operations. and
ot merely the beneflits fhowing to son interest
aronp or siakeholders and

Lol specilically seeks 1o provent favaritisim
tow ard investons

Conseguently, in order o mpute jurisdiction 10
aoreenlaty body o alhocate privcceds o1 @ sie.
here st be evidenee that the exercise of tha
power is a prachcil necessity for the reeulatory
pody 1o acconiplishi the obiects preseribed by e
leatstature. something which is absent in this case
(see National Lnerey Board Act 1Can (Re), | 1980]
31, 275 (C A, I order o meet these three
voals, it is not necessary for e Board to have con
trol over which party should benelit from e sale
proceeds. The public interest component caniol
be said 1o be sulticient e impute 1o the Board he
power to dilocate all the prolits pursuant to the sitle
of assets. [ Fet it not necessary for the Board in

AFE D GAS ARD PIERLINGS
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on Vorganisime pujsse accomplis labiet de son petroi. A
Finverse, on copsiclete gu'un pouvoir largement Jéfini

vise uniguement v gui est matonnellement Tié i son

abjel 11 sensust quiun pouvoin e portée qui ang
et on diminue qaw besoin, en fonction de son objet.
e souhgne |

Fp Fespece. art, 15 de FALUBAL qui permel
A L Comnmission d'imposer des conditions supple
mentaires dans fe cadre dune ordonaance, parait
A premicee voe conlcrer un pouvoir dont la portée
est infiniment élastique. Pestime cependant que
b Ville 116 saurait y avoir recours pout aceroilie
fes powverrs que Je par. 20(2) de T GUA confére
3 1a Commission. Notre Cour doit interpréter e
par. 1508 de PALUBA conformément & Tobjet du
par. 20 1y

[ans teur article. MacAvoy o Sidak avancent
ois raisons principales d'exiger quiune vente soit
atstorisée par Ja Commission (p. 234 23632

I éviter que Veneprise de services publies ne
diminue qualitativemnent on quanditativement
le service réalementé el ne catise de la sorte wn
proqudice aux cliems;

I paraniir e Jentrepiise masisera Fenseni
ble dis avantages financiers Lires de ses activi
15, ¢ nen seulement ceux destinds ivcertains
aroupes IIGret ou dauties interessds;

3 gviter precisement que fes invesiisseurs ne
sotept favoriads,

Par conseyguent, pour guun organisme de regle
mentation s le pouseir dannbuer le produit dune
vente, la preive dont Stablir gue ce potivoir Tui cst
pécessaire dans des Lts pout atteindre les objee
HiEs de o Toi ce qui west pas le cas en espeee (voir
Farect Lot s Office national de Ténergie (Cang
(Rep 19R0] 3 C.1 275 (CLAD. Ponr satisfaire aux
Hois exicences susmentionndes, il nest pas néees
suire que T Commission délermine qui wuchera e
produit de fa vente. Le volet iméret pitblic ne peut &
Sui sent ui coptorer le ponvoir dattnbuer la otabié
du profit e de T vente de biens: T fait, it nest
pas néeessaire i Faccomplissement st son mandat
quielle puisse ordvnnes § Tentreprise de services

10
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carrying out its mandate 1o order the utility 1o sur
render the bulk of the proceeds from a sade of its
property in order for that utility 1o obtaim approval
for a sale. The Board has other options within its
resdiction which do not involve the appropriation
of the sale proceeds, the most ohvious one being
torefuse W approve a sile thar will, i the Board's
view, alleet the quality and/or quaniity of the sern

ice offered by the utility or create additional oper
ating costs for the Tuturé. This is not 1o say that the
Board can never attach a condition (o the approval
of sale. For example, the Board could approve the
sale of the assets on the condition that the utility
company gives undertakings regarding the replace

mient of the assets and theiv profitability, [t could
also require as a condition that the wility reinvest
part of the sale procecds back into the company in
order o anaintain a modern operatng system that
achieves the aptimal growth of the system,

In my view, allowing the Board 1o contiscate the
net gain of the sale under the pretence of protect
102 rate paying customers and acting in the “public
interest” would be o serivus nisconeeption o the
powers of the Board w appreve a sale: 1o do so
would completely disregard the cconomic rationule
of rate seiting, as 1 explained carlier in these rea
sons. Such an atiempt by the Board 10 appropriae
A utility's excess nel revenues for eepavers would
be highly sophisticated opportunisng and would. in
the end, simply tncrease the mitiey's capital costs
(MacAvoy and Sidak, at p. 216}, At the risk of e
paating mysetll a public utihiy is fiest and foremost
a private business venture which his as its goal the
making of profits. This is not comtrary to the lea
islative scheme, even though the regulatory con
pact modifies the normal principles of econontics
with various restrictions explicitly provided Tor in
the various cnabling statuies, None ol the tnee
statutes applicable here provides the Board witl)
the power 1o allocate the proceeds of a sale and
therefore alfect the property interests of the pubiie
utility.

[C1s well estabilished that potentially confisci
tory legislative provision vught 10 be consirued
cautiously so as not 1o sirip inmerested parties
of their rielts without the clear mtention of the

Faisfeasaie T 12006] 1S O R

publics de ceder b plus grande parnie du prodo
de Ta vente en contrepariie de intorisation aceon

dee. La Commpssion dispose. dans Tes linites de
sacoinpetence. d autres movens gue Vappropriation
du prodiur de L vente. e plus evident dtant le retus
damoriser une vente qui a son avis, nuira ala qua
litd ot o la guanitie des services ollerts ou oeel
stenneed des trars diexploitation supplénientaires.
Ce gui ne vewt pas dire qu'etle ne pent jannus as

SUICTHT 500 autorsation i une condition. Par ¢xem

ple. ele poarrdt autosiiser T vente o la condition
que Fentreprise preine des engagements ¢n ee g
concerne le reniplacenient des biens en cause et lear
rentabitg, e pourean anssi exiger le reinvestis
senent d'une partie du produit de Fovente dans
Fentreprise adin de préserver un systéme d'expion

Lation moderne issurint une croissanee optimale.

Festime gue permenie la contiscation du gainnel
tird de L vente sous prétesie de protéaer les clienis
et dlagn dans Feomeerdt public + cest se niepren
dre gl:imlcmcnl s e ]‘mll\uir de Iy Comnnssion
dauleriser oo non une vemle et faire walement
abstraction des tondemems ceenontigues de la tari
fication exposds precédemiment, S approprier iinsg
vt produtt net extraordingive pour le comple des
chienis serant d'un opportunisiine 1res poussé quis en
tin de compre. se irduiriin par aine hausse du coi
du capitat pour Fentreprise (MacAvoy et Siduk. p
246} Au nisque de me répeter. une entreprise de
services publics ¢stavant low une entreprise privee
dont Fobjectit est de réaliser des proits, Cela nles
pits contraire au régime Reisld méme si e pacte
réglementaire modifie les principes deonomiques
habituellement applicables, les Tots halnhitntes
prévoyant explicitement  differentes limyitations,
Aucune des trois lois pertmentes en lespece ne
confere i fa Comnussion le pouveir datribuer le
produit de ta vente d'un bien ¢t dempicler de Ia
sarte sur le droit de propriétd de Femtreprise de ser
vices publics,

11 est bien étabh quiune disposition Keislane
stisceptible davair un eifet confiscitaire doit Stre
interpretce aved prudence atin de ne pas dépoulier
les parties ntéressées de leurs drnts lorsque ce
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leaistation {see Sullivan, at pp. 1 HDE Cote,
pp. R 80y Pucific National dnvesimens Lud. v
Victoria (Ciryy, [ 2000} 2 S.CR. 919, 2000 SCC 64,
atpara, 200 Lerriae v Yol Bélair (lown). 11991] 3
SCR. 30, ar . 357 Hongkong Bank of Canada
v Wheeler Holdings Ll [1993) 8 S.C R T670 0
p. 1971 Notonly is the authony to attach acond
Hon to atocate the proceeds of @ sale oo paricula
party wnnecessary 1o the Board o accomplistts
role, but decidimg vtherwise would leid 1o the con
Clusion that a broadly drawn pever can e nter
prefed soas W encroach on the econome freedom
ol tie ntilits. depriving ol s rights This woubd
Co against the ghove principles of imerpretaiion.

I the Alberta legisiture wishes 1o conler on
vttepayers the eeatiomic benelits resulting from tihe
Gt ob Utibity assels. o can expressiy provide for
(his in the fepislanion, as was done by some stes
in the United States fe.g., Conpecticnth,

SV (hher Conviderations

Under the regulatory compact, custoliers aie
profected througly the it seiiing provess. unde
which the Board is required o make @ welt
balanced determination, The recard snows thal
tie Cuv did not submit 1o the Board g geneval rate
review apphuation in tesponse o ATCOS applica
ton requesting appronal for the saje of the property
gt aue s case, Nonetheless, i)t chose e do
sor Thes wanild pot bave stopped tie Board, on s
oM R inLding, Trom convening a e ing of ihein
rerested parties i order o madily and fix just and
reasonable 1ates 10 give due considermion o oany
mew cconeite daka anticipated genoresult of the
wile (PUBAL s, 806 GUAL s 21 306G, 3703).40)
see Appendi.

2.5 Af duridiction Had Been Tound, Was the

Heard s Ao ation Reasonabli?

i light of my conclusion with regad o quris
dichion, 1615 ot necessary 1o determine whetlier

MEBEREAN e fuve Basinacde JH3

west pas Uimtention manifeste du legiskeur (vory
Sullivan, p. W0 03 Cod, po 607 6130 Pucific
Nettional dmvestments Lid. o Vietoria (Ville),
[2000] 2 RC.S. 919, 2000 CSC o, par. 200 Letriao
. Val-Belaiv (Vitle), [1991] 3 RCS 339, po 35T
Rangue Honekong du Conaridor o Wheeler Holdings
Fed 119931 RCS 167, p. 1971 Non sealement il
Vest pas ndcessiire., pout sacquitier de sa IS0,
que Ty Commission ait le pouvoir d'anribuer @ une
partie le produit de Ta vente quielle autonse, nkis
foute conctusion coniraire permelirail dmlerpréte
un powvoit largement déting dune fagon qui em
picte s la hibentd éeonomique de Fentreprise de
services publics. dépouiblant cetie dernicre de ses
droits, ce i it a Tencontie des proneipes dhm
LRI LALE 1B SUSTERUONIRS,

Si Uessetnblée Nogislative albersiine soubiite
gue les clients hénditeient des ivantages fnanciers
Adcoulant de lavente des biens d'un service publie,
eile peut fe préveir expressément dans fado i Vins
aar de certains Las amdénicains (le Connecticud,
par excrpled

Dol Narew considirationy

Dans le cadre du pacte réglementadie. e clienis
sont protéeds par Ta procedie Jétablissement
des Larifs i Pisstie e Jaquelle Ta Commission doil
rendre une décision pondérée, 11 appert du dossier
que ta Vilke oa pas saisi Ta Commission d'une de
premde dapprobation du it géndral eniéponse d
“elle préseniée par ATCO atin dobtenie Fautorisa
non de vendre des biens. Neanmeoins, sioelie Tavan
it ke Commission aurat pu, de son propre chel
comoquel des parties wicressées ooune audience
alin de tixer de etseauys arifs usies et risonna
Bles tepant diiment compte de T situation linaneiere
notveile devant résilter de tasente | PUBA, al. 8901
GUAL it 2 al 3o, par 37030, ari ) (texte en
annese).

2.5 A sappoxcr quc b Commsion ait en e poit-
ves de repardin le produdt de lavente ot e
CAerce ce poityoin de maniére rerdxennalile?

Vucoma conclusion touchant § 1 computence, i
nest pas néeessaire de déterminer sila Commissivn



o

14:) ATCOGAS AND PIPEL D5 10 A BERTA

the Buard's exercise of diseretion by allocating the
sitle proceeds as it did was reasonable. Nonetheless.
given the reasons of wy colleague Binnje ). 1 will
address the issue very brietly, Had 1 not concluded
that the Board Tacked qurisdiction, my disposinon
of this case would have been the same, as | do not
believe the Board el a reasonable standard when
it exercised 1ty power,

[amnot eertain how ane could conclude thal the
Board's alocation was reasonable when it wrongly
assumed hat ratepayers had acquired a proprietary
interest in the withty's assets because assets were
aTactor in the rate setnng process, and, moreover,
when it explicitly concluded thit no harm would
ensue 1o customers from the sale of the asset. I
1wy opinion. when reviewing the substanee of the
Board’s decision, a court must conduct & two slep
agalysist first i must determine whether the order
was warranted given the role of the Board 10 protecs
the customery (e, was (he order secessary in the
public fmterest?y: and second, i the 1irst question is
answered in the affismative, a court must then ex
amine the validity of the Boand's application of the
FransAfta Formula (see para. 12 of these reasons),
which refers 1o the difference beiween net book
vitlue and origimal cost. on the one hand. and ap
preciation i e value of the asset on the other. 1or
the purposes of this analysis, fview the seeond step
as amathematical cateulaton and nothing more, |
do not beheve it provides the criteria which auides

the Board 1o determine if it shoudd allocate part of

the sale proceeds o ratepayers. Rather. it merely
guides the Board on wihar 1o allecate and hon o
allocate it (i1 should do so in the first plicey, It s

also interesting to note that there is no discussion of

the Tact that the book value used in the caleulation
nwst be referible solely o the financial statements
of the atility.

Inmy view, as [have already staned, the power of

the Board to allocate proceeds does not even arise
in this case. ven by the Board's own reasonine,
it should only exercise its discretion to act in the
public interest when customers would be harmed

[2006] 5 S C R

Bustin fie

{exered son pouvolr diserétionnaire de figon rai
sonnable en repatssant le produit de la vente
comune ele P it Tontelois, vobes wmotif's de imon
collegue le yuge Binmie, je me penche 18s bricve
entsur laquestion: e véglement du pourvor aaran
CIé Je e s pPavins conclu que T Conmmission
it ee potvoir e Festime gue fa décision guielle
arendue sur son fondement i satisfaisail pas a la
norme de Ta eassonnabilitg.

Je ne vois pas wres bien comment on powrrail
conclure que fa repartition ¢t vaisonnable, 1
Comuiission avant supposé i tor que fes clients
avadent acygu s un droit de propri¢td sur les biens
de Tentreprise du fair de Ta prise en compie de
ceux el dans Fétablissement des tarifs et avant en
oulre conclu explicitement que I vente des biens
ne causerait aucun préjudice aux ¢lients, A mon
avis. une cour de justice appelée  contedler la dé
cision au fond doit s liveer & une anatyse en denx
dlapes. Premmicrement. elie doit déterminer si Tor
donninee it justifide an v de Fobligation de T
Commission de peatceer les clients (e, d. Fordon
mnee ¢t elle wécessaire dans Piniérén public?,
Beuxiemement. dans Faflirmative, elle doir déter
miaer sl Commssion abien appliqué La fornmle:
Tramdia (voir le par. 12 des présents motifs), qui
renvoie L dilférence entre b valeur complable
pelle des bicns et ieur coi historique. d'une par,
el Pappreciation des biens, d'autre part. Pour ies
hesoins de Fanalyse. je ne vois dans la deuxidme
clape quiune opdration mathemangue, vien de plus.
Je ne crois pas que I foronde FransAia onente
L decision de la Commission o wieribiter ou non
uine partie du produnt de Ta vente aux clients. §:fle
ne prdside qua B determinanon de ec g sera ar-
tribuc et des modalites d'atirilntion (lorsquielle
adécidé quiil s avait lien danribuer le produit de
lavemey 1T importe ¢galement de signaler que nul
e conteste que seale T valeur compiable iguran
dans les éts linanciers de Femtreprise de seryvices
publics dort étre utihsée pour le ealeul.

e e repeie. la Comnussion wétait méme pas jus,
tifide, & mon sens. dexercer ke pousoir Jatribaer
le produit do [ vente. Suivim son raisonnenen
méme. elle ne doit exercer son pouvoir diserétion
naire diagir dans Fimiéét public que Jorsjue les
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or wounld face some risk of narm. Buot the Roard
was clear, there was no e or psh ol barm i the
present sk,

With 1he continuation of the same tevel of wervice
woather locatims and the aceeptatice by customers re
garding the telocation. the Board convinged there
chonld by to fmpacton the Tese! ol service 10 custoners
2o result of the Sake. b any eveni. the Bousd considers
that e service fevel o custumets is i matter that can
e anddressed arkd reniedied i o butine proceeding il

necessiry
Decision X002 (37 a0 i, 3 h

After dectanng that the customers wankd noton
batanee. be harmed, the Board maintined that.on
the basis of the evidence tited, there appeared 1o be
v eost savines o the custoniers. Lhere was no te
sitimate customer interest which coulkd or needed
10 be protected by denying approvitt o he sabe,
or by king approval conditional on particular
allaeation of the proceeds. Fven i the Boawrd had
tound o possible adverse effect arising From the
aate. o condd it allocate proceeds pow based on
an wrguaniified fwore potentiat loss? Moreover.
e ahsence of any Gaciual hasis to suppert it
I ain also concerned with the presamption of bad
ith on the past of ATCO that appears to wnder
Jie the Board's deteriminaton to protect the publiv
from some possible Tufure menace. fnany case, as
mermoned carlier in these reasons, this determina
Don o protect the pubbic inerest is also difiicoh
to reconeile with the actuat poser ot the Board
T prevent i Lo vatepiyers Trom occurring hy
smply retusing 1o approve tie sale of o wiliny’s
sssel Lo thae D would adid that the Board has con
Suleralte diseretion in Hie seiting of fuore rates
i onder o protect e public interest, as L have al
reidy sited.

I consequence, | am of 1he view that, the
present case. the Board did not identily any public
interesi which sequired protection and there wis,
terelore. nothing 1o trigger the exercise of the
diseretion o allocate the proceeds of sale, Hence.
notwithstding iy conclusion on tiw fiist issue e
aarding the Bomd's jurisdiction, I wouid conclude
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clients subiraient ot seraient susceptibles de subir
un préqudice. On sa conclusion i ce sujet est clivire -
aveun préjudice o risque de préjudice n dail asso
cie o Fopdration projetde |

Trapt CHoN Comme Jes méines services seront
oiferts i partir diawnies instaliations, et vu Faccepta
tion de oo transtert par les clients, Ja Commission est
conainee gue T vente ne desrait pas avoir de réper
cussions sut le niveau de service. Quot quiil en soit.
lle considere gue le nivean de service ollert pourri au
hesein fare Pabiet d'un examen 1 d'une nlesore vor
roetive dans le cadre dune procddue ultdricure

(deision 2007 037, pag, 54)

Apres avore declare e tout en considérd, les
cliems ne seraient pas Ksés, a Commission a
siatud an v des élments de preuve présentes
quiils réaliseraieni appireniment des deonemices,
Aucun dront Iceiime des clients ne pouvidl ni te
devait dtee protéed par un refus dhautorisation ou
u octioi assort de la condition de répartit le pro
duit de T vente drune certaine manicie. Méme si
Ja Commiission avait conelu i fa possibibtd que la
venie mit m etfet préjudiciable. comment pouvai
chie. i ce stade, attribuer Je produi de B vente en
anetion d ane perte éventuelie indérerminée? La
manvarse foi présumée CATCO qui parait sous
rendre 1o détermination de f Commission & prote
aer e public contie an risqiie dventuel. en Fabsence
de tout Tondement factuel. me préoceape égale
et De iagte maniere, je P déja dit ceite déter
minaton & protezer Fintérét public est ¢galement
dificile i concilier avee ie pounoin expres de la
Commission de préveniv tout préjudice causd aux
Chients en refusant damoriser Leovente des iens
d'un service public. Je rappelic que la Commission
o d'un pousoir discrétionnnine considérable
dans Fetablissement des taals Guturs alin de proté
ger Pinidrei public,

Par conséquent. e suis davis que la € OISO
o pas cerné diintdiét public i protéger et quateun
dlémient ne justiiait done Texercice de son pouvoir
Jiscrétonnaire dattribuer le produii de b vente
tudependamment de i conclusion e supet de
b compétence de la Commssion, je cunclus gue
st décision Lexercer son pouvoir discrétionnaire
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it the Board's decision e exercise s diseretan
o proiect the public interest did not ameel a reason
able standard.

3. Conclusion

This Court’s role in this case bas been one of
interpreting the enabling statutes using the appro
priate interprenne tools, ve. context, keaislannve in
tention amd objective, Gome further than fequited
by reading in wnnecessary powers of an wdninis
trative agency under the guise of statutory interpre
tation 1s mol conststent with the rules of statutory
interpretation, 1t is particalarly dangerous to adopl
such an approach when property nights are
stake.

The Buard did not have the jurisdicnon w allo
cate the proceeds of the sake of the utibiy’s asset,
iis decision did not meet 1the correciness standard.
Thus, [ would dismiss the City's appenl and allow
ATCOs eross appeal, both with costs. | would adso
selaside the Board's decision and refer the maner
hack 1o the Board 1o approve the sale of the prop
erty helonging 1o ATCO) recopnizing that tie pro
ceeds of the sale belong 1o ATCO.

The reasons of Melachtin CJoand Bionwe and
Fish J1 were defivered by

Binnae 1 tdissenting) ~ The respondent ATCO
Gas and Pipelines Lid. ("ATCO™ s part of a large
enireprencurial company that divectly and throush
various subsidiaries operates both regulated bus
nesses and wnregulited businesses. The Alber
Enerey and Utilities Board ("Board™) believes it
not to be in the public interest to encourage il
ity companies 1o mix together the two 1vpes of un
dertakings. In particutar, the Board has adopied
policies (o discourage utilities from using their reg
ulated businesses as a platform 1o engage in land
speculation 1o increase their return on investment
outside the regulatory framework. By awarding
part of the profit to the wility @and its sharchold
ers) the Board rewards wilities for diligence in
divesting themselves of assets that are no longer
productive, or that could be more productively em
ployed clsewhere. However, by crediting part of the

MERTN  fivige S [20i6] TS R

de proteger Tinterér public ne sansGnsait pas i la
norme de by rasonnabilite,

3, Conclusion

e role de notre Cour dans le présent pouryvoy
a I dhimerpreter les tois habilitiotes en tenam
compte contie 1t se doi du comtexte, de Pintention
du iegislatenr e de Yobjectit Icgislatt. Aller plus
toin et conclure & Fissue d'une interprétation Tige
gue Forganisine adnumistratif jomnn de pouvoirs nen
nécesyares nest pas conforie aux regles Jd'inrer
pretation législanive. Une telle approche est particy
licrenient dangercuse Torsquiun diont de propriéié
sl ¢n el

La Commiission wavait pas ke pouvon d'attribuer
fe produit de Ja vente d'un bien do service public: sa
déciston ne satistaisast pas & lanorme de Ja décision
carrecte, Par conséquent, je suis d'avis de rejeter Je
potrvol de Ia Vidie et daccoeillir e pourvoi inci
dent ATCO, avee dépens dans les deux instnees
Je surs égatement davis Jdannuler la décsion de Ja
Conmmission et de lu renvoyer Fafaire en lui enjor
anant dmnoriser L vente des biens IATCO et de
reconnaitre son droit an produit de L vente.

Verston francinse des molits de Y use en chet
Melachlin et des juges Binie et |ish rendis par

L oG Bisnn (dissidenty — intinide, ATCO
Gas and Pipelines L. 6 NTCO o0 fae partie
dune grande sociéte gu, directement et par I'en
trennise ade diverses ditiales, exploite i 1 fois des
entreprises reglementées el des entreprises non e
elementées, LAlberta bBneray and Utiities Board
i Cornmission »y estinmgz quiil west pas dans 1'ineé
ret public dlencourager les entreprises de services
pulbilics & jumeter fears activités dans les deux see
teurs: Plus particulicrement. elle o idopté des poh
tgues alin de dissuader les entreprises de seviees
pubhes de fare de feur seetenr reelementé un licn
de specndabion fonciére ef daugmenier amsi le ren
dement de leurs investissenients indépendamment
du cadre reglementaire. En antribuant une partie du
profvd Fentreprise de services puablics (et ses ac
tonmaesi, la Connnssion recompense la dilizence
avee laquelle elle se départit de biens qui ne som
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profit on i sale of such preperty o the unlity’s
rate hase (ie s asel of 1o other costs) the Roard
seeks b dampen any meentive for utitities w skew
decisions m therr regulated husiness to favour such
profit aking unduly, Such o halanee. in the Boanl's
view, i pecessary inthe intesest ol the pubtic which
allows ATCO 1o operate its utifity business as o
monopaly. In pursuit of ths batance. the Board ap
proved ATCOs application 1o sell Lind amd ware
housing factlities tn dow ntow n Calgiry, but denmed
VTCO L application to keep dor ity shrelokders the
entire profit resulting from apprectition inthe value
of the Tond, whose cost of avguision had tornied
part of the (ate hase on wiiich gas rates hid been
cateulated! since 1922, The Board vrdered the prolit
on the sale to e aliocated one third o ATCEY ad
o thitds s credii o its cost bitse, tieteby help
g keep utidany eates dowi, and o it exeent ben
eliting ratepayers.

I have read wath interest the seasons o my el
Jenote Bastarache § but, withy sespect. Tdo noi
agree with his conclusion. As will De seen, the
Board has authotity vider s 1303) of tie e e
P uerey and Viilities Board Acr RSAL 2000, ¢
A7 OALUBA Y o mpose on the sale "y od
Jitional conditions that the Board considers nee
essary in Une public nterest”™ Whether or aot the
condifions o aporovi smposed by the Boad were
woessiaty i he public iterest was Tt 1he Board
1o decide, The Albserta Court of Appeai nerruled
tare Board ul. with tespedt, the Bowid isin o better
POSHION {0 ssess Becessity in (his feld tor the pro
tection of the public imterest than either That cowrt
ar s Comt T would adiow the appeil and restoe
the Board’s devision.

I Amalysis

ALCUY s argument botks dowi to the preposiion
anneuieed st the cutset of 1S et

In the absenee ol ahy property ight ar interest
and ol any harm b the cestomers anging from the
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plus preductifs on qan povriaient Fére davantage
sy ctzient eniployes autrement. Toutelons, en por

tant une partie du profit ab crédit de Ta base tari

[aire de Fenireprise (oo ivd, en ladedwmsant daatres
cofits), Ta Conmission tente dempéeher fes entre

prises de services publics de cdder @ la tentation
Jintlechis es déeisions affdrentes i leurs activitds
réglemenices pow Favorrser la realisation de profits
indus. e son pomt de vue, un tel compronis est nd

cessaire dans Finterét du public, celui ¢i conféramt
B ATCO un nonopole dans un seetewr d activite
Dans la recherche de ee compromis, ke Comnssion
aamorisé ATCO i vendie un lerrain et i entiw

pat situds au centre ville de Cadgary. mais reluse
gu'elie conserve, au bundlice de ses actiennres, ki
1otalite du profit découtant de Fappreciaiion du ter

rin dont le colt d'acquisition Elait pis en comple.
depuis 1922 pour Ta tatification du gaz naturel. La
Commission a ordimme yue ke protivtiré de l vente
soit atribed A rmson dun ters & ATCO et que es
dens tiers servent i rédutre ses codils, contribuant Q
contents Lt hawsse des tarils et fiorisant ansi 1a
cliemele.

Tai luavee R les matifs de mon collégne
fe inge Mastarache, mais, en toute déférence. je ne
stis pits d'accond avee ses conchusions, Comme
pous le verrons, le par. 1303) de TAtherta Lucrgy
aned Uritisics Board Acr, RSN 20000 che A 17
e AEURA », confére o ba Connmission fe pouvoir
dPassuienir Ia vente aux JERADUCTH W} condi
Hons supplémentaires guelle juge pécessaires dans
Fintérét public ». 1 appartenat & la Cummission
de ddeider de ta ndeessité diimpuoser des conditions
dans Fintérét public, ba Cour dappel de [ ATbera
aintirmd ia déctsion de la Commiission. ba toute
détdrence. Pestime que it Commission ctinl mieux
placée gque ta Cour dappel ou que notre Cour pour
juger de Ta néeessite de protéger Tintérét public
dans ce domaine Faceueitlerais le pourvon el réta
Dlirais % décision de iy Commission.

Vo Analyse

|a these CATCO se resume i ce qu'elle alhome
au début de son nicmonie

(Pabt e HoR] A defaut de ot droit e pro
pricid et de tout préjudice s I clientele par fe

hyJ

YLy
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withdrawal trom utility service. there wins o proper
ground tor reaching into the pocker of the utility. In es
senee this case is about property rights.

(Respondent’s factum, at para, 2)

Forthe reasons which tollow | do not beheve the
sase is aboit property nghis, ATCO chose tr make
tts amvestment i a regulated jndustey, T he return on
investment in the regulated gas industry is fixed by
the Board, not the free marken. in my view, the es
sentialissue is whether the Alberta Courtof Appeal
was Justified in Tipiting whet the Roard is allowed
to "eonside|r| necessary in the public 1terest ™.

A The Board's Statitory Authority

The first question is one of jorisdiction. What
cives the Board the authority 1o make the ocder
ATCO complains abow? The Board's answer s
threefold. Section 22(1) of (he Gas birilities At
R.S.A 20000 ¢, G5 C"GUA™L provides in part
that “ftibe Board shall exercise a general superyi
sion over all gas utilities, and the owners of them
o7 Thasg the Board says. gives it a broad juris
diction to st policies that go bevond s specific
powers in relation 1o specific applications, such
as rate setting. OF more immediate peetinence, s.
2602)K D of the same At prohibits 1he 1egulited
utility from selling, leasing oF otherwise encum
bering any of its property without the Board's ap-
provil, o the same effet, see s, [GH20d) ) of the
Public Utilities Board Act, REA 2000, ¢, 1P 43,
[t 1 common ground that this resteaint on alien
ation ol property applies © the proposed sale of
ATCOS Tand and warchouse Tacihities i down
town Calgary. and that the Board could, m appro
priate circumstances, simply ave denied ATCO'S
applicition for approval ol the sale. However, the
Board was of the view to alfow the sale subject 10
conditions. The Board ruled that the greater power
(i.¢. Lo deny the sale) most include the fesser {1e. to
allow the sale. subject 10 conditons);

In appropriate circumstances, the Board clearh has the
I s :
power o prevent a utility from disporng ol s property

MOERT S Hunge f l:l..'l.()l ISC

dessiiistssemnent, vien ne qustifiznt quon pirise dans fes
podies de Pentreprise. En it le présent poutvoi o
ctre vl reeard du deont de propricie,

iMémorre de Fintdmée, par. 2}

Pout les moniis qui suivent, je e erois pas e
le hinge tessortisse au deoit de propidié, ATCO 3
choistdimvestir dans un seeteur réglementé, cehn de
Fvdistribytion du gaz. o le vendement est éabli par
Fa Commizssion, et non par e nurchie. A mon avis,
L question en hinige st essennielienient de savoir si
fa Cour drappel de FAIberta erait justitice de res
irerndre Jes conditions que la Commission pous ail
o quger} necessarres dans Fintéén public ».

Ao Loy posvoirs Ideany de la Comutission

L prenugre question qui se pose est celle de la
conpetence. [You fa Commission tient elle le pou
wir de rena e Tordonminee qae conteste ATCOY?
Lavéponse de la Commission comporte trois volets.
Le paragraphe 2201y de la Gas Urititics Aer, RS.A.
20 ch. G 5 G GUA oL prévoil emtre antres ue
[ERADUCTIONE « [Ha Commission assare 1o suy
weilliance géndrade des services de ouz et de feurs
proprictaires .., o» Selon Iy Commssion. cetie dis
position lui contére le vaste pouverr Jdetablic des
pohitiques qui débordent le cadre da reglement de
denvandes au cas par cas fapprobation de tanits, eie.).
Llément plus perninent encore, le seus al 26(21d)0)
de Ta méme lor mierdit & Fentreprise réglementée
de vendre ses iens, de les fouer ou de les grover
pate atlleurs sans Pantorisation de la Connmission.
{Voir dans le méme sens 1o sous ol 1012dy0 de 1a
Public Unfities Board Act. RS.AL 2000, ch. P 15,
lous comviennent que cetie himitaton sappligue 2
T vente projetée pur ATCO du terain e de Fenire
potsttues i centre ville de Calgary et que si les cir
constances ivinent justific, L Commission aurait
PU simplement refuser son autorisation. I-n lespéce,
la Comnussion o décidé damtoriser Ta vente et de
Fasswetnr & certaines condions. Ll a stawié que
le pouvair plus Farge de refuser dantoriser by venie
englobitit celui. plus restreint, de Taatortser en 15
sujettissant f certaines conditons

HRADUCTION]  Dans  centaines  eirconstapees, |
Commpsivn i chnrement le powoir deppecher e
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I the Moard's vew it abso todlows that the Boand can
spprove adisposition subjedt fo appropriate vonditions
1o prrolect ¢ustomer mieresty.

(Decision 2002 037, 120021 AR D No, 82
QFaat para, 17)

[here is no peed o rely onoany suck moplicil
poner o inpose conditions, howeser. A stated,
e Boand's explicit poset fo mmpose couditions i
sorind in s, 1303 of the AL BACwhieh sathorizes
the Board 1o “nake sy Tarther order amnd nipose
any addivoral conditons that the oacd vopsid
ers necessary i the public mterest e Lido
f';-ll_ssm v Power ., :l").‘{_:| YR SN i AT,
Pstey L. Tot the majority, stited:

1 is ey ident from the posers aecorded 1o the Boand
by the fegislare in buth stioles wentioped ahove i
the fegiskiture Das wiven tie Boord 2 manditye of e
widest proporiions o safeguard thg public_interest i
e matire and quilts of the service provided 1o the
community by e public atilities Jmphasis ad fed. |

Fhe legistatare says in s, 1503 that thie conditions
ave o be whitt tu Board considars necessary, O
cottse, the dizcrenonary powet 1o impose conds
tions thas geanted 15 et uninaied. 1Umas: be e
ercised in gond faith for s miended purpese
CILPT L Owmtarto (Minisier of Labonrk {2003
PSR S, 2008 SCC 290 ATCO says The Boad
oversic ped even these genereus Tinits, T ATCErs
subiission

Deployment of e assei in il serviee does gol
create of tansder un lepad or equitable rights miba
pronerty lor sukepiets. Absent e such
any taking sach s ordered by e Bomid 5 contive
lors .

ilerest,

(Respondent s lactum, at pira. 38)

Py view, however, the issue hefore the Board
was how mucl pront ATCO was entiticd et on
its investient i regnlaied atibiey,

AVCO aroues i the alieraative that the Boand

engaged i nypermissible Cretroactive rate
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crareprise du seriices publics du se Jdépantir d'un bien.
H o ensuil done guelle pent awtoriser une slidnation et
I assartte de conditions susceptibles de bien proaen les
mICrets dn cotsormaten

[Decision 2002 037, 20031 ALURL. Noo 32
QL. 47

[ ivest toutefois pas néeessaire quielie sappuie
vt un tel pouvoir impheite pour dabliv des condi
fions. Je te rpete. e par 1503) de PAFUBA confere
exphenement il Commission e pouvoit de
PR ADUC PON] - rendre fonke autre ordonpinee el
[ Finposer Tes conditions supplementatres qu'elic
ioe adecasaives dans Dintéét public - Pans
Voo Hid, o Calgary Power Lud. [1982] 2 RCS.
35 p, 5760 0e juge Vstey o dit au nem des juges
i) TILTeS

[V eesnont des pouvoirs que be Tégisaten o cordd] s}
ke Commission Jans les deuy ois mentionndes i
Cessis, quiil aimsestt s Commission do nandat res gd
neral de veiller any jntdréts dy public quant L mature
ot a b qualité des services rendus i lac ectiviid par
Jes entreprises e services publics. (e sontlizng |

le paragraphe 1303 dispose que les condinons
naees sont eelles que fo Commission juge ieces
stires Tvidernment, son potvoir discrétionniire
vt pos ilimitd, Llle doit Fexereer de honne toi
ot sax §ons auxguelles il est conferé s S.CL P
Ontrsic (Ministre du Traveihy 122003) | RCS. 53
3005 OS50 249, ATCO prétend que Ta Commission a
DICH I OUIFEPsSE UL st firge prouvoir, Yiney un
axtr ot de son méamire

TR AL CON] Sub dioit e de b foi oo de Fegquity
Went conldrd on transmis an elient i Pégard Lun bicn
Ju Gt e son alfecktion on service public, Fante J'vn
tel droit. une appreprintion. comme celle opdannee par
I Comntission. o un etfet contiscatowre ..

Memoire de Vintimde, par, 38)

A meon avis, totelois, Ta Commission devait déter
mine la havteuy du protit qUATCO éiait adnnse
3 1ver de son investisseinent dans uue eniveprise
realemeantde,

ALTCO
imdibnent

Suhsidiairement, sotitient

Conmnission

que o

5ot livide a4 une

Ul
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makmg”, But Albert s an “origimal cost™ juris

diction, and 1o one suggests that the Board s onig

nal cost rate making during the 8O plus vears ts
investment las been retlected in ATCO'S rtehise
was wrong. The Board proposed 1o apply a por
ton of the expected profit e fare rate making.
The effect of the order 1s prospective, not retroae

inve. Fixiang the going-forward nve of retuen as well
as general superviston of “all eas utilities, and the
owners of them™ were matters squarely within the
Bowrd’s statuory mandate,

W The Board's Devisian

ATCO argoes that the Board's decision shineid
be seen as a stand alone decision divoreed Tron
its rine making responsibilities. Towever, | dis not
agree that the hearing under s. 26 of the GUA can
be asolated in iliis way from the Board's generad
regulatory responsibilities. ATCO argues in s
(actum that

the subject application by [ATCO]| w the Board did not
concern or relate to e rate application. and the Board
was ol engaged in lixing rates (1 that could provide
any justibication. which is denied).

{Respondent's factuny, at para. 98)

1t seems the Board proceeded with the s. 26 ap
proval hearmg separadely from a rale setting hear-
ing firstly because ATCO Tramed the proceeding
in that way and secondly because Uns is the proce
dure approved by the Alberta Court of Appeal in
Transalia Urilities Carp. v, Public Uiilities Board
At ) 19863, 68 AR 171 That case twhich | will
refer w as TransAlia (1986)) is o leading Alberia
authority dealing with the allocation of the gain
on the dispasal of aulity assets and the sotiree ol
what s called the TransAlra Formula applicd by
the Board in this case. Kerans LA had this o say,
at p. 174:

Fobserve parenthetically tha | now appreciate tlin i
suits the convenicnee of everybody imalved to resulve

MBTRTN  HBonde 1 [Z00n] ESCOR

« Lariheation rélroactive ». Or PAdberta a opte
peur la tarihication selon le « cotit histiwrigue -+ et
personne ne Taisse entendre que, depuis ples de S
ans. la Commission applique i tort ceite méthode
gui prend en compte Pinvestissement IATCO pour
Fatablissement de sa base tarifire. | a Commission
A proposé de tenn campte d'une parne du prodic es
COMPLE P e les tarits alieneurs, ordonnanee
aun etfet prospectl, et non réroacil L lixation
du readement futar et L surveillance
IRADUECHON] «des services de aaz ol
propridtaires » relevaient sans contesie din manda
legal de fa Comupussion,

adénérale
de Jeurs

B, [adéenion de fa Commission

AVTCO soutient que Lo décision de fn Commiission
on &tre consideree isoldment. sans égard aux ik
Buitiens de Torzamsme en matiere de tariication.
Toutefois, je ne crois pas que Taudience tenue pow
Fapplication de Tart, 26 puisse étre wnsi dissogice
des attnbunions géndrides de la Conmmission i titre
d'organisme de reglementation. Dans son mdmorre,
ATCO i vanoin ve qui suit ;

VERADUCTION] . . T demande d'JATCO] wlavait rien
dovoir avee Tapprobation de tarils et la Commission
Gt pas engagde daits un processus e arilication (o
supposer que cedaait s ustitien, oo gui est nid)

{Mcénwire de intinde, par, 938

il semble que 1a Commpssion ant entendu 1 de
mancle diwtorisation tondée sur Fart. 26 indépen
damment d une demande dapprobation de iarils en
riison, prenmcrement. de Tnomanicie dont ATCO
avail engage Tinstonce et deusicmement. de Lap
probation de cette demaiche par la Cowr dap
pel de TATberta ins fransAlra Uilities Corp, e,
Pabilic Uiifines Bowrd (Al } (19565, 65 AR, 171
(e Franvita (1980} »), 11 sagit de Paredt de prin
cipe albertain en ce qui concerne Tattvibution du
profit réalisc tors de Falicnation Jd'nn bien alfeetd i
i service public, et la Cour dappel v a énoned a
formule TransAlta que Ta Commission a appliqude
en Pespece. Voiar ce gquia dit e juge Kerans i ce
sujet {p. 170

[PRARCCTION] R signale en passant gue jo comprends
IinTeming Yie lowtes fes pidhies ont st i e i
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fraties of 1his sort 1l passible, belore o general tate
Nestrnng su i Lo hessen the barden on tha already cam
plex proceduie.

Coven s ciconragement ivong the Alberta
Court of Appeal, § would place Hite sizpificance
on ATCO S procedmal pomns. As will be seen, the
foard’s ruting is directly tied into the setting ol
geneial ates hecanse 1wo hids ol the molit 15
taken tnto aceount as an ot o ATCO s costs
Eromn which 1Ls revenue requirenent s ultimately
derived, As stated, ATCO profit on the sale of
ihe Calgary property will be o curvent (not his
toricaly receipt and 36 the Board has its way, 1wo
thirds ol 11 will Tie applicd to favure (hot relioae
tive} rate ihone,

The +, 26 heating procecded 1 two phases. The
Roard Hasi determined that 10 would not deny s
approval 1 the proposed sale as it met 2 “ro-hann
test™ devised vver e vears by Bourd prectice (s
pot s be tornd in the statutes) (Decision 2001 78).
Hewever e Board Tinked s appioval 1o subse
prent consideration of the fiaancial rimitications.
as the Board itsell noted:

e Bosundd approved tive Sale in e sision 2068 78 hased
S evidenee i costomers did nov object o the Sale
[ane® would notssler i reduction in services nor wolid
they he gaposed go the risk of Fivancial hav s @ resat
e Sale thur ¢ oubed stop e cvtmtied in g fitine pro
cerdinng, O that hasis the Board determined tha the
no B m tet had Boen satisticd snd that the Saie could
provecd JUndedining aad italic: added |

thecion 2002 037 at pari. a3

In elfect, AYCHY dgpores the italictzed words.
It argaes Haeihe Bomd was frseeins after the lirst
phiase of its heming. Towever. ATCO nselt had
aareed 1o the 1o phase provedure. and indeed the
second phase wirs devoted o ATCOs own applico
tiont [or an atlocation of tie protits on the sibe,
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Jes questions de cette patre solent, si possible, résolues
avamt Pandition de L demande zéndrale de majoration
e de manicre o ne pas alonrdir celte progédure
dupcenpleae.

i ort de ces propos de la Cour drappel de TAI
perta, Jaccorderins pea dimportance & Fargument
procéduril CATCO. Nows le verrons, 1a décision
de o Commission est directement hiee & Ly tan
feation aénérale. tes deux tiers du profit ram
deduils des cofus i pastie desquels sont ultinne
ment détermings les besving en revenus SATCO
Te Vai déja din e profit tré de la veate des biens
d AVCO siwds B Calgary constitiera une rentree
courante (et non historiguey, et ik déeision de
L Commission est comfirmee, es denx tiers du
Frofil tid de Topdration seronl pris en comple
pour T faritication ultéricure (et non de nranicre
retroaetive).

Fraudience tenue poar Fapphication de Tart. 26
sest déroulée en deny etapes, Ta Commission o
abord déeide quielle ne refusait pas d autoriser 1a
vente projeide v e absence de préfindicd »oun eri
jere gueeile avail dlabord au dil des ans. mais qui
wétml pas prévae dans les Jois {décision 2000 78),
Cependant, elle o lid son autarisation A Fesainen
subscguent des conséguences financicres Cominie
cHe oelle mdme It wenguer .

[1EADUCTION] Dans Brdécision 2004 78, laComission
A amorise e osente parce gulil maic 18 Glabli que des
Jtents e Sepposiient pas i Fopération, guils e su
biraient pas une diminution de service et que it vente
e sisquent pas de Jeur mifieer un préjudice linanyier
qued i1e pouvait faire Fobyet dm evamen dans le cadie
d e procédure wlidrfeare . Llle w done conch i Yab
sence de prejudice et decidd que T sente pouvait avoit
Hew. [Soudicucments <t flaligies ajoutés |

(13¢eiann 2002 037, par 1)

ATCO Bast absteaction de ce qui figure en italigire
dans cet extrait. e soutient que ke Commission
CWil funcnes officio aprés la prediere dape de
Visdience. Or elle gvant elle-méme consenti au
déroulement de ta procedure en dens ¢apes. et la
deuxieme partic de faudience o eflectivement éw
chnsacrée A sa demande drateibution Ju profit tire
du B sente,

06
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In the second phase of the s, 26 approval licar
ing, the Board allocied one third of the net gan o
ATCO and two thirds 1o the rate base (wlhich would
beneht tatepayers). The Bomd spelicd o why ot
considered these conditions 1o be necessary i the
public interest, The Board explained that o was
necessary o balance the interests of bhoth share
holders and ratepayers within (he framework of
what it called “the regulatory compict™ () lecisin
2002 037, at para. 1) [nahe Board's view:

(@) there onght to e a balaneing ol the interests ol
the ratepayers and the owners of the utiiny:

(b deaisions made about the wdity shomd be
driven by both parhies” interests:

{cy toaward the entire gatn 1o the ratepavers would
deny the utility an incentive to increase its elli
ciency and reduce ts costs: and

{d) toaward the ennire gain to the uiility nught en

courage speculation in non deprectable property
or motivale the uolity 1o identify and dispose of
propectics which have appreciated for reasons other
than the best interest of the regulated busimess

Por purposes of this appeal, it is important
to set oul the Board's policy reasons in abs vwn
words:

To avward the enitre net gain on the land and boild
ings o the customers, while hepeicial o the custon
ers. cotld establish an ens ronment it may deler the
process wherein the company continually assesses ns
operation o identify, evaluate, and selegt optivns th
contimually increase elfivieney and reduee costs,

Comversely. o award the entive net gain to the com
pany may establish an enviropment where o regubated

NNFRES  Hineic 2006] 1SR

Al cours de Ta deuxicme dape de Favdinon de
la demande fondde sor Pare. 26, ja Comnussion o
attrbud un tiers du prohit net i ATCO e deux tieis
ala base tanfaire Gue béndiice des cliems). | e a
exposé les raisons pour lesquelles etle jugean cetie
repirihion nécessarre & o protection de Uintérén
public. :He aexpligud quiil Fallaicmettre en balance
tes mtérais des actionnaires et cenx des chents dans
fe cadre de ce gquiehe s appeld [TRADUCTHON] < e
pacte réglementaire - {décision 2002 037, par, 1),
Selon la Comnussion

ay il mieitee en balance les intéréts des clhionts
el cenns des proprictiares de Fentreprise de services
publics:

b les décisions visant Fentreprise doivent teny
compie des 1Méréis des deux parties;

¢ attvibuer aux clients b totalind du protit neé de
Ea vente nlinciterait pas Ventreprise i accroitre son
elhicacitd et i réduire ses codts;

dy en amtribuer Tatalitd o Fentreprise pourran
encoutager v speculation a Féeard de hiens non
amortssables on Midentilication des biens dont
T vadew s'est acerue et leur alidnation pour des
maotils dtrangers w Finérén veéritable de Tentreprise
réglementée,

Pour es besoms du present pourvot, il importe
de rappeler les considérations de principe invo
quies pat La Commission :

[ERADUCHON] T seniit mantagens pout Jes clicnts
de deur atrthuer facteradind du profit net tind de la vente
du terrain et des batments, niads cela poureait dissea
der i sociétd de sounictize son fonctiontiement i ane
anmalyse continue alin de trouver des moyens daméii
rer son yembement et de rddutre ses cofits de maniere
Costante

A Tinverse, allstbuer O Fentreprise téglementée la

talitg du prolit et poniait encourages o spéenlation

utilivy_ company_might be_moved to specnlate in non

a I'égard de bivns non sunortissables ou identification

depreciable property or sesull in the company bebng
motivited o identify and sell existing properties where
appreciation has already vecurred.

The Board believes that some miethod ol balane
ing both parties” interests will result in optimization

des bigns dont la valenr s'est Jé
tion.

cciue el beui aliéna

Lo Commission cioit gutune certaine  mise i
balance des ineedts des deus purtics permetia 1a
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o1 busipess objectives tor both the costomer ancd the
company. Therelore, the Buard considers that sharing
ot the net gainon the sale of the land dd buildings col
Jectively in aceadance with the “fransalia Formuta is
cquitable in the cirenmstances o this application and iy
cutisistent with past Board devisions flmphisis addeds
paras 112 04]

e Court was advised that the twa thind share
Mocared topaiepayers would be included in ATCO™
pate caleuiation o set ol against the costs included
i the rate Base and amortized over o number of
Yedrs.

. Standard of Review

| he Count’s madern approach to this vexed gues
fen was vecently set out by Mel acitin C.Lin Dn
O v, Colleae of Plivsivians and Sargeons of Reirish
¢ olumbia, [2003] 1 S.CR. 226, 2003 SCC 19, a0
pari, 267

fa the pragmatic and functional appreach. the stand
ard ol seview i dewermined by considering four con
wxtial factors e presence or absenee ol a privative
chitse o satwtony tight of appeals the expertise of the
bl relative to tiat ol the reviewing cenrt on the
faste mquiestion, the purposes o the legistation and the
prosisicn in particular, and, the ntere of the guestion

fine, et or mixed Yew and i Hhe dactors may
orerlap. he overall aim is o discenn fegishive iotent,
Feeping in mind the constitutional vole of the courts in
niaintaining the raie of law

1 do not propose to cover the gromid atieidy sel
oal in the reasons of my collengue Bastavache 1
W agree that the standard of review o snatters of
jurisdiction is correctness. We also agree that the
Board's evoreise of its jurisdiction ealls tor greater
judicial deference. Appeals froncibe Board are fim
ited o quiestions of i or dorisdiction. The Beard
knows o areat dead muose than the courts about gas
ubilities. and what limits it is necessury Lo hnpose
“in the public interest™ on their dealings with assets
whose cost is inchuded in e rate basc, Moreover. il
s Jifficult 1o think of a broader discretion i thit
conterred on the Board 1o “impose any additional
conditions that the Beard considers necessary il
the public imerest™ s, 1503 of the ALURAY

AT O GAS AR TIPTLINE =
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réalisation optimale des objectils de Temreprise dans
SO propre intFrét et dans ceini de ses clients, Par consd
quent. elle estime dquitable en Fespéee el conlurne a
wen décistons antérieures de partager selon la foruke
FransAlta e profit net tisé de T sente de tereain el dus
watintents, e soulignes par 112 11

On ainformé notre Cour que les deux tiers du
profit anribuds aux cliecns seraient déduits des
colls comsidérds pour Férablissement de 1a bise &
vifaire d"ATCOL puis amortis suran certain nombre
Janndes.

. Lanorme de controle

Papproche actuelle de noire Conr & Fépard dJe
celte question épincise o réeemment e pricisée
par L juee en chel” Melachlin dans Fareéy Dr
o, Colleoe of Phvsicians and Sureeons of British
Colnmbia, [2003] 1 RCS. 220, 200 CSC 19,
pat, 26

Schon Panalyse pragmatigue ot fonctionnelle, I
notme de controbe estdéterminds en fonction de guatre
factenrs coniealoels fa présence ou Labsence dans
2 loi Fune clause privative ou dwidroit diappet. Tex
pertice du tribunal relativement i celle de la cour de
révision sun L question en litige: Fobjet de B loi etde la
disposition particaliere: b ature de laquestion - de
droti, de Fait on mixte de fait et de droi Les Tactews
peuvent se chevancher. [objectit globul est de cere
Pintention du Kgistater, sins perdie de voe e ole
constitutionne! des tribunaus juliciaires dans e main
tien de T lépalind,

Je wentends pas reprendre les propos de mon col
tegue e juge Rastarache i ce sujet. Nous convenons
que fa norme applicable en maticre de compétence
esl eetle de Ta déeision correcte. Nous convenons
cealerent quien ce gui atrail d Tevercice de sacom
pétence par la Commission, une débérence acerue
Simpose, 1§ ne peat ¢tee interierd appel dune déei
sion de T Commission que sur une question de droit
ot de compétence. La Commission en sail ien da
vaitage quune cour de justice surles services de aaz
et les limites qui doivent lenr ¢ee imposdes < dans
Fintérét public » Jorsqu'ils effectuent des opérations
elatives & des Diens dont le coit est inclus dans
I base Giiaire. De plus, il est difficile dlimagi
ner un poavoir diserétionnaire plus vaste que celui

10t
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Fhe wdentification of 2 subjective diseretion m the
decision maker ithe Bowidd considers necessary™s,
the expertise of tha decision maker and the nalure
of the decision 1o be made (“in (he public interest ™),
in my view, call fur the most deferential standard.
patent unreasanablencss,

As 10 the phrase “the Board considers neces
sary”, Marthand L ostated in Cateary Powes Lid. s,
Copithorne, [1939] S.CR. 24 arp, 30

The question as o whether or not the respondent s
lands were “tecessany™ is not one 16 be determnned
by the Courtsan this case The question is whether the
Minister “deemed” them 1o e tecessary.

See also L L M. Browan amd LML Bvans, Judicial
Reviese of Ndminivirarive Action in Candade Dovse
leal ed ) vol. Loat para. 19:2022: Objective” and
Sulyjective' Grants of Dixeretion™,

The expert qualitications of a regulatory Board
are ol "utmost importance in determining the in
fention of the legislator with respect w the degree
ol deference to be shown 1o a tribunai’s decision
in the absence of a Tull privative clause™ as stated
by Sopinka L. in United Brotherhood of Carpeniers
amd Joiners of Awmerica, Local 379 v Bradeo
Construction Lid. [1993] 2 SCR. 6. ar p. 335,
[le continued:

bven where the rribunal’s enabling statete provides
explicitly for appellate review, as was the case in Beli
Canada v Canada (Canadion Readio Tetevision and
Felecommunicarions Commission). [1939] 1 SO.R
1722)0 3t has been stressed that deference should be
shown by the appellate 1eibunal 1w the opinions of the
speciahized lower tribunad on matiers squarely within
its jurisdiction.

(This dictum was cited with approval in Pezin v
Brisish Cofumiria (Superintendent of  Brokersi,
HO94] 2 S.CRF57 anp, 392.)

Binne J [206] 1 SCR

conlérd i I Commission PTRADUCTION|
«imposer Jes conditions supplémentanes quielle
Juge nécessaires dans Fintérét public » al, 150350
de TAEUBA L Télément subjectif de e powvoir
Gequielle juge néeessimres o) Fexpertise du dé
cideur et agature de ladecision e dans Pintérdn
public =} appellent it mon avis la plus grande déié
rence et Fapplivition de T norme de fa décision ina
nifesteinent déraisonnable.

Ence quica e & Téément « quielle juge né
cessuires e quge Marthnd o dicce qui suil dans
Farect Calgary Power L. o Copithorne. | 1939)
RCS 2 p it

[ERADUCTHION] o Fespece al nappin tiear pas o e
cotr de justice de déterminer si es terrams de inting
CLent g 1o < nevessaires s iy bien s le mniste
aeestmé -oqueils Fétnent

Voir également 131 M Brown ot LM, Taans
Judictal Review  of  Ndunmisirative  \ction in
Canadu ©d. Teniles mobiles), vol. L par, 11:2622
« “Objective” and “Subjective™ Granis of Dise
cretion o,

Connne o dit le juge Sopinka dans L
et Frawrnitd unie des charpentices of menui-
sters d Amérvigue, section locale 379 ¢ Brode o
Comstruciion L. [1993] 2 R.OCS. 3o, p. 335, 1ex
pertise que possede un oreanistie de réelenenta
tion est « de b plus biile importance pour e qui
estde determiner Fintenton du Iégislatenr guant au
deard de retenue dont ¥ fan faire prevve a Fegand
de T déarsion d'un tbunal en Fabsence d'une
clavse privative intdgrale ». 11 a ajoud

Aeéme lorsgue fa Toi habilicate du ribunal prévoil ey
pressément Fexanen pin voie dappel, conne étar e
cos doms Fattiaive Belt Coamadar Vo Canetebar (00 oase il de
fa vadiodiffusion et dos 10l commmications canadion
ses) JEOSOL T RCS 17221 ona sonlignd quiel s vt
lew pour le tebunad dappel de taire preave de retenue
envers les opinjons que le tribunal spéciatisé de jurdic
tion infericure mait exprimées sur des questions rele
santdirectenient de si compétence.

(Cette opinon incidente o é1é entée avee approbi
tion dans Tarrét Pezine o Colombio-Britaniine
(Superintendens of Brokess), [1994] 2 RCS 337,
. 3920
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\ regulatory poser to be exercised “in the pubilic
Hierest” necessimly involves accommuodation of
comflicting cconoiic interests, Hhas long beenree
napized that what s “in the public inierest” is nol
really s question of Taw or et but isan opinion, In
Dran M (1980), the Alberia Court ol Appeal G
para. 2 0 diew @ parallel betwveen the seope ol Hie
words “puntic toterest” and the weil kuewn phrase
“public convenience and pecessity” in its citition
o Memorial Garde ns Association (Canadad Lid. v,
Cotwond Cometery Co JI9RF SCRL 3530 where
s Court statel, at p, 357

{ U question whether publiv comenivive alld nece
sily reguites ieerlain action is oo ot Tt Bris pre
Jonunantly the forndation of an opinion. Facts st
S con o be eetablished 1o justity o decision by the
Commission but that dectsion is une which cannot be
e withont & substantial exercise of administrative
Nisereton. In delesting this adminisirive discretion

s e Commission the Legistature has delegated 1o tha
hody D1 responsibility of deciding. i the public intes
est . [Emphasis added.]

This passage reiteriied the dictunr of Rand L in
o Gay Co. of Canada Ltd v S denhiernr Clas
amed Perologm Co JI93T] SCRCIES acp. 190

It was araued, amd 0seeme 1o e been the view ol
tie Crourt, that the determination of pulilic contenivnce
and necessity was itse I s gquestion of et bat with tha
P atn vnable fooagree: (0 nol an objective existence o
he certainegd, the deterpinalivp is the formuation ol
an wpinion, 10 1t case, the vpinjon of the Board aod of
the Beand onty, [imphasis adided.|

W cotrse even stch a broad power is pol amram

meited. Tt to say that sieh a poser 1s capable ol
abuse does not lead to the conelusion that it shoukd
b trupcited. 1 agree on tins point with Reid 1 teo
autiion of R E Resd awd FL Diavid Admtinistrative
Low ond Praciice Ond ed, 1978), and o editor
of P Anisman wrd R 1. Reid, - dadnisirarive
Few dssies and Praciice (19953, who wrote in
Re CA.C Doaler Noldings Lad. and (Inictrio
seocupitios Commiveion (1987 39 QR 2y 79

Piv CLy i relation o the poners of the Ontario
Securities Commission. at p, 97:

ATCO GRS AND TIPEUINES o ALBTREA  [e guge Binne 193

Frexercice dhun pouvoir de réglementation « dans
Timérél public » exige nécessairement Ta concilia
tion dIméréts deonomiques divergents. [ estdeputs
lengtenmps étabdi gue Bquestion de SUVORE Ce QUi st
w dans Fintéret public » west pas véritablenient une
question de droit ou de Bt mins reieve plutdtl de
Feninion. Dans TransAlia (1986). 1a Cour d'appel
de PAlberta a fan G par. 29) un paraliéle entre la
portée des wots < intéret public > et cuelle de Tex
pression bien conaue « la commodité et les besoins
di public s oen citant Faerét Memorial Gardens
Axvaciation (Canade) Lid. . Cohvood Cometery
Co., [1958] ROC.S. 353, 0@t notre Cour avait dit ce
qui suialap, 35T
[HRADUCHONE T gquestion de sivor si la commoditd
¢t les besoins du pablic becessitent Paccomplissement de
COMaine ety frest s une question de Tait O est v
ot fexpression dune opinon, 11 taut évidemment (ue
Tt docision de Ta Commission se fonde sur des faits mis
il pret, aiais cette décision ne peut {tre Prise sans (ue
I discrétion administatise v jore un vole important, 1n
conférant it b Cummission ce pouveir discrétionnaire, ]
1égbslatie i ddlégud i cet orgamisine L responsabilité
de ecider, dans Vintérét du public .. e sonligne |

Pans cel extrint, notre Cour reprenaut Fopinion
incidente du juae Rand dans Tarrct Hiion Gas Co.
of Cenada Lid, o Svdenhan Gas and Petroleun
Co IO RCS RS p 190

[ERADUC i0oN] On o prétendu, et T Coura semblé dae
cord, gue Fappéciation de fa commudite et des besoins
Ju pulic est elic ménie une juest fon de it mais jo ne
Plis sUUCTTRE L vetie pimion . i e agit pas de déter
miner si ehiectivement telle stwation existe b addeision
consisie iy exprimer une opinon. ¢n Fespece. Lopinion

du Comité et du Comite seulement. e souligned

Faidemment, meme un pouvinr aussi vaste nes!
pas absoln. Mas reconnaitre guii? puisse faire
Fobiet dabus wimptigue pas quiil doive ctre res
treint. Je suis diaccord sur ce point avee Favis ex
primé par fe wae Rewd feoaiteur de R 1. Reid @
L. David, Adminisirative Law dand Practiee (2€¢d.
19783, @t coediteur de P Anisnrn et Rl Reid.
Administeative Low fssues and Practice (1995).
dans T décision Re CLC Dealer Holdines Led.
e Ontario Securvities Conmivsion (1987 ), 39€ LR
(21 79 (O, diva. p 97, ausujet des poivoirs de la
Commission des valeurs mobilicres de FOntario

(i
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when the Commission has acted Desta fide . with an
wbvivus and honest concern lor the public interest. and
with evidence 1o support its opimion, the prospect tha
the breadth ot ity diseretion might someday templ it
place itseli above the law by msusmg that discretion 1s
ot something that makes the existence of the disere
tion bad pes se.and requires the decision 1o be stiuck
down,

(The CLC Dealer Holdines decision was e
ferred 10 with apparent approval by this Comt in
Committec for the Lgnad freamment of Asheston
Alinorney - Sharcholders v, Omtario (Seouritios
Comuission), (2001] 2 S.CR, 132 2001 SCC 37,
at para. 42,3

“Patent unrensombleness” is o highly deteren
hal standard:

A correctness approach meins that there s anly cne
proper answer A patently anreasonable one means tha
there could have been many appropriate stswers, but
nul the one reached by ihe decision maker.

(CU P L o para, 164)

Having saud all thar o my view nothing much
tans on the result on whether the proper standard
in that regard 1s patent unreasonablencss tas | view
ity or simple reasonableness (as my colleague sees
). As wili be seen, the Board's respanse 15 well
within the range of established regulatory opin
ions. Hence, even if the Board's conditions were
subjeet to the ess deleremial standard, | would lind
no ciwse dor the Court 1o interlere.

Vo IDid the Board Have durisdiction to finprnse the
Conduions It Did on the \pproval Order = la
the Public fnteresi ™

ATCO says the Baard had no jurisdiction 1o
impose conditions that are “conliscatory”™, Framing
the question in this way, however. assumes the
poirtin issue. The correet point of depatture 1s nol
o assumie hat AFCO s entitled w the ner gaon and
then ask if the Board can confiscate it. ATCOYS in
vestment of S8 3000 was added in increments s
regulatory cost hase as the land wis acquised Trom

Rinni . J200] SO R

LIRADUCHION] L Jorsque B Comprission o e Je
bonne fol en se sonciing clivrement e Wéruablement de
Finterct public ¢t en londant son opinion sur des ¢l
ments de preuve, e nsgue que Fetendue de son pon
voir diserétionniire puisse un jonr Ninoter a Fesere e
abusivement ot ase placer anist s dessus de Lo Joi ne
lait pas de Fexistence de ce pouvoir une munivaise chy we
e sod el reaige s Fanondation de la déasion de L
Canmtission

{(Notre Cour a fait mention, apparemment avee ap
probation. de Ta déaision €L Dealer Holding,
dans Tarvél Comite pour te tradtemen ceal de s

femnaives minoriaires de la Socidie Ashesios i
oo Ontario (Commission des valewss mobilieres)
[2001] 2 ROCS F32. 2000 CSC 37 par. 42,

La norme du o ngumtestement dermsonnabie
appelle un degrd élevd de deiérence judicione |

Paméthode de o déaision carreate signitie qu'tl 'y
quiune seule réponse approprice. ba méthuade Ju i

tere manifestenent dériisonnable signtlie gque de tom

breuses iéponses approprides daent possibies. saul
welle donnde par e décideur

NCE L par 1o

Celadit b niporte pe i mon sens que i nornie
applicable soit celle die manifesiement déraison
nable (comme je e pense) ou celle du raisonnalle
simplicuer (comme Je eroit mon colleguer Noas
le verrons, la déewion de la Comntission se situg
dans les fimy es des opinions exprimées par les or
ganisnies de reefementation. Ménme s une norni
muins défdreme sappliquait aux conduions impo
sées par ia Commission. je ne verrais aucune raison
dintervenir,

Lo L Commission ayait-clie o pomoir d'avsor
1y sonatdorisation des conditions en ¢ ai
w ddars Pimiéect pulilic

ATCO prétend que Ta Contmission wavait pas
ke powvoir dimposer des conditions avimt wn elier
s eonliscitorre oo Orcen sexprimant s, efle pre
sumie de B question en linge. La bonne déma
che mlest pas de supposer quATCO avain dron au
profitnet tiré de L vente, puis de se deninder i L
Commission pows:it le conlisquer. Linvestissenent
de 83000 % FATCO 4 araducllement ée pris en
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gine 1o Dae berween 1922 and 1965, s i the
nature of o sesulated mdusty ihat 11 gaestion of
what is o ust and equnable rewnn s determined by
a4 board and not by the vagaries of the speculatne
properis arrhet.

1 do nol think the lezal debake is assisted by
talk of “contiseation™ ATCOY is probibited by st
e frop dispusing ol the asset without Bouwd ap
proval. and ihe Board has stdutoy authosy Lo
impose conditions on its appreval. The issie this
pecessantly tarms nul on e csten e ol twe ju
risdiction but on the evercise of the Boad's e
Brction o imprise e comdinnms 1hit o duds and
particular 1o imposs ashared alincabion el the
ain.

b Dol the Board tmproperly Lvers e dhe Jinds-
diction It Povsessed 1o lnpose Conditions e
Bocd Considered "Necossary o the Pl

Intcrest™)!

Ihere s vodoubt that there age vy approielie:
to "the public mierest”™. Which approach the Board
sdopt s largeiy fand inherentyl aomatier ol opin
pot and diseretion, While the statintory Franeworh
ob nubities reeulation virpes Trony ueisdictem o
Dsdicton, and practice in the Upited States mustbe
read 1 eht ol the constitutional protection of prop
erty rights i that country, nevertheless Atberta’s
arant o autherity e its Beand is miare generots
M ost, ATCO concedes that ats “property”
clrim would have 10 give way 1o contrary legis
Fative rnent, bur ATCO savs sueh intent cannot by
et 1w Tl statises,

Most il nos all reeulators face the problem of
how 10 alocate eains on preperty whose origial
cust s tncluded in the rate base but is no longer
required to provide the service. There s a wealth
ol tegulatory expericnee o many jurisdictions that
the Board is entitied e Gond doesy bave regind 1o in
formntlating its policies, Striking the correct hal
apee 11 e altocation of eoins between rilepayers

WIETAS AND PIPTLINGS 0 AFBIRTA

Le juege Binmie 17

compte dans s base tarifaire régicmentane puis
que Pacguisition du terrain sest cehelonnee de
1922 5 1965, Dans un secteur reglemente. e ren
dement juste et égunable st determind par Forga
piseie de reglenentation conpétent ¢t non par le
marehe spécukitil et aléatore de Fonobilier,

Te ne crois pas que Falicaation delfet « confis
clolre - apPorte quoi que ce soit au deba juridi
gue. La tor ierdil i ATCO de se départir de ses
Biens sans Dantorisation de Ta Conmission el mves
1L cetie dernicre du pouvoir dissortir sun antorsa
tion de conditions. Ce n'est done pas Fevistence de
ba compétence qui est en Jitige. mais pluton la ma
mee demt i Commission i everede en impuosii
des cotiditions et plus particulicrement, en sepit
tissant L2 prohil net ind de fventy

Vo Conpmisaron a-tg e exercé sa conpéuenice
frregalic vement cn pnprovini fos conditions
gl dany Finéeds
puidic

free it nceeswitres

Iy o Gvidemiieni de sombreuses lgons
de concevioit o« merét public » Celle de la
Commisston trent essentiellement (el de manicre
InDidrentel i son opimon el i son pouvoir disere
yionanire, Meme si e cadre legistanf de Ta reale
mentation des services poblics virie dun ressort G
Fautre el quiaux Elats Unis. la pratique dait ére in
terpretdée it L lunncre de Ta protection constitntion
nelle du droil de propricte, la Commission s'est v
conlérer pav e législatewn atbertan un pouvoir plus
Stendu que celun accorddé B plupart des OILANiY
mes apparentds, ATCO reconnail (ue sa pretention
fondee sur e+ droit de propridte » ne satrait tenir
face & Tintention contraire du [égaslateur. mais elle
afiirme quune telic imlention e Tessort pas des
o1y

A plupart des organisies de réglementabion,
sinon s, somt appelés i déeider de Pattribution
du profit tird d'un hien dont le colit historigue est
inclus dans Ta base tarilinre, mais quinest plus ne
cessare pour fonrni e service. Lorsqueelle tormule
ses polptigues. fa Commission peat tenir comple
tet elle tient compte) dune toale de precddents
provenant de noinbreiy ressonts. Trouver le bon

Hi2
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and ipvestors 18 i common preoceupation of con
parabile boards and agencies:

Piesto s prevents the utility o degrading the guality.
ur reducing the guantity, of the regalated scrvice so as
W harm consumers, Second. it ensures that the ublity
maximizes the aggregate economic benelits ot its op
eritions, and not merels the benehits Towing (o some in-
terest group ar stakeholder Thivd, it specilically secks
o prevent ooritism wowand investors o the detriment
ol ratepayers attected by the transaction

(W, MacAvoy and 1 G, Sidak, “The liciem
Allocation of Proceeds from a Uhiliny's Sale of
Assets™ Q0010 22 Energs £ 233 a0 p. 23

The concern with which Canadian vegulators
view utilities under heir jurisdictuion that e spec-
ulating in Fancd is not new. In Re Consumers' Gy
Co. LBRO ML June 300 1976, the Ontario
Lnergy Boand considered how o deal with a read
estiate prodit on - Tand which was disposed o ai
an alter-tax profit of over $2 million. The Hoard
stated:

The Station “B” property was not purchased by
Consumers” for land speculation but was acquired
lor wiility purposes This investment, while non
depreciable. was subject o interest chiarges and rish
paid for through revennes and. until the gas manuofix
twring plant became obsolete. disposal of the fand was
not a feasible option. 1, in such circomstances, the
Bourd were 1o permit real estate profit to acerue 1o the
shareholders vnly, it worbd tend o encourice real estate
speculation with utility capital. Tn the Boand's vpin
ion, the sharcholders and the ratepayets should share
the benelits of such capital gains [Emphasis added:
para, 326

Some LS, regulators also consider it good regu
ltory policy 1o allocate part ov all of the profit 1o
alfset costs in the rate base. In Re Boston Gus Co..
A9 PUR. A b (Mass. DR 19823, the rezulator
Alocited o gain on the sule of kmd w ratepavers,
suiling:

CAEBIRTY

Bitireee 1 [2AR6] 55 C R

compronis dans la réparngion du pralie enire fes
chents ¢t les imestissenrs est une picoccup
HOIL COMMUNe X organisines apparentds & 1o
Commission :

HRADUCHON ) D abord, cela permet déviter que Ten
treprise de services publics ne diminue gualims vement
ouguantitativentent le senvive réglemente of ne Guse
de L sorte un préjudice aux clients Deuxicmeniont
clle garanit que Uentreprise maxinisera Fepsemble
des avamtages finamoiers 1ids de ses activitds, o pon
seufenient conx dostnds i certains groupes d mteret ou
ddhwtres intdresses robsiemenient, elle v ise precisd
et ce qee les mvestisseurs ne soient pas L isés
au dériment des Jieats touchids par Fopération.

(PCW MuacAvoy ef LG Skdak, « The iticien
Allocation ol Proceeds Trom o Utibite's Sale of
Maseiso (20000 22 Larerev 100233 p. 23 )

Cen'est pas dhier que les organismes de regle
mentation canadrens exiaminent de prés les opera
tions de spécutation foncicre ausguelles se Hivrem
fes services publics qui leur sont assupetiis. Dans la
déasion Ke Comsumers” Gus Co, PR, 3L
M w1976, Commssion de Fénergie de I'Onia
rio s'est demandd commen devail étre considérd e
profit de I milhons de dollars, apees impdt, tirg de
Ly vente d'un termin par une entreprise de services
publics. Elle o dit .

{IRADUCTION] Consumers’ o' pas acquis le bien
toads (Station 31 0 des fins de spéculation, s bien
pour les besoins d'un service publiv, Méme si col in
vestissement WELI pas amortissable, des inlégéts ot un
risepite Fic i leor 1y desaient étre absorbés par les re
venus el jusguiin e gque Pusine de production de gz ne
devienne obsolescente. aliénation du bien Tonds n°était
pats possible. Par comséguent, si s commission permet
Lt gue seuls kes achonmaires héndéticient du prolin hié
de fa vente Cun terrain, elle enconrgerain i spécul
tion sur les bieps des services publics, A son avis, ces
gains en capital doiveni étre partagés entre les action
naires et les clients jle souligne: pa. 126,

Certains organismes de rdglementation amd
reiting jugent dgalement opportun de deduire le
Profit, en tout ouen partie, de colits pris en compte
dans {a base tnfre. Dans Re Bosion Gay Co,, 1
PUR. 1 Mass, DAL 1982) Forgamsime de re
glemenitation a annbud aux clients le prodit uré de
Lavente J'un ternamn -
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The company and it shareholders has e reweived @
seturn on the wse o these parcels white they bive been
pncuded o rte base. and are not entitled i any il
ditionud seturm as a result of theie sade. "Fo hold other-
wise would be 1y find het o regulated wiiliny company
may speculate in pondepreciable wiility property amd,
despite earnine i reasonable ce of relunn fom ity cus
tomers on that preperty, may alo gecumulate 4w indtall
throueh its sale, Wy find this 1o be

! an uneiaracteristic
Fiskfreward stimanion for i regniated wility w e inwith
respect Lo its plang in senviee, [Himplasis added: p. 26

Canadtan reenlators other tha the Board are
dso conee ned wath D prospect that decisions of
utilitres 1 then regalated business may he skewed
undet e undoe influence of prospective profits on
tand sales, tn Re Comsiemery” Gas Co. ERAAL
165, March 1. 1991, the Ontario Lergy Board de
rermined that oS08 million gain on sake of land
Dowld be divided equally between shischolders
Ao patepavers ' hehld thar

the allacation of 100 pervert of e pro it rom Land
wales o either the slaneholders o the patepayers might
dinraish the reconttion of the valid concerns of the
exelnded party. For example the timing il inen
Aty o Band puichase snd sades negotiaitans vetk! he
chewed U taveur ot disrecand the ultinaie beneticiary.
[pass ¥ AE]

The Bosnd's principle of dividing the g be
pween investors and ratepayein is consistenl, s
well,with Re Namral Resonred Gus 1 rd )P 2001
OL17. 483 2002 0116, June 27, 2003 in which the
Ontaio gy Board addressed the atiocation o
aprolit on 1he sate of Fund and buildings and neain

shted:

Phe Board dinds that it s teasonahic i the circam
stinges that the capital wins be shaed cgually between
the Company and s customers Tnmakmg this finding
the Hourd has conciderad the nosi pecurning natnee o
his transaction Jpara, 45]

The wide variety of regnlaory treatent of
such s wity noted by kerans LA i framAlia
(iesed, atpp. 75 76 inclnding Re Bosion €y (0.

VOO GAS ARD PITLINES ¢ AT BIRIA

i juge Binnie (D]

PERADUCHON] i socidld et ses aetionnaifes onl
touchi un rendement sur Putilisation de ces parcelies de
terrain lo tempr (ue leur voit o ¢ inchis dans T base
G iaire, el tls wont droit i aucun rendenent sapplé
mentaire découtant de leur vente, Copglure le contraire
Squivandiait i dirg gi'une eptreprise de services pu
Blics peut tirer pvantage ¢un bien non amortissable ¢t
que e si elle o obleme de ses clients on fendenent
raisonnable a1

cuard de_ce bien, elle peut toucher ¢y
sus un predil inatieadu en le vendant, Nous estimons
ghie. das te Las drune installation en serv e, il sTeirail
June sitaion risquesfnantages inhabituclle pour wne
entrenrise 1Gglenentde. Lo souligne . 260

Au Cancdi, dnres organisines de réglementa
son que Ta Commission craignent gue la perspec
yive de sandre des terrains i profit wimldehisse les
devisions des entreprises de services publics en ce
qui concerae leurs aclivitds réglementdes, Dans B
décision Re Consanters” Gas Coo LR A05 1
mars 199 T Commission de Nénergie de FOntarie
a statue que le profit de 1Y million de dollars réa
lisc Jors de ba veme d'un teprain devait élre réparti
dasiement entie les actionnaires et les clients :

HADECHION] . L attribuer 10D p. 100 du profit pird Jde
fa vente d'un termin soit aux actionnaires de Fentre
prise, soi ises cliengs, pourrait diminuer Fatention ae
cordéy auy prévcenpations lgitimes de Ty partic exclue.
Par exemple, le moment de Facquisition d'un errain et
Fintensité des négociations ln precédant pourraient &lre
déterntings de Ligon i Gavatiser le béndliciaire uliime
cle Topetation, au ven faire N [par. 3 151

1.e principe appligué par fa Comnission, st Jue
partage du profitentre s investisseurs et les clients,
est Gaatement conforme & L décision Re ‘attser!
Resorree Gay Lid,, 302 2002 0147, 1:8-2002.0 110,
27 juin 2003, dans laquelle Ta Commission de
Pénergie de FOntario, apres s'¢tie penchee sur H
question du rofit tied de o vente dum terrain et de
Patiments, a Je nouvean conclu

PIRAIN CHION] La Connission juge raisonnible,
dne les circonstanuees. de répartie les gains encapital &
pants Giden entre Fentieprise e ses clients. Pour arrivel
5 cetle conelusion, elke o teng comple du carctere non
récurtent Jde Vopération, fpar. A5

Uaas  HamsAle (1980, po 175176, e juge
Kerns o signald que le sort rdservd i de tels
gains variadl considérablement ¢ un organisme de

118
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mentioned cothier. In framAfta (1986). the Boad
characierized TransAla’s gain on ihe disposal
ol land and busldings icluded moits Edmoenion
“franchise™ as “revenue”™ within the meaning of
the Hvdro and Eleciric Euergy Ac RUSCAL O8I
c. [{ 13 (The case therefore did not dead wuh the
power 1o impose conditions “ihe Board considers
necessary in the public mterest™ ) Kerans LA, sawd
ap, 176)

[ do not agiee wath the Board's decision lor redsans
later expressed. but it woudd be Tatuous 1o deny i s
interpretation [of the word “revenue™f 1s one which the
word can reasanably bear.

Kerans LA wenn on w lind that in that cise “jthe
compensation was, for all practical prirposes, cotn
pensation lor loss of Tranchise™ tp. [80) and on that
basis the gain in these “unique crrcnmstances™ (p.
179) could not, as a matter of Jaw, be character
i7ed a8 revenue, e applying a correctness sbiw!
ard, Fhe ramge of regulatory practice on the “gains
on sale™ issue was similarly noted by Goldie LA i
Yukon Lueigy Corpove Utilities Board (1996), 74
B.CAC S8 IY.CA L at para. 85,

A survey of recent regulatory expericnee in i
United States reveals the wide variety of irea
mient in that country of gains on the sale of unde
prectated land. The range mcludes proponents of
ATCOs preferred allocation as well as proponents
uf the solution adapted by the Board in this case:

Some jurisdictions bave cuncluded that as a matter
ol equity, sharcholders alone should benehs Trom any
gatn realtzed on o appreciated real estate. because vate
payers generally pay only tor taxes on ihe hnd and do
not conteibute to the cost ol acguiving the property and
pay no deprecivion expenses Under this analysis, e
payers assume no risk for losses and acgitire no legal or
egpitable interest i the propenty, but rather pay unh for
the wse af the knd in wiility service,

Other Jurisdictions claim that ratepayers should
retain some of the benehis associated with the sale ot
property dedivated tooutility servive, Those purisdic
tons that have adopted an equitable sharing approsch
agree that aoveview of regidatory aned judicial decisions

MUERIA

By 12006 T SO R

realementotion o Lantre,  mientGonmmt & e
dexemple L decrsion Re Boston Gas Co., pricitds,
Dans cette allire, Ia Comnussion aviat assimilé
aun e revenu s oan sens de T vdve and Lieerric
Frergy Acr ICS.AL 1980, ¢he TS Be prolit iéa
lise par TransAdta lors de L vente d'un termin &
de bitiments appartenant i $a « concession »d°1d
monton, (L decision ne portait done pas s e
pouvorr de b Commsssion J imposer s conditions
quieelle uge nécessaires dans Fintérét public »,)
e uge Kerans a precisé (p. 1760

FTRADUCTION] Pour les motifs exposés ci apres, e
ne st pas daccard avee Bydéeision de fa Comnission
mais 1 serat absurde de ne pas seconnadtre gue |le mot

revenu -} puisse rsontablenent aveir ke sens guelle
ln préte

I o gue [ERADUCTION] « Timdemnisation
Visdil, Gotodles s oliles, & conmpenser fa perte
dune coneession o {po 1801 de sorte que, dans
o ces crrconstances exeepionnelles > (p. 179), e
o ne pouvait en drant étve qualilid de revena sui
sant lie permie de o decision correcte. 1ans Fanrdl
Yrhow Laergy Corp. oo Unillities Board (1996, 71
B.OAL 38 ICAN D par. 85, de uge Goldie a T
aussi releve o diversitd de L pratgue réglementiire
a Pegard dit o gain urd d'une vente »,

Les decisions adeentes dorganismes de regle
mentation des Lrats Unis révelent que e son ¢
SCFVE au zain réahise Jors de b vente d'um tereain
nol amort yoest aussio tres varable et comprend
tant L solution préconisde par ATCO que eelle re
tenue pan e Commission

ITRADECTION] Certains tessorts ont conclu gue, sur
le plan de Vequite, seuls Tes actonnaires dorsent bénd
ficter du o ed Funterrain qui s'est apprécid, aaren
aénéral les clients des entreprises de services publics
paient les taxes foncicres el non le cont dacquisition ¢t
les charges diamortissensent. Suivant ce raisonnement.
les clients wassument aucun risque de perte ¢t n‘ucquic
rent aucun drcit sur le bien, s compris e cguity

e eatimentqoe les chients ontdrot Sune partic
des profits résultimt de aovente d'un terratn alfectd o
service public, Toes teasotts qui ont upté pour une 1
partiion ¢qiitable conviennent que Fexanien des déei
suins des inganismes de réglementation o dles cours de
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ot the issne does not reveal iy general primegte thal
requites the allication of beaelits selely 10 harehokl
o rather . the cases show only o generil prohibiiion
against shiring benehits on the sale propenty thar Tus
nevet boen rellected i utility rates

28, Cross, *Rate Treatiment of Gain on Sale of
[ and: Raepayer Inditierence. N New Stondaed”
HHO90), 326 P, Pl Pore PLaip b h

Rezulaiony opron i the ined States fnonvable
fothe sobnon doped bere by the Board s il
itoed by Re \rimona P'ublic Sorvice oo 1 PULR
e 337 (A, CO 1988 al . 300

o the exnte any senekal princivkes an be aleaned
[rom the decisions moother jurisidictivns theyare (h the
wiling s stockhelders are not auromaricaliv ennied to
the gains trom alisales of unlity property. and (e
prrsers i noteatithed to afl arany part < Cacgain fron)
ihe sale of property which bas pever been atected o
e ity s rates [Foiphasis imorizirat |

Assels purchased with capital seflected i ihe
rate base cone and 2o, ot the utilies iseil endures,
Wt was done by the Board in this case s guite
comsistent with the “enduring eaterprise’™ heory
espettsed. lor exampic. in Re Seathern Californss
Werder Co A3 OO 2d 306 01902) 1o that case.
Sowthern Catifornie Water hid asked for approval
i sell an old headqguarters haekdivg and the issee
was bow o atlocale 1l profiis on the sale, The
Conmiss on hehd:

Working trom the minciple <1 the “enduring eatd
priee”s the gain on sabe From this transaction hoold
remain within the utility's operations rather thar heing
Jistribeied i the short ron direetly fo cither fatepasers
ot sharehobdens,

he cenduring enterprise” principle. is neither
novel nor eadical, 10 was clearly astivalate by e
Conemissisn in its seminad 1989 policy decision on the
pette of gain vn sale, 180 07 gla, 32 Cal. PHLC.NI
Y3 Reddungy. Simply stated, o the extent that antiliny
eearlizes sogain on sale froi e liguidation ol an asset
and repiaces it with another asset o obligation while o

ACOOAS ANDPIVELINE S «

APRFRTY e quge Binde |

justice sui b question ne permet pis de dégager Fexa
cenee géndrale gue e probit son attribud suy seuls ac
Honmatres, mais svalement une iderdictivn 2éncrale
de e repartin foreque fe colit du terman @' jamias e
inchs i b base trtiaire

(08 Cross, « Rate (rearment of Gan en Sale of
Land . Ratepaver idifference, A New Standard
(9o, 126 Pab. Pl Fore. 31 po4 D

La dectsion Re Arrmona Public Service Co, 91
PLLR. dth 337 (Aniz. € O 19881 llusire Je poimt
de vae amdricain Tnorable @ i solubon rete
nue par fa Commssion daps Lo présente affaire
(p, 36l

[TRADUC TION] Les principes 2¢nérantqui pewvent $hre
deapds des dégisions rendues dans danlres ressorts,
Vil en eat sont Tes stivants (D) les setiomigres one
enmreprise de servives publics oiont pas autematiGie

pre pra sleoit at gain réalisé Tors de toute vente d'un bien
allecte st service public: (23 fes dients wont pras droit &
F toniditd om fonne partie du proliv tied tors de ki vente
drun bien qui o jantais ¢ pris en compte pou 'éta
Blissenient des tarns [Fnotadique daos Tonginal )

L composition de Factif dont fe cont est pris en
compte dans ki base tanfaire varie a gre des acqui
sitians et des aliénations, mais Lenreprise, clle, de
mere, Lo damarehe de la Commission en lespece
est tout i (it compatible avec Je principe de Ta « pé
ennitd de Yentreprise » appliqué potimipent dans
Ke Southern Californio Warer Co,, 13 CPLULC 2d
500 (19921 1yans cette adfaire. Southesn Cahfornia
Woter avait sollicité Pmorisaton de sendre un
vier établmsenient. et cominissipn devinl dée
der de Pattsibation du profit tivd de bopdration. La
o ession o conchi

[HRADE CHON] P0tant de pringipe de Lo perennife de
Lentieprise », le prafit tied de Toperation duit cire al
tecté o Feanluitation du service public, et ron wtiibig
Soeonnt terine auy avtionnaires o aua dients directe-
fent

e privcipe nest ni nonvean ni absoln 1o clre
ment #16 Gnoned dans Ja décision de prinipe que T
conmission i rendue e TURY concernam e wain 1éa
Find Turs d'one vente (18O 07-046, 22 Cal BUC2d 23
(Reddeg. Brwermes simples, lobsqu'isne entreprise de
services pubites tdbise un profit en vendant un bign
quells semphace pan un awtre on par on biee de erdanee,
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the same tme its tespansibiliy (o serve ils customers
v neither eelieved nor pedical, then any gain oo sale
should remam within the wiiliny’s operaticin |[p 604]

In iy view, neither the Alberta statules nor reg
ulatory practice in Afberta and elsewhere dictates
the wiswer 1o the problems confronting the Board,
It would have been open 1o the Bowd 1o allow
ATCOs application for the entire profit. But the so
lution B adopted was guine within its statutory au
thority and does not call Tor judicial intersention,

b, AFCO'S Arginmenis

Most of ATCOs principal subnnssions fuave al
ready been touched on but Twill repeat theni here
lor convenience. ATCO does not really dispute 1he
Board's ability 10 impaose conditions on the sale of
land, Rather, ATCOr says that what the Rourd did
here violates a mumber of basic Tegal protecuons
and principles, I asks the Court to elip the Board's
wings.

teestty, ATCO says that customers do e ae
quire any proprictin v rightin the company’s assels.
ATCO. rather than s customers, originally pu
chased the property, held title w it and therefore
was emtfed t any gain onts sade. Ap allocition of
profitw the custemers would amount 16 contisen
tion of the corporation’s property.

Secondly., ATCO savs s retenton ol 160 per
cent of the gain has nothing o do with 1he so
alled Tregulatory compact”. The gas customers
pind what the Board recarded over the vears as a
fair price for safe and reliable service. That is whin
the ratepayers got and that is all they were entitled
to. The Bourd’s allocation of part of the profit w the
ratepayers amoeunts to impernissible Tretroactive”
riate seting.

Fhirdly, wtilities are not entitled womelude 1
the rate base an amount for depreciation on land
and ratepayers have therefore not repaid ATCO any
part of ATCO's original cost. let alone the presemt
value. The treatment accorded gain on sales of de
preciated property therefore does not apply.

A BIRTN Hmeie d J2IK6] 8 S0 R

sans que sonobhigation de servr la clivntele ve son sup
prisieee ou sediite, e prodic dow érre midecre o Fesplona
tron e Pendreprise jp 66 1

A mon avis, o les Tois de FATberta i L pratigic
reglenientaire dans cette provinee et dans daities
ressorls e conimandaient une déeision en parh
cubier. Ea Commussion aurat puaccoeitlic fode
mande KA TCO et o aibuer Tatotaline du protin,
Mais T solution quielle o retenie n'outrepassait
ducunement - a compdlence légale et ne ustilie pas
une imtervenion judiciaire.

i Largamenianon dATCO

Les principius arguments FATCO ont pour
plupart ¢té abordds, mais, par soucl de clard, je
les rappelicran, ATCOY ne conteste pas viaiment e
pouveir de B Commission diassortic de conditions
fa vente Joan tercan. e sontient pladi que la
Commission a violé en Pespéce un certiun nombre
de earanties ¢ nous demande de restremdre sa
nmarge de manceuvre.

Prenpcrerient, NTCO préiend que les clients
nacquicrent ducun deoit de propodte sar les biens
de Tentreprise. Clest elie, of non ses ehients, gu a
iitaiement achete fe bien en question ¢t gui en
est devenue propeidtaure. ce gun ot donmait dion
atoul profit trd de sa vente: Selon elle, attriboer
le profit aux clients cquivaut dconbisquer actii de
Fentreprise.

Deuxi¢mement, ATCO pretend que son dros |
Ltotalind du proit n7a nen & voir avec e o pacte
reglementaire - Ses chienis onl pane un prix que,
dune annde @ Fautre, B Commission a jugd ra
somnpable en contreparte d'un service sir et iable
Clest ce gu'tls ont obtenu et cest toat ce i guon 1ls
avaient droit. bn lear annibuam une partic du proiit,
I Commission s'est indfment livide dune tariiica
Hon « réiroactive -,

Troisiemament, une entreprise de services pubhics
e pewl amoqtir un terrain dans sa base tacifaire,
de sorie gue les clienis wont pas déitayd ATCO e
guelque partie du coint bistogigue disterrain en gues
tion, encore moins en fonetion de seovalcur actuelle,
L traitement réservé au prodt tire de la vente dun
bien smorti e sappligue done pas.
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Fourthly, ATCO complains that the Boands so
Tution s asy mmeirical, Ratepayers are given pagt of
the Benetit of an merease m iand values without.
i Ndling market, bearing any part of the burden of
losses o the disposition of Limd,

Iy view, these are all arguments 1t should
b Gk weves prope by diretied 1o i Board. T here
are ideed precedents i the regulatory field o
what ATCO proposes. just as there are precedents
e what the vatepayers proposed, Tt was for the
fioard to decide what condations in these particoliv
ciremnsiances were necessary i e otibhie inte
est. Fhe Board's <otution in this case s walbwitlim
the range of reasonable options, oo will erdeavour

ydemonstrate

1. Ihe Confiscation lssve

fo s factnm, ATCO says that “p jhe propety
Belonged o the vwner of the utility and the Board's
propesed distribition cannol be chavacterized oth
erwise than as hemg condiscatory™ (respondent’s
Grctumn, at parae 6 ATCO™ pment overlooks
the oinrous difference between investient an an
antegutated business and invesomeni inoaoregu
Hated oty where the regolinor seis the reiinn on
imvestient, not the natketplace. In Re Sonther
Celifosnia Gas Col 118 PURC ih s Canle,
19U} (8o Calt o L the reaudito poinied ot

In the oo ptiliny privale sector, nvesto . e el 2
ankeed 10 carn o dair et an sudd) sanl insesiaen
Although sharehokders and bondholiters provide the
anitial capish investinent, the ratepavers pay the tases,
pnntenineg, angd other costs of cirrvimge wiility prop
erty inorate base over the veare, mnd thus isselate wiil
ity investors from tie eisk of hining to pay those cosls
Ratepayers also piy the wtiling o faic rerarm on prap
erty tinchuidme lardy while it is inrate base, compen
sitte the utiliny Tor the disunishment of the vadue of irs
depreciable praperty over tine thoueh deprecition

ALRESNTA Lo puee Bingwe 2013

Quairicmement. ATCO reproche il sotution de
fa Commission de eréer une dispante. Les chients
se voient attribuer une partic du prolit résultant de
Fappréciation d'un terrmn sins pour autant elre
tenus, advenant une contraction du marche, dhas
stimer une partie des pertes sidies lors de son
alidnatiom,

I\ e anvis, ce sonl loties des prclcnlwm
gui devaremt étre ditment formuldes devant a
Convmission el qui Font ééy Certames decisions
dorganismes de réglememation clayent a these
JANTCO, dautres appuient celle de ses chents. 11
appartenait i b Comnussion de decider. au va des
circonstatices, gquelles condilions ¢hdemt neees
satres dins Vinterét public. Conmie je vais m'el
foneer de le démontrer, Lo solubion adoptee por la
Commission en Tespece sTmserivadl parimi celles
POl potnail - rasonrablemnent

mler,

lesquelles  clle

1o Litquestion de Feflet confiseatore

Dans  son  mémoire,  ATCO ailirme que
{EADUCHON] « files biens apparteniient a o
prictaire du service public et que Lurdpartition pro
jetée par la Commission e peut avore quiun effel
comliseatoive » (mdmoire de Fintinide, par. 6. Cel
argusnent ne tent pas compte de Tadillérence ma
pifeste entre v investissenment dans une eatreprise
non réglenieniée el un investissement dans un ser
viee prablie réglomenté, le tany de rendement ¢tant
dans ce dernier ens, X par un arganisme de régle
mentation. ¢ non par le marche. Dans lacdéeision
Re Sonthern Cilifornio Gay Col 118 PULR Hh 8]
PO 1990) (0 SoCalGas -, Vorganisiie de e
Alemention o [t reningiier |

TERADECHong Dans de secteur prive g exclut done
Frs services pulilics, Tinvestisseur piest pas asaure dun
ronderment raisonnable sur un el insestissenent irm
cuplrhlr Bien gue Tes actionnanes et les detenteurs
dobligations tournissent fe capital inial, Tes cliente
padent a Gt desans, par le suchement de B base tai
Faire, les tanes, les frads dentretion ef les autres codits
iés o i passession du bien, de sorte gue a personne
qub Envestit dans wir service prblic se nisgue pas d'avoh
A supporter ces coitts, Les clients padent également un
rendenient riisontable pendint que e bien {terrain

Vo
-

[t

[t
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accounting, and bear the risk that they st pay depre
ciation and a retnin on preimaturely retired rate bise
propaly. [p 103]

(s understood, of course, that the Board does nol
appropriate the actual proceeds of sale. What hap

pes 18 that an amownt eqanvedens 10 1wo thirds ol
the prolit is included in the caleulation of ATCOFs
current cost base for rate makiag purposes. In tha
waty, there is a notonal distiibution of the benelit of
the gain amongst the competing stakeholders.)

ATCO's argument is Frequently asserted in the
United States under the flag of constiutional protec
tion for "property ™, Constitunonil protection lias not
however prevented allocation of all or part of such
gains W the VLS, ratepayers. One of the leading 1S,
authaorities is Dewsocratic Central Conmnitioe of ithe
Districr of Columbia v. Washington Metropolitan
Arca Transit Compission. 485 1.2d 786 (D.C. Cur.
19735 I that case, the assets al issue were pareels
of real estate which had been cmploved in mass
transit operations but which were no longer needed
when the transit system converted 1o buses. The
regulator awarded the proficon the appreciated land
values to the sharcholders but the Court ol Appeals
reversed the decision, using Linguage directly up
plicable o ATVCOs “confiscation” arzunent;

We percerve no impediment. constitutional or utiven
wise, to recognition of a ratemaking principle cnabling
ratepayers (o benelit lrom apprecistions malue of util
ity propertics acerning while in service. We believe the
dectrinal consideration upon which proncuncements to
the contrary bave princwily rested has lost all presem
day vitaliy, Underlying these pronouncements s s
basic legal and cconomic thesis — sometimes articu
lated, sometimes implicit - that wility assets, though
dedicated o the public service, remain exclusively the
property of the wtility’s investors, and that crowih m
vidue is an inseparable and inviolare modent ol 1l
property interest, The precept of private ownership
historically persading our jurisprudence led naturally
to such o thesis, and ey decisions in the rtemaking
flield lent some support ot if still visble, it strengthens
the investor's chum. We think, however, atier careiu!

ABIRTA

i 1 [2im6] s R

compris)estanglus dans L base tarifaare, ils mdemnisent
Fentreprise de To dépreciation dun bien amottissable
selon kv méthode de la prase cn charge par amortisse
ment et ils courent le risgue de payer Famon tissement ¢
i rendentent pour un bien inclus dans By base writaire
qui est nns hors selvice prendurément, {p 03]

tha Commesion ne Gt évidemment pas anain
Iirsse st Te prodint de la vente. Pour les hesoins
de o tanilication, un montam doarivedeans iy Jeoy
Liers du probit est en fail pris en comple pour éa
bhr L base tarifarre actuelbe KATCO, Le prodie est
done réparti de manmere abstraite entre les intéres
SC8 CONCUTTEnIs.)

Pargument d'ATCG est Idquemmeni mvoqudé
aux Etats Unis sur e fondement de T profection
constitutiennelle du « droit de propridtd - liguelle
n'a towdelois pas enipéché que ot ou partie du profil
circause soit attribud aux clients de services publics
wndricains. Fun des aceéts de principe aus s
Unis st Dewocratic: Contral Committee of the
Districr of Colwmbia oo Washington Metropolisan
Nrea Transit Conrmission, 385 B 2d Tae (DO, Ciy,
19730 Dans cete atlaire, des parcelles de leriin
affectées au tEmsport e commun ciaent devenies
superflues Jorsque Fentreprise avait remplacd ses
trotleybus par des autobus. Porganisine de régle
mentation aatietbue aux actonnmres e profic ied
e dovente des terrains done la saleur s'cran ap
préciée, maids L cour dappel ainirmé la décision
entenant un rdseanement directement apphicable i
Fetfet < combiscatorre » alléaud par N0

HRADECHON] Nous e vovens aveun obsinle
canstitunonneld o autre, & ke reconnanssance d o prin
upe de tarilication pernietant any clients de béuehicier
de Fappréciation d'un bien survemie pendant son alice
tation aw service public Nous croyons que G diecirine
fondant essenticllement les Jécisions contiaires n'est
plus pertimente Un principe jurihyue e dconomigue
londamental — parlois lormulé e termes expres, por
lois imphicite, sous tend ces décisions, <ol qu un
bien alteetd 5 service public demeure ke propridié
des seuls investisseurs de Femtreprise o1 que son ap
preciation estoan élément indissociable et v wlable de
v droit de propidid, La notion de propricte privée qui
impregne notre jorispridence o naturellenent mend o
Fapplication de ce principe, lequel 5 oblenu un certan
apput dans les prenteres décisions ¢nomaticie de 1o
rifteation. S7ilest encore valable, co principe dune o
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exploration that the foundativns 1or tat approgch. and
the conedusion it seetied 1o indicate, hive long since
eroded avany . 800]

I'lie cowtUs relerence 1o “pronouncements” which
have “lostall present day vitadiny™ likely inchudes
Board of Public Uiiting Commissioners 1, New
York lelephone Col 271 ULS0 23 (1976) 0 decision
vehed upon m s case by ATCOL Tnihat case. the
Supreme Courtof the United States sand:

Customers piy lor service, not for the property sed
1o rendun i, Fhein pavments are not contribugions w de
preciation ur other opetiating expenses a1 (o capital ol
the vompany By pavang bills Tor service they do oo
auguare sy interest legai or cquiiables m the property
tsedd (on thep convenience a1 in the funds ol the com
pamy Proporty paid 1o out ol moneys regeived for sei
e Delofies o the company just s does that prrchased
at el proceeds of s bonds and stoek . fne 320

Tathat case. the regulitor belatedly coveluded
the evel of depreciaiom allowed e New York
Telephone Company had been excessive i pas
vears and souah to remedy the situation in the cur
rent vear by retroactively adiosting the cost sy
Fhe cotnt el thae the veptdiator bad no power to
e open past ites. he financiad fres of e reg
ulator’s ertors m past years now belonged o the
company That 1s not s case, N one comtends
thatt the Boatd's prion rites. based on ALCOS onig
mal mvestment, were wiong, Lo 2000 when the
patier camme beiore thie Board, the Board had juris
Jiction to approve o ot approve te proposed sife
Itwas ot done deat, The receipt of any prolit by
ATCO was prospective only. As expliuned e Ke
At o Pultlic Sevvice Cos

I New York fideplhone e issue prasented was
whiether o state regulatirs commission condd use exees
shve depreciation accruals from privn years to redoee
rales tor futime service and thereby sctiates which did
1ol yield ajust return {1 e Comt simply reterated
sinel prosidud the reasans for aratemakling iruise rates
st be designed 1o podiee enougeh evenue G pay

ABIETA  Fa pree fhinme il

prétention de Vinvestisseur: Apres more 1élieaion, nous
peitsons gue ses londements se sort depuis fonglemps
clivités et que 1a cone fasion il semblan dicter ne vaut
plus. [p. S0t|

Ces « deécisions » qui e sont « plis pertineate|s] »
englobent sans doute Board of Public Uity
Commisstoners o, Now York elephone Co., 271
1S 23 (1970h une décision mvoquée par ATCO
en Fespoee et dins Luquetle o Cour supréme des
Fiats Lims a dit

[iRADLCTION] [ es Jlients paient un service, et pom
le bien servant a s prestation [ eurs patenients ne sonl
pas adledtes & Famoriissement on anx dtes Trans e
plottativnn, nin phas qu'an capitad de Yentreprise. bina
guittant fenrs ociires, les clienls 1racquierent aucim
droit, suivant kaior oo Tegniny, sur les biens milisés
prous toutnir I service vu sur s londs de Fentreprise
1es hiens deguis avec fes somimes regties en contrepar
tie den services apparticnnent i Feptreprise. fow conyine
ceuy achetds aned les futids obtenus par FPémitssion dae
tions et dobbiuations jp 32§

Dans certe allwre, avimt conclu trdinement que
Famoriissement antorisé pour New York Telephone
Company les anndes précédentes Etait rop cleve,
Vorganisme de eéglementation aviit tenté de cor
riger Tn siluation pendanl Fexervice en cours en v
stant rétmactiserient Ta hase tarifaire, La cour
a st que Forzanisme navart pas le pouvoir de
dviser une taribcanon amdricare. bes avintages
financiers découant des errears commses par For

cinisie Claieni désormais acquis o Fenireprise.
i e contexte nest pos fe méme en Tespece. Nul e
prétend que Lo tariieation anténieure etabhie par b
Commission en foncuon du colit fistorique ¢lat ¢

ronde. Vi J008. orsauelle aotd sinsie de Palfaire.
Lo Conmmission avair le pouvoir dantonser ou nog
L veple projetde, opération waviil pas encore $i¢
vonclue. 1 rélisation dun profit par ATCO et
quiuie possibilie, Comme on P expligue dans Re
Arizena Pulidic Serviee o,

Dricaby C1oN] Dans New Yeork felepione e tribu
nad desait déerminer si Forganisme de réglementation
de FERt en auestion pouviot ailecter d T réduction des
ity Fexcddent aceumalé aux fins damortissement les
anmdes précedentes ¢ ainsi fiser des tarifs gui ne pro
dubsaient pas un rendement ciisonmble 1] TR Cow
a simplenrert tepris o trisme en Fexpliguant . les



132

2y

WO GAS ARD PIPFLINGS

current freasonable) operating expenses and provide o
taw return to the utitdity™s investors T wwrns o that,
tor whatever reason, existing rades have produced oo
much or wo lutle meome, the past s past. Rates are
pused or lowered 10 reflect corrent conditions: they
are not destened fo pay back past exeessive profity o1
recoup past_operaling losses. In contiast, the issue in
this proceeding is whether for ratenaking purposes o
wtility s test year income lom sales of wiility service
i include its income from sales of oiiliy property
Fhe United States Supreme Court’s decision in Aew
York Felephone does not address that issue [Lmphasis
added. 361

More recently, the allocanon of gain on sale
was addressed by the California Pubhie Unilities
Commssion 1n SoCallias. In that case, as here, the
utility (SoCalGasy wished 1o sell iand and buildings
located (in that cased in downtown Los Angeles,
The Commission apportioned the gain on sale be
tween the shareholders and the ratepayers, conclud
ing thal:

We believe that the issie off who owns the valiny
property providing utthity service has become o red
herring in this case. and that swnersahip alune does not
determine wha is entitled o the gain on the sale ul the
property providing stility service when it s removed
Irem rate base and sald. [p. 100)

ATCO argues i its factum that vatepayers “do
not acquire any interest. legal or equitable. in the
property used W provide the service or in the funds
ol the owner ol the unlity™ (para. 23 In Ser€al€ias,
the regulator disposed of this point as Tollows,

No vne seriously argues that ratepayers acquire title 1
the physical property assets used to provide utility se

vice: DRA {Division ol Ratepayer Advocates] argues
that the gain on sale should reduce (uture revenue re
quirements Dot because satepayers own the property,
but rather beconse they paid the costs and faced the
risks associmted with that property winle it was in rate
base providing public service [p. 100)]

MBYRIN B | [Z0O6] 'S O R

tarils dovsent étre dablis e lagon que les resenes por

mettent daequitter les charges smaahlest dexpl o

LHton courntes ¢ que Tes investissenrs de Fentreprise
ubticnnentunrendement vinsonnable. [ orsque, ponr une
Fason ol otie aetre, les tarits ives produisent top de
TEAEIIS O PiIs isses. O e Pl revesir on artiere. On
augmenle fes tarils on vn les 1éduit pour tenb compie
de fo sitaaion atuelle, beur fixation ne vise pas fares

tution de profits excessits antéric s on ki compensi
Hon de pertes devplottaiion antdrienres. En Fespeee 1l
sagit pluton de deéterminer sic pour Iétblissement des
tants, e revenu provemint de L fournitere d'un seesice
public perdint une amice de rélérence pest comprendre
le produit de Livente de biens de emreprise de servges
publics  La alaision Now Yook felephone de la Cour
supréme des Biats Unis aie poite pas s cette guestion.
[de souligne. p, 360

Plus récemment, dans b decision SoCalCe, 1a
comntission cabfornienne dJde surverllance des ser
vices publics s'est pencheée sur la question de Fatin
bunon du protit iré d une alignatn. Comme dans
la présente affare, Tentreprise de services publics
(SoCalGas) soubanait vendre un terran e des bi
tments situes {dans ce cas) au cenire ville de 1.os
Angeles, Ta commission a repatte le prolit emre
les wctionnaires et les chients de Pentreprise ¢t a
concli

FERATECHON] Nuns crosons que L question de
SO e Ui appartient le bien atfecté au service public
estdesenne un By probléme en lespécee etque i pro
Pricic ne permet pas o elle seule de détermmer gui g
droitan prodit lorsque ce bien cesse d'étre inchus s |
base tarifaire ctest vandu, fp. 100]

ATCO soutient dans som mémoie que les clients
HRADUCTION] « naequicrent aucun droil, saivant
v loi ou Tequity. sur fes brens utilisds pour {our
i e service, non plus que sur les tonds de 'en
freprise » dpar, 200 A eet egand, voici ce qua conclu
Forganssme de réalenientition dans So€alGas

JTRADTCHION] Personne e prétend  séricusenient
gue les clicats acquicrent un dronn de propridté sur es
biens alfectés au service public: Lo DRA [ Division ot
Rakepayer Advocates| soutient gque le profit iné de leur
rente doit étre vetranche des besotns en revenus ulid

tenrs non pas parce gite les clients sont propridiaires
de ces biens, mais patce gulils en ont payé Tes coilts e
assunid es s ques pemdant leur allectation au service
public et lenr mclusion dans T base taritaire [p 100}
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Livis “risk™ theory apphies i Alberta as well, Over
the Fast 80 vears, there have been wilidh swings in
Wherta real estate. yet thrangh alll i bad fmes
and good. the Taepavers have ouarnateed ATCO a
just and equitable wetur on ks ivesbietd m this
Laned andd teese buildings.

e oo i the division ol sk justilies adi
vision of ihie net gain was also adopted by the reeu
Jator in Sed gl

Vithough 1he sharcholders and bondh tders provided
the indte ) capital investent, the ratepavers paid (th
fares, maintesnee, and other costs of canying the
an Land hidlding s ineare base over the vearssand paid
the wility o fr return enits ynaniortzed investment
in the Lond s d buildings while they were m vine hase
[p Y10

b other words, even i the iited Sties, where
[Propety riahts e o mshtitionally - protecied.
AVTCOPs “comiseation” poist is rejected s
anersimplification,

My poi is not that the Boards ablocatson i Hhs
vase is mecessarily correct moall arcumistinees,
Other reatators have deternnmed than the: pablic
nerest reguires a ditferent allocation. vhe Boaed
proceeds on a1 Uease by case” basis, My point
smply s that the Board's tesponse i s case
cannot be considerad Teonhsctory”T in any prope
use of the wron and is well w b the tapge of what
tre regarded B comparable posdictions as ppro
priate wwaulatony responses o the allocation of 1he
aain on sale of Tand whose original investaent s
Deen mepded by the unliny aseliin s vne hase.
The Boand's decision is protected by o deierential
wandid of teview and moiy view it shoubd not
hane beer setaside

The Resulmoey Compaci
e Board referred in s decision toe the “reen

Btory compact”™ which s i loose expression suz
gesting (hal in exchange lor a statstory menopoly

A BTEEY Lo fuee Binnde 7

Cette considération lide anx « risgues > vaul dgake
mment en Alberia, Pendant Tes 80 dermicres anndes.
le marché albertun de Fimmobiber a connu des
Suetuations considerables, mms durant lonte cette
périnde. que Ia conjonieture ait et favorable ounon.
les clients om earantr a ATCO an rendement juste
et équnitable poin e terramn et les batments consi-

devien v Pespoce

[approche suivant laguelle Je partage des ris
ques emporte le partage du g netaegalement cle
retenie dans soafti

PLRADUCTION] Mée 0 es ativtimires < les di
pentenrs d'ohligations ont four e capitad initial. les
clients ont payé an B des ans, pin ke trachement de
o Tagifaire, hes tnes, des Trais d'entretien et les sutres
cotits lids i fa possession du terrn et des billiments ot
ils oot assuré i Pentieprise un sendement raisontable
sebon L videtin mom amorte du terrain eCdes bitiments
pendant by nériode win lewr coutadid incls dans T base
tacilae bp B0

Autremient dit, méme aes Btats Unis oo le droit de
propocte est proiége par fa Constitution, la hiae de
Felfel « confiscateire » avancde par ATCO estreje
tée un mitil quielle est simpliste.

le ne pretends pas que Patiribution du prohi en
Pespice convient néeessiirement en toute circons
fance. Daures organismes de réglementation om
jugd que Fintéret public commande une attribution
Jdiftérente. Lo Commussion tranche au cas par cas.
le dis sipplement que La mesure retenue ne peat Shie
quathitiée de - conliscatoire - dans quelque aceep
tion de ce terme et quetle [ait parhie des solutions
jnades aceeptables dims des tessonts comparables
en ce gui coneerne Fattibution du protit tird de Ta
vente dun ternain dopt Yentreprise de services pu
Bies a celle méme melus e colit historgue dans sa
hase tanGnte. adefdrence s impose en Fespeee et
Homan avis, T décson de Ta Comnussion n'uurait
pits di Ctre annulée.

2. Lo pacte realementiure
Dans sa decision. Ly Commyission  renvoie au

« picte réglementaire »o notion aus contours ITous
selon taquelle. en contrepartie d'ua monopole

&1}
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and receipt of revenue on o cost plus basis. the
vuliy accepts Tunitations o its rate ol return
s freedom o do as it wishes with property whose
costis reflected in its rate base. This was expressed
i the Washington Metropolitan Area Transit case
by the ULS. Court of Appeads dor the District o
Columbu Circuit as follows:

The ratemaking process involves Tundamicinally “u
halancing of the investor and the consumer mterests”™.
The investor's interest lies i the mtegrity ol his
vestient and a fair opportunity fur i reasonalile return
thereon, The consnmer’s interest les in 2overnmental
pratection against unreasonable charges for the mo
aapulistic service 1o which he subscribes, fn terms st
property vulue appreciations. the halancee is best siruch
at the point at which the interests of both groups receive
maximnm accommodation. fp. 806/

ATCO considers thas the Board's allocanon of
profit vielated the regulitory compact not only
because it is contiscatory but because 11 umounts
W Cretroactive rate making”™ In Norduvestorn
Utilines Lid. v City of Edmonion, |1979] 1 S.C.R.
OB, Listey | stated. at p. 691

I3 clear Drom mamy provisions of The Gas Unitaees
o that the Board mnstact prospectively and iy wat
award rates which will recover expenses incurred in the
pastandd not recovered under rates established fur past
periods

As stated earlier, the Board m this case was ad
dressing @ prospective receipt and allocated 1wy
thirds of it 1o a prospective (not retroadtivel rate
making exercise. This is consistent with regulatory
pracuice, as is illusirated by New York Werer Service
Corpov, Public Service Comnrission, 208 N.Y.S.2d
R57 (1960). Tn that case, o uttlity commission uled
tha gains on the sale of real estine should be taken
10 account to reduce rates annually over the 1ol
fowing period of 17 years :

I limd s sold at a profit, it is required than the prohit be
added 10, e, moredited w7 the depreciation reserve, o

ALBERTA

Bivrnge 1 f2O06) TSR

comlere par b lor et d'un revenu caleuld suvant Ta
methode du conr dacha imajore, Fentreprise de ser
vices publics decepte de voir son rendement lin e
de meine que sa hiberte de se departiv des hicis
dont le colit est pris en compte poar ¢tablir sa base
tarifatre. Clest ee qui ressont de Parrét Washiineron
Metropolitan Area fronsit de Ta Conr d'appel dues
Frars Unis torcuit du distriet de Colmnbiag -

PHEATLCHION] T e processus de tacilication consisle
essenticlement & merte en badance Finterdt de i
vestisseur eb eelus ddu consommatenr - Lintérdr «fe
Finvestisseur es! de protéger son mvestissemen et
dinoir une pussibihtd raisonmible de toucher un ren
deinent acceptable. miérét du consennateur réade
dans T protection gowvernementate contre la war
fication déraisonnable de services toumis dans un
comeste monopalistigue. Pour ce qui est de Fappréanm
ton d'un bien. Féguilibre oprimal est anteint lorsque
les amdrets de Fun et de Tantre sont respectés le plos
pussible jp. 816}

ATCOestme que lamanidre dontla Conmission
aauribud e profi contrevient au pacte réglementane
non seulement en raison de son eftet confiscatonre,
mais aussi parce quil sagit d’une « arilication ré
troactive s, Bans Varrdt Noethsestern Utilitios § .
o Ville d' dmomion, [1979] T RS 080, 1e juge
Listev aditce gui st actap. 691 -

Hopessort churenent de plusicins dispositions de £
Gas Lailitnes Acr que T Commission mlagit que poun
Favenic et ne peut e des tribs qui permettnaient i
Penireprise de recounvrer des dépenses enzagdes antd
vreutement er gue les Gants précedents wavikent pas
sitl v compenser

fe le replte. Ta Commission édanl appelée 3 se
prononcer sur une rentrée projetee et elle o decide
que les denx tiers deveaient ¢ire pris en coniple
dans Ty tarification uliéricure (¢ non anlericure). ce
gui est conforme Ol pratigue reglementaire, Par
exemple, dans La decision Mew York Winer Servic
Corp. o, Public Service Connnrssion, 208 NY .S,
BT (190600 Yorganisme de réelenentation a stalud
que le proit réalise Jors de 1 vente dhun terrain de
veat servir o rdduire les tanils pour fes 17 anndes
SUIVAIeS

PERADUCTHON] L orsqu'nn teerin est vendu i prodit, le
gain doit étre wgoutd & Famortissement cumuld, ¢ o d
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that there is acorresponding reduction of the rate bise
and resuliing return [p. 86 1}

Ihe regulator's order was upheld by the New York
State Supieme Court {Appeliate Division).

More recently, in Re Compliciee with the Eneroy
Polres At of 100262 CPRULC 2d 517 (1993, the
reculates commenied:

S Jound it appropriate to adkocate the principad
Aot o The saie o oflsel tuture costs ot headguar
1 Brorlites, becanse ratenayers hid bome the burden
d tishs and expences winde the property was i
Pase. At i same tiie, we tomid that i was equitible
Lo alloiate @ portion ob e henetits tron the gain on
et shoreholders moorder to provide worcasanable in
Lentite o the atilny oo maximize the proceeds from
welting such propenty and contpensite shancholders: for
unn sk s borne i conneetion with obding the torer
property [p. 5294 '

e ermphasis 11 il these cases is on halancing
the nterests of the shareholders and the ratepavers.
Phis s perfectly cunsistent with the Tregulatony
compiet” approsel vetlected iy e Boad doing
what o did inihis case,

3o band e g Nop Depregiaitle Asset

Fhie Albert Court ol Appeit drew o distine
ton hetween eains o sale ol Tand, whose orig
ol cosi is not deprecated Gl thus is ot tepiid
e nrceene s Hnough the tate Dasey and depreci
ated property such as buildings where the rate base
dees incdtde o measiie of copitad epayment snd
which i that sense (he vate)iaets hine “paid foi'
Fhe Atk ta Court ol Appeal beld thar the Board
was copient T oredit the rate base with an anount
cquivalent W the deprecranon paid in respeet of
the buildings his s the subect mates of AFCO'S
cians appealy. Thus, in this case, the Land was still
caned on ATCO s books ot its onginal price o
$83,720 whereas the original $396.591 cost of the
burldines had been deprecinted through the yes
charged custon ers 10 net ook value ol S111525,

ATCO GAS ANB PIFTEINES o0 ATBERTA

1o pae Bianie N

o porté it sont erddit e, de manicre i rédutie proportiog
neflement b hase trifaire er, par consdquent, ke remds
meit, |p 804

[Jordosnance a dte confinmée par la Cour suprémg
de Bt de New York isection dappel).

Plus réceminent dans ladecision Re Conpliauee
with the Fnerey Policy \rof 190262 CPUC 2
317 (1993, Vapsanisiie due réelememation i dit:

FERADLUCHON) . pows avuits jugd appropric de de
dutre [o ples grande partie du progie des couts Futurs
lids au sicee de Fentreprise parce que ies clients avaient
psumd tes risgue s et bes chirges pendan Finclusion do
Bien dans T base tanfaie Nous avons dgatement jugd
dyuitable dbanribuer une portie du profit e actionmai
pes s dineiter raisonnaldemont Fentieprise it obtenir
fe meillenr prix de vente prssible o dmdemniser des
actionnaites ses risques inhérents i ki possession «da
bien. jp. 529)

Tenties ces decisions mettent Vaceent sur o
mise ea hainnce des intérdts des achonnaires el
des elients, ce qui est tout 3t fait compatihle avee la
théorie du « pacte réglementaire » qui sous tend la
decision de Ta Compiission en Fespece.

UL terrain e tapt gue bien gon aporiissa
bhly

Lo Cour dapped de PATberta a @abl une dis
tinction enlie e profit ire de favente d'un tertain
Jdont e coint histerige n'est pas amorie (er qui nest
done pas orxluellement rembonrse par te inuche
tent de la lise Gainifore ket e profitind de lvvenle
JdTum Bien morti. conme an Datiment, pour leguoel
fa bace taritire opere an cerlain rembourseinent
e capitatl b gu, e Ce seivs, s GiE PAye » v les
clents, Blle o comcln gie T Cotmssion avait eo
rison diinclure dans b base tarifaire Féguivalent
fe Pamortissement consent pour les billiments
(objer du pourvol inerdent d ATCOL Ainsi, en
Pespéee, dors que la valeur du terrain ¢unt encore
reporeée dans les comptes AATCO au colt histori
gue de 83720 §. les bamments, payes initialement
5096 591 %, aviient (¢ pmortis dans les tarifs exigds
des consommateurs b leut valeur comptanle nette
HO52% 4

s ¢ablissait

i
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Regulaory practice shows  that many (i
afly regalitors also do not aceept the distinction
(for thes purpose) between depreciable and non
depreciable assets, In Re Bosion Gas Co. Tor exanm
ple eited i FransAlns (1986). at p. 176), the regu
lator held:

. the company s mtepavers hive been paving i return
on s land as well as all other costs associated with its
use The fact that land is o nondepreciable asset because
its usetul vaine is not ordinastly diminished through use
is, we il irrelesant 1o the question of who 1s entitfed
o the proceeils on the sales ol this Jand. |[p 20]

In SoCulGas, as well, the Commission de
clined 1o make a distinction between ihe eain
on sale of depreciable. as compared 10 non
depreciable, property, stating: "We see ittie reason
why land sales should be reared ditferentty™ (p.
FO7). The decision continued:

In short, whether an asset is Jdepreciated for rate
making purposes or not, ratepayers commil lo paying
acreturn on its book valdue for as long as it is used atul
usebul. Depreciation simply recogmizes the fact that cer
Lain issets are consunted ever i period ol dtility service
while others are not. The basic relationship belween the
utility and its ratepavers is the sime Jor depreciable and
non_deprecble assets, [Emphasis added: po 107

In Re California Wenter Serviee Co., 66 C.PLUC
2d HIO (1996, the regulator commented that

Our decisions generally lind no reason to trea gain on
the siale of nondepreciable property, such s bare Lusd,
dilfterentlly] than gains on the sale of depreciable rate
buse assets and land in PHETT [plant lield lor Tutire
usel. [p. 03]

Again, my point is ot that the regulator sy
reject any distinetion between depreciable and non
depreciable property. Simply, iy peint is that the
distincton does not have the controlling weizhl
as contended by ATCO. in Alberta, it is up to the

MBIRIA

Binme 1 (200611 5C

I ressort de Ba pratique realementaire que de
nombreux orgamsmes de réglementation (el non
tous) retusent de Gore une distinetion G ceite lin
entre Jes hiens amortissables ¢f les biens non ameor
Lissables. Dins L décision Re Boston Gas Co. (cilde
dans Frans i (19863, p. 1761 par exemple, Torga
nisme i conelu ¢

[TRADUCHION L des elients de Tentieprise ont verse
utt rendement et pane tous Jes amtres volits aflérents i
Fusibisarion do teriann | e ot quoid Sagie d’un bien oo
amortissable  sonotibsation ne dimineant habituel
lement pas s valewr dosige  n%ovden aovair aved li
question de savotr g i deot ag produit de savente
[p 20

Dans SoCalGas Vorgamsme de réglementation
adgalement reluseé de faire une distincuon entre Je
profit réatisd hrs de Faovente d'un bien amortissa
Ble et celunissu de La vente d'un bien pon amoris
sable, affirmant & Lop, 107, quiE RADUCTION] « (1]l
ne voviil pas pourguod des ventes de terrains Jde
vradent Sreirandes Jifféremment » ¢l qpouta

IIRADECHION Basomme, des clients sengagens &
verser un tenement selon la valenr comptable, o e
bien soit wmorti ou nun pour les besoins de la tarifi
cation, ¢t we. it que I bien est emploae et suseepti
ble de Petre, Linmortissenient tient sinplenient comple
Jdu fait gue certains biens, contrairement i datres, se
détériorent divant feur alfecration an service public
Londamentadenient. larelation entre Pentieprise o sey
clivnts demenre fia méme g il sagisse de biens amortis
sables ou non ke soulizne, po 107

Dans Re California Weater Service Co., 06
CLPULC 2d 100 (1996, Foraanisme de réalemen
tanton i fait L remarque suvanie

PRADLCHION] Dans nos decisions, nous concluons gé
ndralement quil 0y a pas hew de iraiter Jittéremment
le profitidadisé Tora de Ly vente d'un bien non sunot tis
sable, comme un terrain nu. et celui sso de lovenie
Jrun biew amortissable dont le cont o éié inclus dans |
base taritaive cu dun terrin détenn pounr asage vhie
ricur. [p HO5]

Lncore une fos, e e dis pas gue Torgansog
de réglementation doir sysidmatigquement  cear
ter toute distinction entre un hien amortissable el
un bien non aortissable. Je dis simplement que
Ia distinetion w'est pas aussi déternnnante que e
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Beoard w determine what adfocations are necessary
wi the public iiterest as conditions of the approval
of sale. ATCO S attempi o Bont the Bowrd's disere
len by reterence tosarious docliing is not consist
antwith e brood statwtory language used by the
Vberta legislature and should be rejected.

b Laek of Reciprocity

ALCO argnes that e cudomers shouhd not
profit frony @ rising inarket because it the tand loses
e it is ATCO, and not e ratepavers, that wili
abs b the loss, However, the paatesial put befire
the Court suggests that the Beand takes o e
connt botl pains and fosses, o e Tollowing de
cisions the Boand stated, repeated, and repeited
agatin its Tgeneral ruie” tha

the Board considers that any protit or loss (heing the
litierence betseon the net book viluee of the sssets and
tire sad prive of those assets) resulting hom the dis
yosal ol widity assets should accrue to the custonicrs of
the wtiliny and nor o the owner of the utility [Tnphasis
aided |

See Mo Transabi Uddlitien Corp Al LA L
decision No, B o, October 12,1980, atp 170 Re
Lrasa e Utitizic s Corp. Al 82U Decision No.
ERHES. Osober 120 1984 a0 po P20 Re € anaedian
Western Nagaad Gas Col Al PURL Decision
No BRI Cceber 120198 Lavp 23

b Re Alberta Government Telophones, Al
PLULTEL Decise i Noo BRIO3E June 200 F98 10 the
Roard reviewed o nuniber of reguiatory approaches
Gincluding Re Boston Gas Co, previousty pien
woned witly respect 1o gaiis on sile and concluded
Witk respert b i vawn practice, s p. P2

Ui Bowrd 1s aware that it has not applicd any consist
ent tormula or rule which would autonsaticabhy deter
mitie the aceonnting procedure 1o be joflowed in the
eatment of gains or kisses on the disposition ol utility
assels. The renson Tor this is that the Board's determi
pation ol whit is Fair and reasonable tests on the merits
or faets of wachi cose

VICOGAS ARD PIPFYINGS o, ALBERTA Lo jue Binnie AR

prétend ATCOL Fi Alberta, Ta Commission: pett
autoriser ane venie i b condition que te produit qui
en st tird soit réparti comme elle le juge necessaire
dans Frntdrdt pubiie. La fimitation du pouvoir dis
crétioniaire de T Commission, atléguee par ATCO
st e Tundenent de ditférents points de vue doce
trinaut, nest pas compatible avec les termes géndé
raax employds par e 1ezislaicar aibertain et dot
ctre rejeide.

1. Labsence de reeiprocite

NTCO soutient que Jes chients ne devraient pas
tivee avantage d'un marche haussier, car cest elle.
et non eus, qui sabsrait daperte si I vadeur du ter
rain dimimeait, Tontelois, Ta docomentiativm presen
tée & notre Cour donne i penser gue Ja Commission
rent compte des profits e des pertes. Dans les ddet
sions mentionnees o apres, elle énance ot rappelle,
puis rappelle encore, le o principe gdacral <

JIRADUCTION] i Comniission estime gue les pro
fits ou bes pertes (soit i ditfiérence entie [ vakeur comp
Lable nette ot le progduit de ko venter résultant de la vemte
de iens s fectés ivan serviee public doivent Sire s
huds puy clients de Lentreprise de sertices publics. et
nom i son proprickiire. {le souligne.|

(Voit Re TramAla Uiilities Corp. Ala, PUR.
Décision n? Esd116, 12 octobre 1981, po 17 R
fretns Alra Uilities Corp., Al PURL Décision
n SIS 12 ectobre 1984 po 127 Re Cancadian
Wo stern Netrerad Gas Cons Al PULBL Décision n?
LR 52 octobre 1984 p, 230

Vs Re Aberta Governmens Telephones,
Al PULRL Décision o FESHIRL 29 quin 1984, Ia
Commission a examind un certain pembre de Jdé
cisions dPorgapismes de réglementation (y compris
Re Boston ey Co, prévitée) portant sur le protit
Hre drune vente et a din ce gur suit a sujet de ses
propres dédeisioms p, 1200

FHRADECTION| | a Conmission est conscivie de navoir
pas appiigué vne formule ou une regle unilorme permet
1ant e déternuner automatiguenient Ja procédure comp
rable fsuivie 5 Fégard du profitoun de kupernte résultant de
Ialicnation 4 un bien atfectd ivun service public. Thenest
ainsi paree quietle décide de cv gurest juste et saisonm-
e en orretion du fond o des Faits de chaague af Gaire.

L6
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ATCOs contention that it alone is burdened
with the rish on Land that deelines in value over
looks the fact that v a falling mackel the utility
continues 1o he enntled 1o @ rate of feturn on 11
origmal investinent. even il the market value acthe
time is substantially less than its oviginal invest
ment. As porated out i SoCal(ias:

It the Lind actuaiby does depreciate in value below s
original coste then one view could be that tire steady
rate o return the ratepayers] have paid torthe kind oven
time has actoally overcompensated investors, This,
there is symmmetry ot nisk and reward assoviated with
rate hase fand justias there is with regard w depreciable
rale base prapeity. [p 107

1. Conclusion

Fosumiary, 50 133 of the ALUBA awhorized
the Board in dealing with ATCOs application
approve the sale of the subject Tand and buildings 1o
“impose any addinonal conditions that the Board
considers necessary in the public interest™ In the
exercise of thar authority, and having regard 1o the
Board’s “general supervision over all eas utilines,
and the owners of them™ (GUAL <. 220 1ix the Board
made an allocation of the net gain for the public
policy reasons which it artculated in its decision.
Perhaps net every regulator and not every jurisdic
tron would exercise the power i the same way. hut
the allocanion of the gain on an asset ATCO sought
e withdraw from the rate buse was a decision the
Board was mandated to make. IUis not for the Court
to substitute s own view of what is “necessary i
te public interest™,

I Disposinon

Iwould allow the appeal. setaside the decision ul
the Alberta Court of Appeal. and restore the dea
sion of the Board, with costs to the City of Calgary
both in this Court and in the court below, ATCOS
cross appeil should be disniissed with costs,

ALBIRIN
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Fa prétention selon Laquelle ATCO assuie
setle le risque que T valeur &an terratn dimine
ne tient pas compte du fut que sy o contraction
du marché, Ventieprise de services publics conti
nue de beneticier d'un rendement fondé sur le coul
historique mdime si la valeur marchande o considé
riablement dimimue, Comine 1f a0 dé signatd dans
SoCalGas

JIRADCCTION] ST L sadeour du terrain devenan i
levieure a son eoul historigue, on powrsidl prétendre
que Te reidement constant versé an bl des ans Jpar les
clients] pown e terrain aen Gait surindemnise bes inves
tisscurs e rapport entee fes risques et les avantiges est
UL NS SYIIEF U pOUT un lerrain que ponr un bicn
amartissable fuisgue feur codt est pris cn comple pour
Fétablissement de Ta base taritaire |p 107]

1. Conclusion

B rdsunid, le par. 15030 de FATUBA conférail
a la Cammassion le potsoir dJTRADUCTION] « 1y
poset les condions supplémentinres quelle juge
necessitires dans Frntdrét public » en statuant sur b
demande davionsabon de L vemte du terrane et des
batiments en cause. [ans Texercice de ce pouvoi,
ciovi la FIRADUCTION] « surveitlanee edndrale dues
services de gty et de lenrs propriduaires » g lue
incombait (GUA, par. 22000, Ta Commission i attn
bué le garn comme etle Ta Fait ponr Jes considera
tions d'intérél puhbic émoncdes dans sidéeisun | o
PO eIT il peut Hie ¢i¢ exerce dilléremment
par un autre orgamisime de réglementation on dans
ub gintre ressorto s al oreste que s Comimission
chait autorisee i rdpartiv le gain bird de la vente
dun bren QEATCO souhanait soustraire i ki base
tari{are, TH ne nous appartient pas de déterimmer
quetles cimditions sont « nécessatres dans Vinteret
public « et de substiiver notre oprnion i celle de ta
Connniission.

L Disposit

Fe s diawas daceuailln le potrvoi, dinmuder
Lo dédersion de Lo Cour dapprel de FATBena ol de ¢
tabliv la decision de T Comatission. ivee depens
payabdes ala ville de Calzary dans tntes es conrs
Le pourver neident dI'ATCO deveail dire regete
aver ddpens
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APPENINN

Viheria Pricrov and Prdies Beard Aot RSA
SO, AT

Jurisdiction

13 AN manters that may be dealt with by the BROB
the U under any enactment on as othensise provided
by faw shall he dealt with by the Board and are within
the exclusive jurisdiction of the Board

Powers of the Bourd

1500 Por the purposes of curying oui ity Lurictions
the Boad has 2B the powers, rights and pivileges of
the RO and the PUB that are 2ranted or provided for
by any enanctiment or Iy faw,

(2 Inany case where the FRCTL the PUR o the Board
niny et i response o an appiicaition, contpliint dire
ton, teleral or reguest, e Boasd may ot on its cwn
initiative or mation,

(3 Without restricting subsections (01 e Boord ase
do alborany ol the tollowing:

G ke sy ordet that the BRCB on the i1 ooy
ke under any eniwtnient:

by with the approval of the Licutesant Governot
in Council, make any order that the ERCB iay,
with the approvi ol fhe Ligutenant Gosernor in
Councii, make under any enactnuent.

¢ with the appreval oi the | ieotenmmt Dovernam
in Council, make any order that the PUTS may
with the approval of the Eientenant Cosernorin
Couneil. make wnder any enactment;

lr aith respeet e order mide by the Buardothe
FRCB or the PEHB insespect of nratters ielerred
1o in clauses G o o), make any turther onder
and bpose any dditional conditions that e
Board considers necessary in the publiv inten

(LA H

) make an vrder granting the wha e or part only
ol the reliet applicd lor

(7 where it appe:us toothe Board o he jost and
proper, grmt pantial, fnether o other relicl in

AFC S AT I L INES 0 AL BERTA Ma

ANNEXNE

Al crta oeroy and Utifisies Board Acr, RSAL
Ikl ch, AYT

PHEABDUCTION]
Compétence

131 o Commission connait de toute question dont peut
Connaitre FERCB ou U B sunant un resie légishil
vl it par aillenrs applicable, ef sy compéience est
e dindve

Fouvoirs de b Commission

15{1r Dans Vexercice de ses fonctions, b Commiission
joun les pouvoirs des droits et des privileass quiun
reste fegishatil ou ke droit par ailleurs applicable confere
ARCRera PUB

(2) La Commission peut agit dolfive & Végard de
tont omvol, demande, plainte, divedtine o regadie
augual FERCT Ja PUB ou Ta Comumissivi peut donner
ST

(3) Sans lionster Lo portee da parageaphe (1L Ta
Commission peat prethie les mesores suivames, en o
tatite o en partic

W rendre toute widonnance que I LRCB vu a PER
peul rendre sivant un texte tegislarid,

By avee Fapprobation du lieotenamt gonseineur on
conset], rendre toote vrdonmmee que FERCB
pent, avee Papprobation du dteutenant gonver
neur en consell, rendre en vertu d'un texie legis
latil:

vioomvee Papprolidion du Biegtenant-gorverneut on
conscib, tendie toute ordiniance gue ke PUIR
peut, avee Papprobation da licalenant gouser
new on conseil, sundre e vertu dun exee legis
Latit:

A0 Végard drune ordonnance tendue par elle,
FERCT ou Ly PUB enapplication des adindas i
e rendre toute auire ordonnance el impscr
les conditions sapplémentinres quelle juge né
cessaires dans Fmidret public:

ob  rendre one vrdonnance aceordint en out ou en
pattic Ly réparaiion deninlie:

1 lorsguelle Pestine inste et convenable, accorder
en pattie ke dparmion demanddée ou eniccorder
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addition to, of in substitution Tur, ihat applicd
for as folly amd i all respects as it the apphica
tion or matter had been for than partial, further
ur other relicl.

Appeals

26(1} Subjeet 1o subseeton (20, anappend les 1rom the
Rourd to e Coort al Appead ona question ol jurisdic
Lom oF o guestion ol faw.

(2} Leave to appeal may be obtained from o judge ol
the Court of Appeal only on an application made

Gy within 30 days from the day e the arder, de
cision vr direction suught 10 be appealed Nom
was made, o

(h within a turther period of time as graned by
the judge where the Judge is of the opioon thin
the cirenmstatices warrant the 2ranting of tha
further peviod of time.

Exclusion of prerogalive writs

27 Subject o osection 26, every action, order, ruline
or decision of e Board or the persan exercising the
powers or perforanng the duties ol the Board s hinal
and shall not be questioned. reviewad or restrained by
any proceeding in the nature of an application for judi
aial review or otherwise i any court.

Cis Utilitieos Act, RSAC 2000, ¢ G 3

Supervision

2201y The Bourd shall exercise o general supervision
over all gas wilivies, and the awners of them, and may
mike any orders tegardimg equipment. appliznces,
extensions of works or sastems, reporting and other
matters, that are necessary for the convenicnee ol the
public or for the proper carrving out of any contiact,
clirter or franchise involving the use of public property
ur I‘iE_.’lll.\

£2) The Board shall conduct all inguirees necessary tor
the obtaining of complete inlormation as o the nauer
in which owners of gas atilities comply with the Law, or
as o any other matier or ting within the jutisdiction of
the Board under this Act

iSO R

ube antre e sos o en lice el plice comme site!
Sl Fubjet due o denianmic

\ppel

260D Sous esenve du paragraphe (23, les dévisions e
fa Commussion sant sasceptibles dappel devant la Cour
Fappel sur une guestion de droit ou de compétence

(20 Paworisation dappel pe pent Sre obtenue d'un joge
de ta Cour dappel gie sur demande prisemide

atdans les 30 ours qui suivent Fordonnance, i
décmton on i directive en caise oo

b alivns ke alélan supplémentaie que e puge estime
pstihie dlaccorder dans les circonstimees

Tmmunité de contrdle

27 Sous rdserve de Darticle 26, wute nmeare, ordon
manee ot decision de L Comurission vu de la personne
CRCTCANE Ses POuvORs ol ses fonctions est déliniive
el prent ctre Lontestde, idvisée an restreinte dins e
vadre dTune instance mdiciaire, v compis une demande
de comtrale diciaee

Gav Prlines Act. RS A 2000, ¢h. G 3

[ LRADLC HION]
Surveillancy

22¢h La Commussion assure b suveilkuaee wéndrale
des services de gag ot de Jears propridtaires el peul, en
ce Qi cunieernie notimment le matcnel, les appareils
les extensioms douvrages on de systemes ¢ Pétablisse
menl de rappotts rendre les ordonnances néeessiires &
Jat protection de Fintdier public ou i ki bonne application
drun contiat, de statuts constitutits ou d’uae congession
compartant Femploi de biens publics oo Fesercied «de
droits publics

(2 1o Comntission mene fpule CILSIE Teeessiaire i
Fobtention de renseignements complets sur la firqon
dont Je propricizare Fun service de gaz se conlorme .
Lt lor o s ot we gui est par aillewrs de son jessort
suvant la presente o,
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Investigation of gas utiliny

2 The Board, onils own inititise o on the apph
witbion ol o person having an miterest, not mvesthizoie
Ay paatter coneerning agas unling

Bresignated gos utilities

2601y The Licutesant Covertor in Couneil niy by reg
hation designate those awners of gas utilities o which
this section and sectivn 27 apphy

(2 No owner of agas utiiiny designited under subaee
fon 1y shall

I D ULt
(ot its shaes o stock, o

¢ bouds or witier evidenges ol mdebledness
pasable it mose than one yedr from he
date of them

unless il has Girst satsficd the Board g the
propused issiie is 1o be made inaccordiance with
faw aned Bas obtained the approsal o tie Board
fot the purposes of the tssie and an arder of the
Beard anthorizing the iv o,

(b capitalize

(0 dls rkg Bt 1o existas booorparadion,

(i) o rght, franchise o prvilege inexeess ot
the sunount actual’y paiid o the Govern
ment or aonieipdity as the consideration
for it exciusive ol ans o anmial charge.
O

Uitk i contract ot consolidation, mnalgamation
O IFECL.

() without the approvat of e Board, capitalize
any ease, or

Wy withewt the approval ol the Beard,

iy sell, fease, montgige or ol rwise dispose
ol ot encumber its property, fraodhises,
privileges o1 rights, o any pit ol it or
them, or

G merge or copsolidate it propetiv, fran
chiises, privileges o fights, o any part ol i
ut e,

YTCOGAS AN PIPTVIRES «

WBEERTA

(L)
A

Enqueies

2401 | a Commiission peut. datlice o a b demamde
Jun dresse, faire enguéte sur wute guestion relative
o seriee deopars

Services de gaz designés

2600 1 e lieutenans pouvernenr ci conseil peut, par re
shemet, desienet les propricianes de services de g
assticUis au presentarticle ot i Titiele 27

21 e proprictare dun service de gz designd en ap
plica wn dw parwraphe (e pen

b Sl
1) Judtions,

i Jobliganuns on daoties gitres dcoprant
dont Te terme ¢st supdrizor i un an,

e i préadable, il comaine i Commission
gue Tenisaeon projetde est conformie &l loi ¢t
chiient dlelle antorisativn &y prosdder et une
ordenmance e confit i,

b camitadiser

iy sen deont dexisier en lant gque persanne
e rale

(i undroi pae concession ot un privilége vn
sus du ontant reellement versd en conire
partic a I'l-ar on o nne msnicipaditd, o
Fescduaion d une faxe o d une charge an
i dle

G un comtean de Tusion o de regroupement;

b sans Famorisation de ke Comnussion, capitali
ser o [l

B sans Prutorisation de 1y Comiiission

() aligner ou grever ses Brens, concessions.
privileses ou druts, en tout ouen partic,
notusment e les vendant en fes fouant on
en Tes b pothéyguant.

() fusionier vosegronpet ses biens, conwes
wions pristleges ou drois, en tout o
preites
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and @ sale, lease, morigage, disposition eticini
brance, merger or consobidation made i conia
vention ot thes clavse s voud, but nothine i thns
clawse shall be construed 10 prevent i aay win
the sale, lease, mortegage. disposition, cacom
brance. merger o consetidation of any ot the
property of anowner of i zas utility designated
under subsection o) 1 the ordinary course of
the omner’s business

Prohibited share transactions

2711 Unless authorized 1o do so by o arder of the
Board, the owner of i gas vty designoted ander ses,

tiwin 2601) shall not sell or make or permil e he nnvde
on s books any transfer o any shaae or shares o 1ts
capital stock wea corporation, bowever oo porated, i
the sale or transter. by itselt o1 in connectivg with pre

viows siles wr transters, would wsult i the vesting
that corporation of more than 3050 of the vutstading
capital stock of the owner of the gas unilig

Powers of Board

36 The Board, vnits own initiative or on the application
of aperson luning anomterest, may by prder in writing,
which is to be muude alter giving netee to and hearing
the parties inferested

) K ust and reasonabdle mdncidoal rates, joint
rates. tolls or charges or schedules ot theni, as
well as commutation and other speciad rates
which shall be imposed, observed and toflowed
attervards by the awner of thie gas uttliny.,

(b Ox proper and adeqguate raes and methonds ot
depreciation, amortization o depletion in re
spect ol the property ol any owner of o gas util
iy, whe shall make the owner’s depreciation.
amortization or depletion accounts conlorm to
the rates and methods tixed by the Board.,

wr ix st and reasonable standards classiliva
tions, regelations, practices, micasurements or
service. whicli shall be turnished, imposed, ob
served and followed thereatier by the owner ol
the gas utiliny,

W require an owner of o ogas UL 100 eatab
lish. constroct, mamtain e aperate. it in

[ 20000 1S R

il grevemient, vente, locution  consttetion
dhypathegue.  alidnation. regroupement ou
lusion intervenant en contiavention de la pre
serte daspusttion est nul, saul s i intersieon dins
le conns normal des activinds de Fentreprise

Incessibilite des actions

27D Sawt ordonnance de ke Commassion iy autg
risant, le propodtinre dhun service de cus désiend en
applicateon du paragraphe 260k sabstient de sendre
teul ou pagtic des achions do son capital activis o une
socndtd, inddpendamanent i mode de constitution de
celle ar v dieffectner on diatoriser une mseription
dans ses registres constaant une telle cesston. foisqgue
Lo vente ou T cession, i elle seule oo de pidr avee une
opération antéricure, levail en sorte que iy socidtd dé
trenae plus de 50 97 des actons en cirenfabion du pro
Prctare du service de ey

Pousoirs de Ly Commission

36 1 a Commission peut. daftice o o b densnde oo
mntdressd, par ordonnanee Corite, apres avctt dunog uie
VIS AU personties idiessees ot les avoirn entendues,

ab et des tarils mdividue s ou contomis, des tny
ot des charges justes el risannables, vu leurs
baretn s, aing quu des artls dabonnement ot
dantres Guils spdenuy opposables au propric
taire d'un service de iy et applicables par o

i drablir des tey et des méthodes valables et o
ceptables de déprecinion. damortisseiment el
de¢puisement pour les bicns du propiidtaite d'un
service de waz, qui doil &y conforimer dans o
teniie des comptes 3 al bérents.

wi i Pintention du propridtane dun service de
iz, Cabli des normes, des classilications, des
regles, des pratiques o des mesures jusies el
rarisonnables en détermimer les services ustes ¢l
rasonnables devant étre lonrmis,

i eviger gue b opropridtaire dun seviee de
wi o consinse, entretienne et esploiie
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compliance with this pumd oy othoe Act relune
Wt any reasonahic extension ot the evwner s
existing Gictlites when i the pudgnent of the
Board e extension s roasinable and practcal
and will Turnish sutiicieni hosiness to justify its
constroction wad maintenance, and when the i
iangeal pusition ol the owrer of the gas utilit
reasorably wirrants the ariginal ependeture
ceguired jir makins amd gpetiting the exion
ston_and

el reguire an owier ol a gas utilny wosuppiv and
deliver pas 1o the persuns, tor the purpuses, at
the rates, prives and charves and on the wims
and condnions e the Booc reets, lixes ot
HINPIses.

Rate base

I Lo diang just and teasonable raiess tolls ot
hares, or schedules of them, to be imposed, observed
and Tollowed afterwards by an owoer of a gas atiliny
the Roard shall determine i rite hase for the property of
the owner of the gas utility used or requited to fe ased
fo provide service o the public within Albertaand on
detorminmy arate base it shat? iy o fabrowetern on the

rle base

20 B detenmining o rake base wnder s sed on the
Roatd shiall give due consideraion

)t ihe cost et the property when st desoted i
public nse and to prudem soguisition cost to the
owner ol the gas utiting, fess doprecta i
ortization o depletion inrespect of cach ol

thy ypecessary working capin!

L3 I lixing the e seturn thar anovner of 4 gis un!
ity s entarled 1o carn on e vte bipse, the Board shal
aive due consideration to al' ot mits opuion ar
refesant.

Excess revenues oF losses
0 Eptining just and reasonable mtes, Wl e charges,

er schedules of them, 4o be imposeil, abacrved and 1ol
Iwed afterwards by an ewoer ol s niihin

G the Board may consider all revenoes ind costs
of the owner that e in the Boswd’s opiadon ap
plivable 1o pesiod coteasting of

(11 the whole of the feal v of the owned
in which o proceeding s inpizted Jor the

ATCOGAS ANDPIPITERN S «
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WP T

conformément i la présente Jor ei o loute autre
SV pappurlant. une extension ratsomible de ses
installations lorsgu elle juae goe cetle extension
est rarsonnable e réalisable, que fes prévisions
de rentabilitd prstifient sa constraction etsonen
tretien o1 gue L sitoation manciere du proprié
ite du service de gaz justilie raisonnablenient
fen dépuenses init ales reguises poui constroire
el exploiter Textension

G eviger que e propridtare dTun service de gz
approvisiontie on gy cethiiies personnes,
certaines fins, en contrepartic de certains tarits
priv et charzes. e i certaines conditivns, selon
e g etle détenimme

Base tarilaire

AT vour dinet des tarifs des oy oo des charges
wistes et raisonnabtes. o leurs barcies, oppusables ao
propricizire dun sertiee de gaz ot applividbles par i,
la Commission érablit ane base turilaite pour fes biens
di propridiaire dun service duogas servant ou devant
sersird o fowrniture du serviee ai pullic en Alberta e,
o tansant, efe Grablin v juste remdciment

(23 o Sablir B base tariire, ke Compssion e
alkofe

a du oot du bien fors de son deckuion initia e @
Fotilisation publigue f de s juste walear dlae
yuisition pour ke propri¢iaite du service de gag.
mwins L dépréciation. Fanortissement et Fépui
U N

b du canital pdeessaire

{31 Powr établn le jusie rendement anguel o dicit le pro
prictaire d'on service e par pan rapport &l base By
Leire, I Commission tent compte de toas Tes foctenr
qu elle estime prertinents

Iecetter excedentaires on insulfisantes

40 Pour finer des turils, des taes ou des charges jusies
w1 paisonaables, o lenes baremes opposables au pro
prodtaire dun service de gas o apphicables par et da
Conrnnesion

W et tenir csmpte de toutes les reeelies et les dé
penses di proprictaire guelle estime aftérentes
GUnme des périodes sunantes, i Pexclision de
toule attribubion & upe partie de cetle période

iy Tototadind de Pexerdiee du proprictaire an
vaurs dugue] est cugagde une procidune du



fining vl rates, Wl or charpes, ot sehl
ules of them,

() sabsequent liseal year of the awner_ ot

Uiy 2 o wore of the liscal years of the owne
referred to in seebiclmses G and (il they
are conseeulive,

amd need nor consider the aliocation ol those
revenues and costs W any part ol that perod,

thi the Boud oy give elfect o thae part of any
exeuss revente reweived or any revenue de
ticiency ncarred by the owner i o in the
Buard™s epinion applicabie 1o the whole ol the
liseal year ol the owner in witdh o proceeding is
inated for the fixing ol rates 10lls or charges.
or schiedules of them. tha the Board determines
is just and reasonithle,

i) the Board may give ellect 1o that part ol ans
eReess Teventie recenned or any revenoe deli
cieney meurred by the owner alter the date on
which o procecding s initiated tor the fixmg of
rates, wlls orcharges, or schedules of them, thit
the Board deterpines his been doe 1o undue
deliay in the hearmg and determining o1 the
nler, and

ey the Boasd shall by vrder approve
(i} the methad by which, and

(iiy the period. inchuding any subsequent fiscal
perivd, during which,

any excess revenie reeened or any revenue deficieney
tcurred, as determmed purstiant 1o chiuse (b) or {00, i
to be used or dealt wal,

General powers of Board

39 Lor the purjoses of this Act the Bourd bas the same
powers Hgespect of the planl. premises, cqguipment,
service and organization (or 1he production. distribu

tion and sale of gas in Alberta, and in respect ol the
business of an owner ol o gas utlity and in respect of
an owner of @ gos uirhity, that are by the Public Uifities
Baurd Acrconferred on the Board inthe case of a public
utility under thin Act

Pablic Utilivies Board Ace. RS.AL 2000, ¢ P A4S

Jurisdiction and powers

36¢1)y The Board bas all the necessary jurisdiction and
power

I B ATCOGANANDPIMTUINES Y ALBIRTY 2000 1SR

fination des Ginkls, des By o des A eos
ot de fenes bardmies,

(11} un eseraice wliericur,

(i1 deuy exercices ou plis visés aux suus
alindas G et Gt &\l sonk cotséutils

b peut prendie en considération T partie de ey
cedent o it détian du proprictaire qui, selon
elle. se rattache o T totadnd de Fexercice do pro
poctarre au caurs duguel est engagde une proce
duse de Bvaton de Buils, de taes ¢t de changes
ou e lenrs bavemes. guelke estime justes ¢ rai
suninbles,

WIoopent prendre en vensilération la partic Jde ey
cedent an du deticst du propridiane subséguent
au debut de ke procedore visée o Lalinda by g,
selott elle, estatmbuable o we retard injusting
dans e déronlement de o procedure,

i approuve par ordonmomee ¢ gull convient de
faire de ot excédent ow déheit visé aux alindas
Biou vr et byperiode. v conipris fonl ezerdice
wlidnieur, au cours de Ljuelle i1 convient de fe
e,

Pouvoirs génerauy

3 Pour Fapplication de la présemte loi, fa Connirssion
i Pégard des installijons. des Tocanx, du mumérrel,
dos services, de Forganisation de a prodaction, de Ta
distribution ¢t de L vente de gaz en Alberta, ainsi que
th propriduaire dunservice de gaz et de son entieprise.
les powvoirs que lui conitre la Poblic Piiliticos Bourd
for & Tegord dune cotieprise de services pablics an
senls ke cette loi

Pablic Vntis ox Board Aci, RS 2000, ch. P18
[TRABUC TION]
Compitence ef pouvoirs

36t Lo Conmmision o la compétence e les ponyais
L essiires
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G o deal with public utluies and e owners of
theny s provigded b this Ao

(b to deal with public wilities and related matiers
as they concern saburban areas adjaeent 1o a
ity as provided mthis Act

(21 I zsddinon wthe jueisdiction sind powers mentioned
in sutsection 18 ghe Board s ali necessary jurisdic
G and powers o pertoran any duties that are ned
o 0D statute o puisuant b statwion methority,

(3 The Toand has, aped s degmed atadl times 1o lune
Had, jurisdaction b fix amd settle, v apphicaticn, the
prive atDerms oL puiehase by conneil ol a mnivipa
st w section g of the Y ipad Governniens
Voo

() betore the exerctse by the comneil under tial
provisivn al s right to purchase amd without
hindine the coinctd to purchase. or

(b when an apphicaion s made ander that provi
ain o the Beand s censent to the puivhise,
belvie heanng o deterinins the applization
IR TR VT RYLO

General power

37 tenatiers withio its jueisdic e e fomdima: order
and 1eguive any person or focl autheeiny 1o do torth
with or swithin a1 at o specilied e and in iy manng
preserihend By e Buird, so fan 25 00 not i TSN T
with this Act or any other Act conteriig jurisdiction,
any arct, matter of thing that the person o local authn
ity is o iy be tegquired to dounder this Actar unde
iy other perera) or special Vot and may fothid i
Daisne o continging ofany aclomaiter oo thimg that I i
Comtrn sntion o any such Aot vr ol aos reeulaticn sule.
wder wrdireg ool the iioan!

Investization of atilitics sk rates

8O When it i- nide to appear to the Boark, on the appil
catien ol an owrer of zpublic uriliey ot i pencipal
iy ol person having an inferest frssent or contmgent
i the maeer inrespestol which the application s made
it there 1 reased o beliese that the tolls demandal
b ownes ol @ public wtility Aceed what i, qustatel
feasomtiic. having regard to the aatuge and gualits ol
the ~etvice rendered or of e canmmedity sapphied, the
fliard

g0y proceed o hold iy iprestigition tha i
thnthe B ints b aattors elating 0 the natore

ATEO GAS ANDPIPTEINTS o ALIBT RTA 214

o pour agzic i Fégard des entreprises de services
publics ¢t de Jeurs proprictiires conformément
il présente ki

by potr agir i Tépard des entreprises de services
puilics et conaitre Ju guestions connexes Loy
Chant une région adpente aone e, conior
mgent i Lprésenie Boi

2) Outre la compétence ot les pomsoirs mentionnés an
pavigrapiic (11, Ta Commission ol compétence et [
pousoirs néeessiines pour exereer fus fonctivons qui fug
sont elenrent dévolues,

(3 1 Commission & el est répulee moit o,
cu vomnpdtence pour lixer, sur demande. e priv et les
conditivns dune acauisiion elfeciuée par mn comseil
municipe sous e sgginme de Farticle 47 de ToATwic ipat
Gevertnenl Acl

a)  anant que le conseil neserce sondroit ducquisi
pigh suivant cel ativle, et ssms gqu'il soit tenw de
procédar i icquisition ou

By lorsque Pacguisition st sountise @ s approbi
tion snivint cet articls, avant gie bu Comntiy
it rentende B demande e ne statoe sorwile

Pouvoirs gendrany

37 Dans lex donutines de st compétence, e Camnission
petil ordonier eles izt U Ene perviTiie. ¥ cumpris aie
cdoinshation muncpale. nomédienent on dans
e ddla quelle wmpantin et selon Tes mudalids qu'eile
ddtermine. i condition que ce ne soit pas thwompatible
avey Bprdseate foi ou une autre conlérant compétence,
Lasse ce quieHe esttene de faire ou suscepiible dieue
tere de Lite suivant la présente orou toute anire. ve
e ou spécinde, ef cHe pent intenbire ou finge eoser
Cout e qui gontrevient i ces lots ouises resdes. senin
donim s ou ses directives.

Fanguétes sut les sersices publivs et les tarifs

S0 Lotsgu'il b est ddmuntic o Faudition dune de
manale présentde pan e proprictaine < vie citrepise de
services publivs on par i nunticipalitd ou vie per
SONNE 3 Yant BN interel anel o Eventue! dans Fubjet de
L demande, g ity a e de croire que Tes timx éabdis
par le propreictaire drane citreprise de services publics
evcedent e qui est juste et raisonnable cu deard o la
e o Lgralité din servive oudu prisduit en cause,
1 Clormnssion

W peut enguiter conime celle e juge utiie sul
toute question Bice il natute ot la gualite du
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and guadity of the service or the comnwaity i
yuestion, ur e performinee of the service
atnd the wlls e Charges dentanded 1o A,

ther may make any order respecting the nnprave
ment of the service or commodiny and as fo the
tolls or charges demanded, that seems 1ot b be
just aod reasonable, and

teh may disallow or change. as 1t tinnks reasonable,
any such tolls or charges that. b its opinion, are
excessive. unjust or unreasonible or unjusthy
diseriminate between different persons or dit
{erent smunicipalities, but subject however o
any provisions of any comract existing between
the owner ol the public uiility and & municipal
ity at the time the apphication is muudle that the
Board consicers Giv and reasonable,

Supervision by Board

85(1) The Board shall exercise o general supershion
over all public utifities, and the owners of then, and
may mihe any orders regarding extension of works or
systems, reparting amd other matters, thatire necessary
for the comenience ol the public ur tor the proper e
rying autalany contract, charter or framchise imo’vny
tie use ul public property v tights

Fovestigation ol puldic utility

1D The Board may. on s own mnitiative, or on tw
appheation ol a person hivng an mierest, investiate
any maiter concerning a publbic untity

(2} When in the opinion of the Board itis necessary o
investigale @ public utility or the alfairs of its owner, the
Board shall be given acdess o and may wse any books,
documents or records with respect to the public wtitity
and in the possession of any owoer of the public aulity
or unicipabity or under the control ol a board, com
mission or depirtnent of the Government.

{3) A person who directly or mdirectly contiels the
business of an owner of a public wiiliny within Albert
and any company controlled by that pegson shall give
the Board or its agent access o anv of the books, doe-
umetits and secords that relate (o the Business of e
owner or shall Turnish any mformation in respect of it
reguired by the Board

service o die oot en caose o ol enéouti
du serviee ey iy ou clirses v arfdients

by peuten e qur conceine Pamdlonitnm Ju s
viee ou i prodait et les oy et sharges voal
térents, remdie tonte ordutinanice quielly esinw
Juste et ratsonnable,

i peat dearter oo medibier. comme elle Festine
ratonnable. les s o les chirges guelie pipe
excessils, tmustes vu dénmsennables, ou i
menl discriminatoires Lovers une personne, A
compris une imunicipalile, sims rdserve luute
s des dispositions gu'cle considere jusies e
raesor dables d'uncontrat liant le propridiare de
Fentreprise de servives publics et unie municipa
litd wu moment de b demiande

Surveillance

RELE 1o Commission assure Lo surveilllinee génerale
des entreprises de services pubbies et de lears papiic
LT CLPCUL, it ee Juil LoNCeTIe Bolamaient les vten
stons dowmvrages o ade sustemes et Férablssement de
rapports, rendre fes ardonnances néeessaires a kapro
lection de Uintdéret publiv ow i kchonne exéention d'un
contrat, du st uls constitutifs ol d une concession cam
portant Penplod de biens publics ou Feacicice de droits
publics.

I nquétes

B7D | o Comnussing peut. dultice oua T demande
d'an mtdressé, e cikguete sur tatite gquestion telative
aune enireprise due services publics.

2) Forsguelle estime ndéeessarre dengqueter sur e
entieprise e services pablics ou s kes acivites e son
prapridtarre, Ja Commission i seves aux ivies, docn
metits ¢t dossicrs pelatils a Fentreprise qui sontl en ka
pussesston Ju proprictatre, dwne municipalitd, un o
ganise public gu Jun mimstere, et elie peat fes un
liser

(31 Lapersomie quieaeree un pomvoirdiredt oo indinea
s Pentreprise dhun proprictaise de services publics en
Alleria et tonie societd dont celle personie est action

tatlre aoeritine est tenue de donner i b Commission
ot e sott epresentant Faceds aux divres, documen

el dusaiers relatits o fentteprise du propridiaire vu e
conitunigier it renscinement ¥ attérent exigd par
Ly Commission
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Fixing of rales

89 i e Boad, cither up ks owin initiatne or on the ap
plivar o ol i person fin ing wninterest, may by onder in
weniiee, which is 1o be made atter giving notice to and
herning the panties interested,

) Iy just ond reasonable individual iles, joint
rates, Gils o changes, o schedules ol e,
as well o commutation, mileiee or kilomete
rate and other spechul retes, whicle shail be im
posed, phaerved and tollowed sulnweqguenithy by
e owner of the public utiliny,

(b i proner and islequate sates and methods o F de
meciation, amertizaion or deploion moespeet
1 the propertyoet any ovner ol a puilic wiilis.
vhe shall make the vwner’s depreciniiom, sm
rtization e depletion suconats conforny weothe

rates and methods lised by gie Dok

tr hy just and reasonable standands clissific
tions, regulations, prctives, measurennls o
sorvive, which sl be fupnisbied. npesed ub
served anil followed sabaeguent y by the owner
o) e public urility;

i repealed.

e require e ner ol pabiic utidity 1o establish,
constiuct, matnbn i and aperate, bog o compli
ance with other provisions ob this ar any other
Act relating o noamy  eisonable cxension of
e owner’s evisting facilities when i ihe jodg
ment of the Board tiwe extension s reasonable
and practical and will lunishuan ficient husiness,
ta Justify its constriction and maintenance, and
when the fissenad position of the dwner of the
public atility reasomably wanants He original
expenditure required i making and opeatiog
the exlension

Deter mining cate bae

98¢ dn tixeng ust and easenable rites, talls o
charges, o sehedules ol thesi 1o be impased. obnersed
and lollowed subseyuentiy by an ovwner ol a public il
1, the Board shall detcomine i e hase for the prop
ety ol the owner ot pubdi mibiny el o reguired o
s used fo provide service b the poblic within Aiberta
ancbon determinmme avate base i <hall s o Giiv return
i e rate base

(23 o determimipe o 1ote i under this ection, the
Bontrd shall £ due oomssderation

b 1o ahe cost ol the peoperty when inst devoted
1o priblic use and B prodent acguisition cost te

WD GAS AND DIPETESTS o W DR 2x

Erablissement des tarifs

890 2 Commission peut. daifice on i la demande d'un
intéresse, par ordonianee dorte, apres avoir donnd an
avis ey personnes indressdes et les avol entendues,

o liver des tarits imdividoels ow conjoints, des s
att des chirges justes et ransonnabies, ou Jewrs
Barcmes, ainsi que des tarils abonnement, des
tartks aw miklie ou o Rilometre cf diautres tarils
spéciauy oppesables au propri¢tiire de Femre
prive de services pubtics o applieables par lui,

b etablie des s et des méthodes valables el
aceeptabies de dépréciation, diumortissement
et dréputzement pour les biens di propridtaire
Jone entreprse doosorvices publics qui dpit
&y conlorer dans b tenne des comples v atfé
rénts,

¢ Nintenton du promictaire dune entreprise Jde
sertices puldics, dablic des normes, des chussil
cations, des teghes, des prategues on des mesuies
justes cb isonables et déermimer les services
jistes en s nnzbles devant ¢te lournis

) absogd,

) earger quiin propridtiiie dlentreprise de servi
ves publics constiwise, eotieticnne el exploite
contormément i oty adtre disposition de Ta
présente for on d'une autre 7y pporant, i
extenston stisonmable de ses instailations lops
yweble inge gue cette extension est risonably
ot réadisable, que les privisions de reotabiling
Justitient »a cofistruciion ¢t soir entietien ¢l
gue b situation: finaociere du propucticine de
Pentreprise de services publics justifie saason
nablement des dépenses initiales reguises pour
constonire et evploiter Fextension.

Base tarilire

G Power Daer des tarits, des tany ou des charges
justes ot saisonpables o fenrs haremes, opposables au
propriguaire d'une cntieprise de senvices public etappli
cubbes par lui. L Comme ssion $abliv une base tariiaire
pou les biens du propridiore de Fentreprise de servoces
publivs seevant ou devant servir @ fa lownitere du ser
vice an public en Alberta et ce Faisant, elle ¢rablit un
juste tendement

(23 Pomr stablir Ia hase tanlane, % Coningission tiont
cample

ab  du ol due Bien lors de s aitectation mitinie
Aorutilisation pubbigie @1 deosa quste valeur
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the ewner of the public utiling. Tess depreciation,
amortization or depletion in respect wf each.
itnud

(h) 1w necessiry working capital

(3 In fixing the Bair retarn that an owner ol pablic
atiliny s entitled 1o carn o the rate base, the Board
shall give due considerstion toall those facts that. in the
Board’s optien, are relevmt,

Revenue and costs considered

Y In hixing just and reasonable rates. tolls or
charges, o schedules ot them. 1o be imposed, observed
and followed by an owner of a public viihty,

b the Board may consider all revenues and costs
ot the owner that are inthe Board's opinien ap
plicable W a period consisting ol

11t the whole of the el vear of the owaer
m windh a proceeding 13 initiated 1or the
fining of sates, obls or charges. ar sched
ules af them,

(i asubsequent fiscal year of the owoer. or

iy 2 or more of the fiseal veats of the owner
rederred 1o in subcliwses (0 and Gl they
are cunsecnlive,

and need not consider the allocanon of those
revenues and cosls o any part ol soch a pericd,

th) the Board shall consider ghe etlect al the Smalf
Pover Research and Development Aee on the
reventes and costs of the vwner with respect v
the generatian, transnission id distribution ot
clectriv energy,

() the Board muy give etlect to it parl of any
excess reventie received or sy revenue e
ficivney micurred by the owner that is in the
Board's epivion applicable w the whole of the
fiscal sear ol the owner i which o proceeding is
initizted for the hxmg vt rates, tlls or charges,
or schedules ol themy, as the Board determines
is just and reasonable,

) the Board may give etivet (o such part of any
excess fevenne received or anv revenoe deli
cieney incurred by the owner alter the date on
which a proceeding is initiated for the lixing ol
rates, Wwlls or charges, or schedules of them, as the
Roard determines has been due o vadue delay in
the bearing and determining of the mater, and

[20016] 1 SCR

dlguisition ponr e propridtaire e Peate
prise de seeviees publics, monis o derécinion,
Famortissement et I'épuisement

by ducapital néeessaire

th Pour ciablir le juste rendement anguel i droit be pr
predtaire dune entreprise de services publics par tap
port & L base tarilaire, B Commisston ticw comple de
tous fes tacteurs qui, sefon elle, sont pertingns

Prise en compie des recetles et des dépenses

YD Pour fixer dus tarifs, des oy oo des charges
justes el risvennables, o leurs baremes. opposables au
progetaire dune entreprise de services publics et ap
phicables par o ke Commission

ay o peuticniveompte de tootes les recettes o fes dé
penses du propridiaire gu'elle estime atidrentes
i lune des périodes suivantes, o Fexclusion e
tuute attribution & une partie de cette période

gyl totalitd de Feaercice du propridtang aw
cours duguel estengagee une procédone de

liaaion des tarnits, des s oo des cdiiges
ou de Teurs barcws:

(1) uhesercice witériear:;

(rendeny evercices on plits vises aux sous
alindas 1hen (F 871l sont consdontits,

B tent ciunpie de Vmcudence de ke Small oy
Rescarchand Developmient Act sur les receties
eties depenses du propri¢taire rebatives a Ll pro
duction, an transport ¢t b distibition d'élec
ric e

b pent prendre en considdration la partic de ex
cédent ou du ddicit du propridtanre gui. selon
elle. se rattache o L totalitd de Pevercice du pro
pridire i cours duguel estengagée nne procd
dure de fination de jarnifs, de oy et de chirges,
o de leurs haremes, gueelle estine justes ¢ rai
suitiables

i peut prendie en consideration Ly partic de Tex
cdent ou du deticit din propridtiire subsdéquent
a début de L procédure visée G Palimda ot qui,
selom elie, est atribiable ion retad sopistine
dans le déroulement de b procedure
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et the Beard shall by order approve the method by
which, and the period tinche Hing any surbseguent
tiseal pertody during which, ans exeens revenue
recenned ur amy revenue slelicicney incerred. oy
deterniined purs rant 1o dasse (0 or (s o be
wsed o deadt wath

Designated public utikities

WD Uhe Licatenant Governor in Council miy by
regulation desiznate those owners of pablic utikities
wlhieh this section and section 102 appls.

(2 Novawner o o public utiling designated vnder sib
ctionn (i shall

Al dssue pm
tir ol s shares o stoch o

1 bonds or other evider ces ol indebiedn s
penable in more than one yem from (s
dite ul them,

uitdess 0 s st savished the Board i the
proposed isste 1s te b ade inaccordanee with
o cond hos obtaingd the appreval of the Board
tor the pueposes ul Ui tsstie and an order ot the
Bowd st orizing the sse,

o capitalia

ir s piht G eNast s eerputabion

i oo nght, tranchise or privilege 1o eacess of
the amount awtidby padd 1o the Goven
mentor a munic ity ae the consideration
or i exchisive ob any tas o el charpe,

D conte s for comsolidition, analeamation

Ul TR,

i witcout the approval o the Doard, capitatize
iy ease o

il withaut the agproval of the Board,

osell fense mortaine o otherwse dispose
ol proenvunmibar s property, trattchines,
privileges o ighis, or any part of them, ot

G ometee or conse bidite ts property, Han
Chises, privifepes o vights, or any part o
them,

ATCOGAS AWND I L INES
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e epprouse par ordonnance ce quiil convient de
farre de 1our eacddent ou délicnt visé aux alindas
v dy et la pénode (y Compris loul eaereice
uliérizury an cours de liquelle il convient de le
laire

Services de gaz désignés

0B D e licutenant govverneur en conseil peut, pae
relement, désigner les proprictaiies diemtreprises de
cervices publicy ssujeitis au présent anticle et o Vur
tick: W02

(2) Le praprictaire d'une entreprise de servives publics
dénioné cnapplication du parmgriphic (11 ne peat

ar o dmetire
ity dactions,

(i drobligations ou dnatres tres dempeun
Jdont e terme est supérieny doun an,

i si, e préalable. il convaine b Comnnission
e Pémissivn projetde esi contorme i ki loi o
phtient delle Tantorisation 7y procéder ¢t une
vrdhnngnee e conlivnun:

v apttadiset

v s droit dexaster i fant que peisaine
niotale

i un denl, upe concession ou un privilege on
sus du montant réellement verse en contre
partie 3 PEGC ou a0 ane municipalite, o
Texc usion drune e on dupe clrorge an
nuelle

ok ua contat de Beson on e rearoopenwnts

o s Tantorisation Je la Commisston, capitali
woorahol

il wis Pavtorisation de la Commissien

(0 aliéner ou grever ses biens, concessions,
privileges ou droits en out vien pastic,
notamment en fes vendant, en les Touant ou
en les by pothdgant

(it tusintner ou reeronper sos biens, conees
stonis, privileges o droits cn tout ouen
patlic,
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and o sadey dease, mortzage. disposition, e
cumbranee, merger or consehdation nide
contraventon o this Clavse s voed, but nothing
i this cliwse shall be construed o presem m
any way the sale, lease, morigage. dispusition,
ehcumbrimce, merger o1 consolidanion o any
al the property ol an owner of a public wilin
designated under subsection 01 i the ordinars
cottrse ol 1the owner’s bsiness

Prohihited share transaction

TO2C0 Undess anhorized 1o do so by an order of 1he
Board, the swner of 4 public vtiliny designaed ander
section WD slradl rot sell or make or permit 1o be
nisde on s hooks a nansler of any share of it capatal
stock o acorportion, however incorporated, it the sale
or transler_in wselt or m conmection with presiins sales
or trimsders, would tesultin the vesting im that corpora
tion of more than 304 of the outstanding capial stick
ol the owner of the public utihity

hiterpresagon Acr, RS A0 ¢ | 8

Enactments remediad

10 An enactmient shall be construed as being reniediab,
and shall be given the G, Lirge and fiberal construe
tion and meerpretation that best ensures the attinment
ol tts objects.

Appeal dismivsed wult costs and cross-appeal
alloved wide vostr. Mobacoin CLand Binnie
and Fisid ). dissenting.

Solicitars for the appellant/respondont on cross-
appeal: Molennan Ross, Calgary.

Solicitors for the vespondentfappellans on i ross-
appeal: Bennet Jones, Calgary.

Solicitor for ihe  tmiervener  the Alheria
Lnerey and Uilities Board: J. Ruchard MoRee,
Culgary,

Loul arevemicil vepile, oo, cansiiinion
dlvpetheque.  abwenation, regroupement on
fustme mtervensnt en cotttavennon e ta e
sentedispasition est il sani s anterjent dans
le cotrs ormal des it s de lentieprise

Incessibilite des actions

H2(1 Saul” vrdonnunee de Ta Commisston 1y amon
wanl. le propriciaire d une entreprise de services publics
bésignde enapplication du paragraphe BH{ STabstee
de vendre woun ou partic des actions de son capital
actions i une sovdte, idépendamment du nwele de
constintn de celie cic ou deltectver ou dantoriser
viie iscription dams ses registres constatant une telle
cession, Jorsque laovente ou B cession, s elle seule on
de pair avec e opdration américure, lerail ¢n sorle
gue L socidtd aldtienne plus de SO des actions e
circulation da propriétiaire de Tentreprise de services
publics.

frrevpie ttion Actc RSA 2000, ¢h. |8

FERADUC T TON]
Principe et interprétation

10 Tout texte est répud apporter une sodution Jde dion
et s mterprete de bemaniere o plus cquitabie et L plus
lige qui soit compatibile e b réalisation de son
objet

Perervod vojerd avee dépens of powried b idem
acenetl avee dipens, la fugs en chof Molow i
e ey prges Bisewit o Faser sons dissielents,

Procurcurs de Pappelanie/mntinee an powr of
incident D McLenman Ross, Calear .

Procurcurs de Pinnmcedappelamie an posrvoi
inecident - Reupers Jones, Cafean

Procurenr oo Pinterve nastie X v b oo and
I H-”[il'\ ’;(P(H'(Ir b .I. ’\'l’('l’lnl'ﬂl‘l .”'( f\’(n', 4 ..'.r:"nu Y.
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Soficitor jor die intervener the Ontiario dnce oy
Beard: Onterrio e vy Board  foromio,

Solicitors for the imervener T obiidec G
Distrit wion  dnc.: Praser Ailner Caserain,
{orento.

Soltcfrors for e fngerve ser Dadent G Disifred
farvy foromo,
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Ieoctrens de Pantervenante o O onmission de
Pomeren: de POmario - Commission de Uénergie de
Ontire foromeo,

Procurcars de DVintervenante babridee Gas
Pysrribintion fraser Milner  Casgrain,
Lovanter

fnc, .

Procurewrs doe Pimeervengmie Union Gay

{ b of - deweos, daronto,



