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COUR D’APPEL

CANADA
PROVINCE DE QUEBEC
GREFFE DE MONTREAL

N°: 500-09-009744-004
(500-05-051339-990)

DATE : 18 aolt 2003

CORAM: LES HONORABLES MORRIS J. FISH J.C.A.

THERESE ROUSSEAU-HOULE J.C.A.

JACQUES CHAMBERLAND J.C.A.

TRIBUNAL ADMINISTRATIF DU QUEBEC
APPELANT - (Intimé)

&
MICHEL GODIN

INTIME — (Requérant)
et

SOCIETE DE L'ASSURANCE AUTOMOBILE DU QUEBEC
MISE EN CAUSE - (Intimée)

et
LA PROCUREURE GENERALE DU QUEBEC
MISE EN CAUSE - (Intervenante)

ARRET

[1] LA COUR; -Statuant sur I'appel d'un jugement rendu le 16 mai 2000 par la Cour
supérieure, district de Montréal (I'honorable Nicole Duval Hesler), qui a accueilli la
requéte en révision judiciaire, annulé la décision rendue par le Tribunal administratif du
Québec et retourné le dossier a la Societé de l'assurance automobile du Québec en
ordonnant a cette derniére de payer a l'intimé une indemnité de remplacement du
revenu calculée selon le revenu brut d'un emploi de pompier conformément a l'article 17

de la Loi sur l'assurance automobile;

[2] Aprés avoir étudié le dossier, entendu les parties et délibéré;
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[3] Pour les motifs des juges Fish, Rousseau-Houle et Chamberland;

[4] REJETTE le pourvoi avec dépens sans accorder a lintimé les frais

extrajudiciaires qu'il réclamait;

[5] ANNULE l|a décision rendue en révision par le Tribunal administratif du Québec;

[6] RETOURNE le dossier a la Société de |'assurance automobile du Québec et
ORDONNE 32 celle-ci de payer a l'intimé une indemnité de remplacement de revenu
calculée selon le revenu brut d'un emploi de pompier conformément a l'article 17 de la

Loi sur I'assurance automobile.

Me Luce Therrien
(Lemieux, Chrétien, Lahaie & Corriveau)
Pour l'appelant;

Me Simon Lahaie
(Pepper & Associés)
Pour l'intimé;

Me Manon Touchette
(Gélinas & Associés)
Pour la SAAQ;

Me Louise Chayer, absente
(Bernard, Roy & Associés)
Pour la PGAQ.

Date d’audience : 12 MARS 2003

MORRIS J. FISH J.C.A.

THERESE ROUSSEAU-HOULE J.C.A.

JACQUES CHAMBERLAND J.C.A.
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REASONS OF FISH, J.A.

[7 The proceedings in this case, fully described by Justice Rousseau-Houle, may in
this age of acronyms be summarized as follows: the respondent successfully attacked
before the TAQ' an unfavourable decision of the SAAQ? which then successfully
attacked the findings of that TAQ before a different TAQ, whose decision was in turn
quashed by the judgment of the Superior Court now before us on appeal.

[8] And the decisive question on the appeal is whether the Superior Court applied
the proper standard of review in concluding that TAQ2 had applied the wrong standard
of review in revising the decision of TAQ1.

9] | would answer that question "no and yes": in my respectful view, the Superior
Court erred in applying the standard of correctness, and TAQZ2 erred because it
substituted its own opinion for that of TAQ1 on the main issue of which both were
seized.

[10] The Administrative Tribunal of Quebec (the "Tribunal", or "TAQ") was created to
streamline, and not to replicate within itself in this way, the adjudicative realm in which
"second opinions" reigned and poured.

[11] Under its constituent statute, or ARAJ, the decision of TAQ1 was not subject to
appeal.

[12] The ARAJ does not arm TAQ2 with the superintending and reforming powers of
the Superior Court with respect to the decisions of TAQ1; nor does it shield the
decisions of TAQ1 or TAQ2 from judicial review by the Superior Court.

[13] We are concerned here with a decision of the Tribunal that set aside its prior —
and, in principle, final — determination of proceedings brought by the respondent against

' The Administrative Tribunal of Québec, commonly referred to, both in English and in French, as the
"TAQ" (pronounced "tack"). The Tribunal's constituent statute is the Act Respecting Administrative
Justice, RSQ, c. J-3 ("ARAJ").

2 Or Société d'assurance automobile du Québec, established by the Automobile Insurance Act, RSQ c.
A-25, is likewise commonly referred to by its acronym, "SAAQ", (as in "sack"). The SAAQ, unlike the
TAQ, bears the same name in the English and French versions of its constituent statute.
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the SAAQ. In this regard, on a pragmatic and functional analysis, the standard of
"correctness" appears to me insufficiently deferential; the "manifestly unreasonable"
standard, on the other hand, protects inadequately the Tribunal's determinations,
however reasonable or "tenable"®, from further, persistent and unwarranted contestation
by dissatisfied parties before different panels of the Tribunal.

[14] With respect, | believe that the intermediate standard of "reasonableness
simpliciter" accommodates these concerns and better takes into account the nature of
the litigious question — which, as we shall see, is essentially a question of law.

[15] In my view, the reasonableness standard applies on two levels. The Tribunal
should not revoke or review, under section 154(3) of its constituent statute, decisions
that are legally, factually and logically sustainable. And the decisions of the Tribunal in
that regard should not be interfered with in Superior Court unless they are
unreasonable.

[16] In adopting this criterion with respect to the Tribunal's decision under section
154(3), | guard myself against being misunderstood to have held that the same
standard of review is applicable to determinations, by either TAQ1 or TAQ2, as to the
merits of the recourse. In either instance, | expect that the appropriate standard would
normally be manifest unreasonableness and not correctness or reasonableness
simpliciter. But this, too, would depend on a pragmatic and functional analysis in
accordance with the governing decisions of the Supreme Court of Canada.

[17] Here, the Superior Court applied the wrong standard but reached the correct
result in setting aside a decision of the Tribunal that unreasonably revoked its earlier

determination.

[18] Like Justice Rousseau-Houle, but for somewhat different reasons, | would
therefore dismiss the appeal.

[19] The relevant statutory provisions are set out in the opinion of Justice Rousseau-
Houle. For added ease of reference, | find it sufficient to reproduce here only sections
154 and 158 of the ARAJ:

154. The tribunal, on an application, may review or revoke any decision it has
made

(1) where a new fact is discovered which, had it been known in time, could
have warranted a different decision;

®  Law Society of New Brunswick v. Ryan, 2003 SCC 20, at paras. 55 and 56.
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(2) where a party, owing to reasons considered sufficient, could not be heard,;

(3) where a substantive or procedural defect is of a nature likely to invalidate
the decision. '

In the case described in subparagraph 3, the decision may not be reviewed
or revoked by the members having made the decision.

158. Except on a question of jurisdiction, none of the recourses provided in
articles 33 and 834 to 846 of the Code of Civil Procedure (chapter C-25) may be
exercised and no injunction may be granted against the Tribunal or against any
of its members acting in their official capacity.

A judge of the Court of Appeal may, upon a motion, annul by a summary
proceeding any judgment rendered or order or injunction pronounced contrary to
this section.

[20] By its plain terms, section 154 limits the scope of permissible revocation and
review by the TAQ of its own decisions. The Tribunal may not act on its own initiative,
but only on an application by one of the parties. Once it has rendered its decision, the
Tribunal may be seized afresh of the same matter only if new evidence of a potentially
decisive nature has been subsequently discovered, or one of the parties was justifiably
absent from its first hearing, or where the Tribunal's earlier decision suffers from a
defect so fundamental as to render it invalid®.

[21] In these well-defined circumstances, the TAQ may revoke or review its earlier
decisions. Otherwise, it has no jurisdiction to do so. In that sense, the Tribunal acts
without jurisdiction, or exceeds its jurisdiction, whenever its decision to revoke or review
proceeds from an initial finding, erroneous in law or in fact, that the statutory conditions
for intervention have been established.

[22] For the purposes of judicial review, however, this sort of "threshold" approach in
determining the jurisdiction of an administrative tribunal is a vestige of the past.

[23] Moreover, judicial intervention on this basis would run contrary to the scheme of
the governing statute and the evident intention of the legislator.

4 The English version of the provision requires a defect that is "of a nature likely to invalidate the
decision"; in the French rendition, the defect must be "de nature & invalider la décision". Both
versions are, of course, "equally authoritative and have the same status": per Gonthier J., speaking
for the Court, in Doré v. Verdun (City), [1997] 2 SCR 862, at 879. Justice Gonthier pointed out,
however, that the requirement of harmonization will in some cases be satisfied by adopting the
version most consistent with the legislator's intention. A contextual interpretation in this case favours
the French version, since it more consistent with the evident intent of the legislator to ensure the
finality, except in limited circumstances, of the Tribunal's initial determination.

2003 CanLll 47984 (QC CA)



500-09-009744-004 PAGE : 4

[24] In this latter regard, | attach the importance it deserves to section 158 of the
ARAJ, set out above. It is difficult to conceive of a privative clause more explicit in
purpose or complete in form. Absent a constitutional challenge as to its validity — and
there is none here -- we are bound to give it effect, however commonplace it has
become. Privative clauses structured in substantially the same way appear to have
become endemic to the landscape of administrative justice in Quebec, like moats de
style designed to protect from judicial scrutiny a vast array of agencies, boards and
tribunals, big and small, and individual decision-makers as well°.

®  The following abbreviated list indicates the range of public decision-making covered by privative
clauses identical, in essence, to section 158 of the ARAJ.

Inspector General of Financial Institutions, s. 17 of the Act respecting the Inspector General of Financial
Institutions, R.S.Q..c. | - 11.1.

Commission québécoise des libérations conditionnelles and any of its members, s.18 of the Act to
promote the parole of inmates, R.S.Q., c. L-1.1.

The Minister of Transport or the person designated by the Minister for acts performed under s. 11.6
of the Act respecting the Ministére des Transports, R.S.Q., c. M-28, s. 11.6.

Any body entrusted with the application of a plan established under the Act respecting the marketing of
agricultural, food and fish products and the regulations relating to it, s. 48 of the Farm Producers Act,
R.S.Q.,c. P-28.

The Health Services Ombudsman, a mandatory of the Ombudsman or a member of the Ombudsman's
personnel exercising the powers of the Ombudsman, s. 32 of the Act respecting the Health and
Social Services Ombudsman, R.S.Q., c. P-31.1.

Commission de reconnaissance des associations d'artistes et des associations de producteurs, s. 68 of
the Act respecting the professional status and conditions of engagement of performing. recording and
film artists, R.S.Q., c. S-32.1.

The Lobbyists Commissioner or the persons authorized by the Commissioner to conduct inquiries or to
act as inspectors, s. 48 of the Lobbying Transparency and Ethics Act, R.S.Q., ¢. T-11.011.

The Auditor General or his employees and professionals under contract in the performance of their duties,
s. 53 of the Auditor General Act, R.S.Q., c. V-5.01.

The "Conseil des services essentiels”", the "Commission des relations du travail", any of its
commissioners or a labour relations officer of the Commission, s. 139 and 139.1. of the Labour Code,
R.S.Q., c. C-27.

Régie du batiment du Québec, s. 146 of the Building Act, R.S.Q., c. B-1.1.

The mediator-arbitrator appointed by the Minister of Labour under s. 48 of the Charter of Ville de Lévis, s.
51, R.5.Q., c. C-11.2.

Human Rights Tribunal, s. 109 of the Charter of human rights and freedoms, R.S.Q., c. C-12.

The "Régie des marchés agricoles et alimentaires du Québec" or any of its members, s. 21 of the Act
respecting the marketing of agricultural, food and fish products, R.S.Q., c. M-35.1.

The "Commission des normes du travail" or a member or a vice-chairman of the Commission, s. 22 of the
Act respecting labour standards, R.S.Q., ¢. N-1.1.

Any person acting in his official capacity for the purposes of the title IV of the Act, s. 193 of the Police Act,
R.S.Q., c. P-13.1.

Régie de 'énergie or any of its commissioners, s. 41 of the Act respecting the Régie de I'énergie, R.S.Q.,
c. R-6.01.

Régie des rentes du Québec or the members of the board of directors, s. 28 of the Act respecting the
Québec Pension Plan, R.S.Q., R-9.

Any public transit authority or any of the members of its board of directors, s. 39 of the Act respecting
public transit authorities, R.S.Q., c. S-30.01.
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[25] Section 158 of the ARAJ must, however, be read and applied in accordance with
the governing decisions of the Supreme Court of Canada.

[26] Very recently the Supreme Court reiterated, in Dr. Q.° and in Ryan’, that the
presence of a privative clause, however absolute in its terms, is not decisive as to the
appropriate standard of judicial review.

[27] Speaking in Dr. Q. for a unanimous Court, McLachlin C.J.C. explained®:

In a case of judicial review such as this, the Court applies the pragmatic and
functional approach that was established by this Court in U.E.S., Local 298 v.
Bibeault, [1988] 2 S.C.R. 1048, and gained ascendancy in Canada (Director of
Investigation and Research, Competition Act) v. Southam Inc., [1997] 1 S.C.R.
748, and Pushpanathan v. Canada (Minister of Citizenship and Immigration),
[1998] 1 S.C.R. 982. The term "judicial review" embraces review of
administrative decisions by way of both application for judicial review and
statutory rights of appeal. In every case where a statute delegates power
to an administrative decision-maker, the reviewing judge must begin by
determining the standard of review on the pragmatic and functional
approach. In Pushpanathan, this Court unequivocally accepted the primacy of
the pragmatic and functional approach to determining the standard of judicial
review of administrative decisions. Bastarache J. affirmed that "[tjhe central
inquiry in determining the standard of review exercisable by a court of law is the
legislative intent of the statute creating the tribunal whose decision is being
reviewed" (para. 26). However, this approach also gives due regard to "the
consequences that flow from a grant of powers" (Bibeault, supra, at p. 1089) and,
while safeguarding "(t)he role of the superior courts in maintaining the rule of law"
(p. 1090), reinforces that this reviewing power should not be employed
unnecessarily. In this way, the pragmatic and functional approach inquires
into legislative intent, but does so against the backdrop of the courts’
constitutional duty to protect the rule of law.

[28] And later®:

In the pragmatic and functional approach, the standard of review is determined
by considering four contextual factors — the presence or absence of a privative
clause or statutory right of appeal; the expertise of the tribunal relative to that of

The fire investigation commissioner or any person acting under the commissioner's authority, s. 84 of the
Fire Safety Act, R.5.Q., ¢. S-3.4.

Dr. Q. v. College of Physicians and Surgeons of British Columbia, 2003 SCC 19.

6
" Supra, note 3.
z Supra, note 6, at para. 21. Here and elsewhere, unless otherwise mentioned, the emphasis is mine.

lbid., at paras. 26 and 27.
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the reviewing court on the issue in question; the purposes of the legislation and
the provision in particular; and, the nature of the question — law, fact, or mixed
law and fact. The factors may overlap. The overall aim is to discern legislative
intent, keeping in mind the constitutional role of the courts in maintaining the rule
of law.....| must emphasize that consideration of the four factors should enable
the reviewing judge to address the core issues in determining the degree of
deference. It should not be viewed as an empty ritual, or applied mechanically.
The virtue of the pragmatic and functional approach lies in its capacity to draw
out the information that may be relevant to the issue of curial deference.

The first factor focuses generally on the statutory mechanism of review. A
statute may afford a broad right of appeal to a superior court or provide for a
certified question to be posed to the reviewing court, suggesting a more
searching standard of review: see Southam, supra, at para. 46; Baker, supra, at
para. 58. A statute may be silent on the question of review; silence is neutral,
and "does not imply a high standard of scrutiny": Pushpanathan, supra, at para.
30. Finally, a statute may contain a privative clause, militating in favour of
a more deferential posture. The stronger a privative clause, the more
deference is generally due.

[29] In this case, as | have already mentioned, the privative clause is categorical in its
terms. Its manifest purpose is to shield, as much as our constitutional structure permits,
the decisions of the Tribunal from review by the courts. On the prescribed functional
and pragmatic analysis, this first factor therefore militates in favour of the highest level
of judicial deference. But it does not end that analysis.

[30] I turn, accordingly, to the three remaining factors: "the expertise of the tribunal
relative to that of the reviewing court on the issue in question"; "the purposes of the
legislation and the provision in particular"; and "the nature of the question — law, fact, or
mixed law and fact"'°.

[31] As the Chief Justice took care to mention in Dr. Q., these factors sometimes
overlap. They do here. The Chief Justice mentioned at the same time that the

required analysis "should not be viewed as an empty ritual, or applied mechanically""".

[32] Itis with these observations in mind that | feel authorized, and find it desirable, to
consider the remaining factors together.

' Dr. Q., supra, note 6, at para. 26.
11 Mq'
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[833] Our concern here is not with a decision of the TAQ on the merits of the
respondent's claim, but rather with the scope of the statutory powers of one TAQ panel
to review or revoke the decision of another TAQ panel on that same issue.

[34] And the focus of this concern is on subsection (3) of section 154 of the ARAJ, not
on subsections (1) or (2). Subsections (1) and (2) vest in the Tribunal limited powers of
revocation. They appear to have been inspired by some of the powers of revocation
attributed to the courts of Québec by the Code of Civil Procedure'?. Subsection (3) is
foreign to that scheme.

[35] | am well aware, as | mentioned earlier, that the present dispute must not be
resolved by a "threshold question" determination of the Tribunal's jurisdiction to revisit
its earlier decision which would otherwise be final. And | believe that it cannot be
resolved without a prior determination as to the powers of review vested in the Tribunal
by section 154(3) of its constituent statute.

[36] Section 154(3) has been described by one author, ruefully perhaps, as a
"succédané du recours en surveillance judiciaire", or substitute for judicial review'?.

[37] As MclLachlin C.J. made clear in Dr.Q., legislatures cannot validly displace, by
privative clauses or otherwise, the superintending and reforming powers of the Superior
Court. And since we are bound fo interpret section 154(3) in accordance with
constitutional requirements and restraints, | find instead that it connotes a limited
jurisdiction to correct fatal or "invalidating" errors shown to have been committed by
another panel of the Tribunal in rendering its earlier — and, in principle, final -- decision.

[38] In this context, it is important to recall that the present appeal involves a decision
of the Social Affairs Division of the TAQ. Such decisions, unlike those of the Tribunal's
Immovable Property Division and its decisions concerning the preservation of
agricultural land, are not subject to appeal to any court of law™.

[39] This reflects a legislative intention to treat as final the Tribunal's "determinations
in respect of proceedings brought against an administrative or decentralized authority"™
— in this case, the SAAQ.

[40] The general rule regarding the finality of the Tribunal's determinations is subject
to the three exceptions set out in section 154 of the ARAJ.

[41] This legislative scheme reflects a policy choice that incorporates a series of
socially desirable objectives. Its dominant purpose is "to affirm the specific character of

2 See articles 482-89 CCP.

* Yves Ouellette, Les Tribunaux administratifs au Canada. Procédure et preuve, Les Editions Thémis,
1997, at p. 534.

4 See section 159 of the ARAJ.

'S Section 14 of the ARAJ.
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administrative justice, to ensure its quality, promptness and accessibility and to
safeguard the fundamental rights of citizens"'®. It protects the victims of administrative
error or caprice by affording them a quasi-judicial recourse against the unjustified denial
of their rights by the agency or department concerned.

[42] In the pursuit of these objectives, the Tribunal (except where otherwise provided
by law) "exercise[s] its jurisdiction to the exclusion of any other tribunal or adjudicative

bodyll17.

[43] Reading section 154 of the ARAJ in the light of the legislative scheme as a
whole, | think it is intended to provide citizens'® with an additional measure of security
and peace of mind. It is meant to ensure that the citizen's entitlement to a social
benefit or indemnity, initially denied by a competent state authority but then confirmed
by the TAQ -- the quasi-judicial tribunal established by the state for that purpose - will
not be again put in issue except in the interests of fundamental justice and in the limited
instances contemplated by section 154.

[44] | would characterize these limited instances as a defined set of exceptional
circumstances where, under the established adjudicative scheme, administrative finality
must yield to the superior imperative of administrative justice.

[45] This view of the matter appears to me to be entirely consistent with the
legislator's stated objective: "to affirm the specific character of administrative justice, to
ensure its guality, promptness and accessibility and to safeguard the fundamental rights

of citizens"".

[46] And | find it inconsistent with these values to subordinate the finality of a "valid"?
determination by the Tribunal, in "proceedings brought against an administrative
authority"®', to further contestation by the state in the hope that another panel of the
same Tribunal might have decided otherwise.

[47] Of this | am above all else convinced: Section 154(3) of the ARAJ was not
intended to empower one panel of the TAQ to revoke or revise the decision of another
panel of the TAQ simply because it takes a different view of the facts, the relevant
statutory provisions, or the applicable regulations.

[48] The second panel may only intervene where it can identify a fatal error in the
impugned earlier decision. By the very terms of the provision, the error must, on

'®  Section 1 of the ARAJ.

7 Section 14 of the ARAJ.

8 "Citizens" is the term used in the ARAJ.

¥ Section 14 of the ARAJ.

2| have set out below my understanding of the word "invalidate" in the context of section 154(3) of the
ARAJ.

2 See the "function of the Tribunal” set out in section 14 of the ARAJ.
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account of its significance, be "of a nature likely to invalidate the decision", within the
meaning of section 154(3).

[49] And | would ascribe to the verb "invalidate", in this context, the meaning given to
its corresponding adjective by the Canadian Oxford Dictionary®?:

invalid 1. not officially acceptable or usable, esp. having no
legal force. 2. not true or logical; not supported by reasoning
(an invalid argument).

[50] In short, section 154(3) does not provide for an appeal to the second panel
against findings of law or fact by the first. On the contrary, it permits the revocation or
review by the Tribunal of its own earlier decision not because it took a different though
sustainable view of the facts or the law, but because its conclusions rest on an
unsustainable finding in either regard.

[51] Accordingly, the Tribunal commits a reviewable error when it revokes or reviews
one of its earlier decisions merely because it disagrees with its findings of fact, its
interpretation of a statute or regulation, its reasoning or even its conclusions. Where
there is room on any of these matters for more than one reasonable opinion, it is the
first not that last that prevails.

[52] Put differently, mere disagreement is not among the specified grounds upon
which one TAQ panel can revoke the decision of another: A second reasonably
sustainable opinion does not invalidate the first, within the meaning of section 154(3) of
the ARAJ. When the Tribunal revokes its previous determination on this basis, its
decision to do so is therefore vulnerable on judicial review.

[53] Under the required functional and pragmatic analysis, the fourth and final factor
we are required to take into account is "the nature of the question — law, fact or mixed

law and fact"?® .

[54] In this case, TAQ2 was seized of only one finding contested by the SAAQ before
TAQ1. That finding involved a pure question of law relating to the interpretation of
section 17 of the Automobile Insurance Act ?*. TAQ2 was therefore required to
determine, as a matter of law, whether the definition of section 17 adopted by TAQ1
was so defective in substance as to "invalidate the decision". The present appeal
concerns the standard of judicial review applicable to the decision of TAQ2 in this

regard.

2 The Canadian Oxford Dictionary, Oxford University Press, 1998, at p. 739. "Invalidate" is defined as
"to make invalid".

Dr. Q., supra, note 6, at para. 26.

Supra, note 2.

23
24
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[55] | do not believe that the framers of the statute, in empowering the TAQ and not
the courts to determine whether its first decision is so defective as to be considered
invalid, meant to suggest that judges are less alert to fatally flawed reasoning or
palpable errors of fact or mistakes of law than are the lawyers and physicians who
make up the TAQ. The ordinary courts, | should think, are particularly experienced in
identifying and dealing with questions of this sort.

[56] Rather, this determination was entrusted to the TAQ as a matter of social policy.
It is an evident consequence of the legislator's decision to create a single adjudicative
tribunal for the ultimate and exclusive determination, with due regard to fundamental
legal principles, of a vast array of contested administrative decisions. This policy
choice permeates the ARAJ, where it finds its clearest expression in sections 1, 9 to 14,
and 154 to 158.

[57] Under the required functional and pragmatic analysis, we are required to take
into account as well "the nature of the question — law, fact or mixed law and fact"?® .

[68] Expertise does of course, in some cases and on some issues, place the TAQ in
an advantageous position in this regard. As regards the particular questions that were
decisive in this matter, however, the expertise factor was of marginal significance at
best.

[69] The nature of the question, though by no means a hermetic element in the
present case, therefore points to a less deferential standard of review.?®

[60] Considering the cumulative effect of the four factors that together determine the
appropriate standard of review relevant to this appeal, | have reached the following
conclusions.

[61] The privative clause set out in section 158 of the ARAJ is entitled to weight
commensurate with its evident legislative purpose. Read in the light of the Act as a
whole, and particularly sections 1 and 14, the strong terms of the clause militate in
favour of the Tribunal's autonomy. Accordingly, | am persuaded that correctness is an
insufficiently deferential standard of judicial review with regard to a decision by the
Tribunal to intervene in one of its earlier decisions pursuant to section 154(3) ARAJ.

[62] On the other hand, and with the greatest of respect, | believe that the "manifestly
unreasonable" standard espoused by my colleague inadequately protects the Tribunal's
earlier decision, however reasonable, from persistent and unwarranted contestation by
dissatisfied parties before other panels of the Tribunal.

% Dr.Q., supra, note 6, at para. 26.
% |bid. at paras. 33 and 34.
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[63] It also leaves room, as in this case, for the substitution by one panel of its own
view of the facts or the law for the equally tenable views of the panel that earlier heard
and decided the matter.

[64] As | suggested at the outset, this would replicate within the TAQ the adjudicative
regime of "second opinions" that the TAQ was meant to replace. And it would frustrate
as well a major object of the legislation — "to ensure [the] quality, promptness and
accessibility" of administrative justice®”.

[65] Apart from all that, the "manifestly unreasonable" standard of review lends, in this
case, insufficient emphasis to the particular nature of the question involved which, as
we have seen, is essentially a question of law.

[66] | would therefore favour the adoption here of the reasonableness simpliciter
standard of review.

[67] Where the Superior Court finds that the second panel's decision to review or
revoke is based on a reasonable finding that the requirements of section 154(3) have
been met, the application for judicial review must fail.

[68] Applying that standard here, | consider that the impugned decision of the
Tribunal — that is, the decision of TAQ2 to intervene in the decision of TAQ1 — involved
an unreasonable exercise by the Tribunal of its statutory powers under section 154(3) of
the ARAJ.

[69] | said at the outset that the decisive question on this appeal is whether the
Superior Court applied the proper standard of review in concluding that the TAQ had
applied the wrong standard in revising its earlier decision in this matter.

[70] In truth, there are three decisive questions — and, in my view, we cannot answer
one without the others.

[71] The first question relates to the scope of the Tribunal's powers, under section
154(3) of the ARAJ, to revoke or review one of its own previous decisions. The second
is whether the Superior Court applied the proper standard when it set aside the
Tribunal's determination on that branch of the matter. And the third is whether the
Superior Court erred in its application of that standard.

2" Section 1 of the ARAJ.
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[72] | turn first to the scope of the Tribunal's powers, under section 154(3) of the
ARAJ.

[73] For the reasons given, | have concluded that section 154(3) does not empower
one TAQ panel to set aside the decision of another TAQ panel merely because the
latter took a different view of the facts — or, for that matter, of the law.

[74] Moreover, section 154(3) does not create a right of appeal to the second panel
against a finding of fact or of law by the first. It provides, rather, for the revocation or
review by the Tribunal of its own earlier decision — not because it took a different though
sustainable view of the facts or the law, but because its conclusions rest on an
unsustainable finding in either regard.

[75] In this case, the second TAQ panel intervened on two grounds. With respect to
the first, it merely substituted its own opinion as to the meaning of section 17 of the
Automobile Insurance Act.?®

[76] In my view, the second TAQ panel was not empowered by section 154(3) to
intervene on this ground, because the decision on this point by the first panel was at
least equally sustainable — and therefore could not have constituted a substantive error
that rendered the first decision invalid, within the meaning of section 154(3) ARAJ.

[77] For the reasons given earlier, | have concluded that the standard of judicial
review applicable in this case is reasonableness simpliciter. The trial judge, who did not
have the benefit of the decisions of the Supreme Court of Canada, in Dr. Q.*° and
Ryan®, and others more recent still*', applied the standard of correctness.

[78] With respect, | therefore feel bound to answer the second question in the
negative.

[79] | have nonetheless concluded, as regards the third question, that the trial judge
reached the correct resulit.

[80] Whether we apply the standard of correctness, as the trial judge did, or the
reasonableness simpliciter test, as | would, the result is the same. On either view, the
Tribunal committed a reviewable error in concluding that the requirements of section
154(3) had been met in this case.

28
29
30

Supra note 2.

Supra, note 6.

Supra, note 3.

¥ Barrie Public Utilities v. Canadian Cable Television Assn., 2003 SCC 28; R.v. Owen, 2003 SCC 33;

Starson v. Swayse, 2003 SCC 32.
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[81] Finally, as regards the second ground invoked by the reviewing panel of the
TAQ, | have nothing to add to the reasons given by the Justice Duval Hesler in Superior
Court, confirmed on this point by my colleague Justice Rousseau-Houle.

v

[82] For all of these reasons, | would dispose of the appeal as suggested by Justice
Rousseau-Houle.

MORRIS J. FISH J.C.A.
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MOTIFS DE LA JUGE ROUSSEAU-HOULE

[83] La Société d'assurance automobile du Québec (SAAQ) se pourvoit contre un
jugement de la Cour superieure qui a annulé la décision du TAQ qui, siégeant en
révision, a jugé que la premiére décision du TAQ, était affectée d'un vice de fond et que
lindemnité de remplacement du revenu payable a l'intimé devait étre fixée selon
I'emploi effectivement détenu par ce dernier au moment de l'accident.

[84] Le TAQ n'intervient pas pour soutenir sa décision en révision. Il se pourvoit
uniquement sur la question de la norme de contréle applicable a la décision rendue en
révision par le TAQ en vertu de l'article 154 de la Loi sur la justice administrative,
L.R.Q., c. J-3. Cette norme, selon les deux appelants, doit étre celle de la décision
manifestement déraisonnable.

HISTORIQUE DES FAITS ET DES PROCEDURES

[85] L'intimé Michel Godin a obtenu, en 1992, un dipldme d'études professionnelles
en prévention des incendies et, en 1993, une attestation de spécialisation
professionnelle en intervention en cas d'incendie. Il détient également deux attestations
en securite confirmant qu'il a suivi avec succeés les cours de sécurité dispensés par
I'Association paritaire pour la santé et la sécurité du travail, secteur affaires municipales.

[86] En 1993 et 1994, il a fait plusieurs demandes d'emplois auprés des municipalités
afin d'obtenir un emploi de pompier. Ce n'est qu'en 1995 qu'une représentante de la
ville de Laval a communiqué avec lui pour l'informer que la ville amorgait un processus
de selection de pompiers. L'état de santé de l'intimé ne lui permettait plus, a cette date,
de participer au concours.

[87] En effet, le 23 septembre 1994, il avait été victime d'un accident de la route lui
causant un traumatisme crénien avec séquelles invalidantes permanentes. |l occupait,
a cette date, un emploi de placeur de marchandise dans un magasin de grande surface
(Club Price) et gagnait 26 651,78 $

[88] Devant la SAAQ, l'intime a prouvé qu'il détenait une formation de pompier. |l a
tenté de faire valoir que n'elt été la rareté de I'emploi dans ce secteur, il aurait exercé
ce métier au moment de l'accident. La SAAQ a déterminé que l'art. 17 de la Lo/ sur
l'assurance automobile, L.R.Q., c. A-25 (ci-aprés L.A.A.), qui énonce que «Si /a victime
fait la preuve qu'elle aurait exercé un emploi plus rémunérateur lors de I'accident, n'edt
été de circonstances particulieres, elle a droit de recevoir une indemnité de
remplacement du revenu calculée a partir du revenu brut qu'elle aurait tiré de cet
emploi», ne s'appliquait pas.
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