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Frank M. Covert, Q.C., John S. Jodrey and
The Canada Permanent Trust Company,
Executors under the Wil of the late Roy A.
Jodrey (Plaintiffs) Appel/alrts;

and

The Minister of Finance of the Province of
Nova Scotia (Defendant) Respondent;

and

The Attorney General of British Columbia
and the Attorney General of Quebec
Interveners.

1979: November 22; 1980: July 18.

Present: Martland . Ritchie, Pigeon, Dickson, Beetz,
McIntyre and Chouinard JJ.

ON APPEAL FROM THE SUPREME COURT OF NOVA
SCOTIA, APPEAL DIVISION

Taxation Com.tiutionallaw Succession duties
- Non- resident corporation Beneficially entitled"

Whether re,rident shareholders of non- resident
parent company assessable on estate bequeathed to
non- re,fident subsidiary In personam tax on resident
successor Legislation intra vires of Provincial Legis-
lature '.m An Act Respecting Succession Durie, , /972
(N.S, ). c. 17, ss, I(ae), 2(5), 8,9. 

The deceased , Roy A. Jodrey, was resident and domi-
ciled in Nova Scotia at the time of his death. He had
twelve grandchildren , all of whom were then resident in
Nova Scotia. In view of An Act Respecting Succession
Duties, 1972 (N . ), c. 17. which impoed succesion
duties on all property of a deceased situated within the
province at the time of his death , as well as on property
situated outside the province, passing to resident
successors , it became apparent that, unless something

was done. Mr. Jodrey s grandchildren. heirs of his estate
under his will, would be liable to succession duties.
Accordingly, a rather elaborate scheme was devised, by
which it was hoped to escape the imposition of duty in
Nova Scotia on the estate then valued at some
$3,500 000.

The scheme involved three ma in moves: (I) The
incorporation of three companies in Alberta: (i) J.
Investments Ltd., the parent company which issued to
each of the grandchildren 100 common shares at a price
of $1 per share paid by the grandchildren; (ii) J.
Investments Ltd. , the subsidiary company which issued
\00 common shares, aU of which were beneficially

Frank M. Covert, c.r., John S. Jodrey et The
Canada Permanent Trust Company,
executeurs testamentaires de feu Roy A.
Jodrey (Demandeurs) Appelants;

Le ministre des Finances de fa province de la
NouveUe-Ecosse (Defendeur) Intime;

Le procureur general de la
Colombie-Britannique et Ie procureur general
du Quebec lntervenants. 
J 979: 22 novembre; 1980: 18 juilet.

Presents: Les juges Martland . Ritchie, Pigeon, Dickson,
Reetz, Mcintyre et Chouinard.

EN APPEL DE LA DIVISION D APPEL DE LA COUR
SUPREME DE LA NOUVELLE- ECOSSE

Droit fiscal 

-- 

Droit constitutionnel Droits suc-

cessoraux Compagnie non residante ftDroit a titre
beneficiaireu Les actionnaire.f residants d' une com-
pagnie mere non residante sont-ils imposables Sur la
succession qui revient a une filiale non residante? 
Imp6t personnel sur l'heritier residant Loi intra vires

de la legislature provinciale An Act Respecting
Succession Duties /972 (N.S. ), chap. art. (a e) 

2(5), 8, 9.

Feu Roy A. Jodr habitait et etait domicilie en

NouvetJe- Ecosse au moment de sa mort. II avait douze
petits-enfants qui avaient tous leur residence en Nou-
velle- Ecosse. Etant donne An Act Respecting Succession
Duties. 1972 (N. ), chap. 17, qui impose des droits
succesoraux sur tous les biens d' un dCfunt situes dans la
province au moment de son deces, de meme que sur les
biens situes hors de la province, transmis a des 4(heri-
tiers y residant , il devint evident que. si rien n etait fait
les petits-enfants de M. Jodrey, heritiers de sa succes-
sion en vertu de son testament, seraient assujettis a des
droits successoraux. Par .consequent. un plan relative-
ment complexe fut imagine dans J'espoir de soustraire la
succession, eva)uee alors a quelgue $3 500,000 aux
droits successoraux de la Nouvelle-Ecosse.

Ce plan comprenait trois etapes principales: (I) La
constitution des trois compagnies en Alberta: (0 J.
Investments Ltd., Ja compagnie mere, qui a emis Ii
chacun des petits..enfants 100 actions ordinaires au prix
de $1 l'action , acquitte par eux; (ii) J. c. Investments

Ltd., la compagnie filiale qui a emis 100 actions ordinai-
res, tontes detenues par la compagnie mere en tant que
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owned by the parent company; (Hi) White Rock Invest-
ments Ltd., which issued two common shares, each
beneficially owned by Mr. Jodrey.

(2) A transaction whereby Mr. Jodrey agreed to sell
to White Rock, 4 600 shares of R. A. Jodrey Investments
Ltd., a Nova Scotia corporation owned and controlled
by Mr. Jodrey, for a consideration of $3,735,200, pay-
able at the offce of White Rock in Edmonton by a

demand promissory note for that amount, without
interest.

(3) A codicil to his will , whereby Mr. Jodrey revoked
the bequest to his grandchildren and substituted a
bequest to the subsidiary company, including the note of
White Rock.

The net result of these various incorporations and
transactions was that, at the time of Mr. Jodrey s death
the 4 600 shares of R.A. Jodrey Investments Ltd., for-
merly owned by the deceased, were the property of
White Rock, all o( the shares of which were beneficially
owned by the deceased and would become a part of his
estate. The note given by White Rock on the acquisition
of the securities was bequeathed to the subsidiary com-
pany, together with all the residue of the estate, AU of
the shares of the parent company were beneficially
owned by Mr. Jodrey s twelve grandchildren.

When Mr. Jodrey died, duty was assessed against the
grandchildren on ' the basis that they were successors to
the rest and residue of the deceased's estate under subs,
2(5)(b) of the Nova Scotia Act. The executors fied a
notice of objection to the assessment. The respondent
confirmed the assessment. His decision was confirmed
by the Supreme Court of Nova Scotia and an appeal
from that decision was dismissed by a unanimous judg-
ment of the Court of Appeal.

Held (Ritchie, Dickson and Mcintyre JJ. dissenting):
The appeal should be dismissed.

Per Martland , Pigeon, Beetz and Chouinard JJ. : Two
issues were to be determined in this appeal: (1) Does the
application of subs, 2(5)* of the Act result in the
grandchildren being deemed to be successors in respect
of the residue of the estate? (2) Is subs. 2(5) ultra vires

of the Legislature of Nova Scotia?

-..

* 2. (5) Where a corporation which is not resident in the
Province, other than a corporation without' share capital, by
reason of the death of a deceased acquires or becomes benefi-
cially entitled to property of the decased.

(a) the corporation shan be deemed not to be the successor of
the property except to the extent that the value of the shares
of the shareholders of the corporation is not increased in

value by the corporation acquiring or becoming beneficially
entitled to the property; and

(Continued on next page)

proprietaire beneficiaire; (jji) White Rock Investments
Ltd., qui a emis deux actions ordinaires, toutes deux
detenues par M. Jodrey en tant que proprietaire
benMiciaire.

(2) Une operation par laquelle M. Jodrey a convenu
de vendre a White Rock 4,600 actions de R.A. Jodrey
Investments Ltd., une compagnie neo-ecossaise, pro-
priete de M. Jodrey et controlee par lui, pour une
contrepartie de $3,735,200 payable par un bilet 
demande de ce montant, sans interets au siege de White
Rock a Edmonton.

(3) Par un codicile a son testament M. Jodrey a
revoque Ie legs a ses petits-enfants et y a substitue un
legs a la filale y compris Ie bilet a White Rock.

Le resultat net de la creation de ces compagnies et de
ces operations est qu a la mort de M. Jodrey, les 4 600
actions de R.A. Jodrey Investments Ltd., antcrieure-
ment propriete du defunt, appartenaient a White Rock,
dont Ie defunt detenait toutes les actions en tant que
proprictaire benericiaire; celles-ci faisaient done partie
de sa succession. Le bilet souscrit par White Rock lors
de I'acquisition des titres a ete legue a la fiiale, de
m8me que tout Ie residu de la succession. Les douze
petits-enfants de M. Jodrey etaient proprietaires benefi-
ciaires de toutes les actions de la compagnie mere.

Quand M. Jodrey est mort, les petits-enfants ont ete
assujettis aUK droits a titre d'he::itiers du residu de la
succession du defunt en vertu de I' al. 2(5)b) de la loi de
la Nouvelle- Ecosse. Les executeurs ont depose un avis de
contestation de la cotisation. L'intime a confirmc 

cotisation. Sa decision a ete confirmee par la Cour
supreme de la Nouvelle-Ecosse et J'appel interjete de
cette decision a ete rejete par un arret unanime de la
Cour d'appel.

Arret (les juges Ritchie, Dickson et Mcintyre soot
dissidents): le pourvoi est rejete.

us juges Mardand , Pigeon, Reetz et Chouinard: II y
a deux qu stions a trancher dans ce pourvoi: (I)
Resulte- il de I'application du par. 2(5)* de la Loi que
les petits-enfants du detunt sont reputes hCritiers du
residu de sa succession? (2) La legislature de la Nou-
velle-Ecosse a-telle ex-cede sa competence en promul-
guant Ie par. 2(5)?

* 2, (5) Lorsqu une compagnie qui n a pas son siege social
dans la province, sauf une compagnie sans capital-actions,
acquiert un bien par testament au un droit a titre beneficia ire
sur un bien au deces du defunt,

a) la compagnie n est pas reputee heritiere du bien sauf dans
la mesure au la valeur des actions detenues par les actionnai-
res de la compagnie n augmente pas du fait que la compagnie
acquiert Ie bien au Ie droit 8. titre beneficia ire; et

(Suite a 10 page .fuivante)
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( I) The case rested on the meaning to be attributed to
the words "beneficially entitled" in subs. 2(5). The
contention of the appellants that the meaning to be
attributed to these words should be that which has been
given by courts of equity, that the word "entitled"
requires the existence of a right enforceable by a court
of law or equity and "beneficially" is uscd to distinguish
an equitable right or interest from a legal right or
interest was not accepted. This Court should not feel
itself rigidly bound, in interpreting the words "benefi-
cially entitled", by rules of equity evolved in the courts
of chancery in connection with trusts. In the circum-
stances of this case, the parent company was beneficially
entitled to the residue of the estate within the meaning
of subs. 2(5). The fact that it was not made a benefici-
ary under the wil did not preclude this finding in view
of the fact that it had complete and absolutc control of
the named beneficiary, the subsidiary company, and had
the legal capacity to compel that company to turn over
to it the share of the estate bequeathed to it. This
conclusion was fortified by the fact that it was the

obvious purpose of the scheme adopted by the testator
that the subsidiary company should turn over to the
parent company the residue of the estate so that it could,
in turn , divide the residue among its shareholders, 

the grandchildren of the deceased.

This was eminently a case in which the Court should
examine the realities of the situation and conclude that
the subsidiary company was bound hand and foot to the
parent company and had to do whatever its parent said.
It was a mere conduit pipe linking the parent company
to the estate.

(2) Subsection 2(5) was intra vires of the Legislature

of Nova Scotia to enact. Subsection 2(5), coupled with
subs. 8(2), merely imposes upon resident sharehold
successors the same obligation imposed upon resident
successors by subs. 8(2). They do not succeed to prop-
erty of the deceased directly, but the property ultimately
devolves upon them by reason of his death through their
ownership of shares in a non-resident corporation which
becomes beneficially entitled to property of the
deceased.

The tax which is imposed upon the grandchildren of
the deceased by the combined effect of subs. 8(2) and
subs. 2(5) is a tax imposed upon residents of Nova

(Continued from previous page)
(b) each of the shareholders of the corporation shall be
deemed to be a successor of property of the deca!rd to the
extent of the amount by which the value of his shares in the
corporation is increased by the corporation acquiring or

becoming beneficially entitled to the property.

(I) L' issue de I'affaire depend du sens de I'expression
((droit a titre beneficia ire,. au par. 2(5). On a rejete la
pretention des appelants qu il faut donner a ces mots Ie
sens que lui ont donne les cours equity, savoir, que Ie
terme .droib exige qu il existe un droit qui puisse elre
sanctionne par un tribunal de common law ou equity,
et que I'expression .titre beneficiaire,. est employee pour
distinguer un droit ou un interet en equity un droit ou

un interet en common law. Cette Cour ne doit pas se
considerer comme strictement lice, dans I'interprctation
de l'expression .droit a titre beneficiaire., par les regles

equity ont elaborees les cours de chancRry 

matiere de tiducie. Dans les circonstances presentes, la
compagnie mere a droit Ii titre bencficiaire au resJdu de
la succession au sens du par. 2(5). Le fait qu elle n etait
pas designe comme beneficia ire dans ,Ie testament n em-
pene pas de venir a cette conclusion vu qu elle avait Ie

controle total et absolu de la beneficiaire designee, la
filiaJe, et qu elle pouvait juridiqucment la forcer a lui
remettre la partie de la succession qui lui avaitete

leguee. Cette conc1usion est renforcee par Ie fait que Ie
plan adopte par Ie testateur a pour but evident que la
filale remettre a la compagnie mere Ie residu de la
succession et qu ! son tour, celle-ci Ie rcpartisse entre ses
actionnaires, c. d., les petits-enfants du defunt.

II s agit la d'un cas typique ou la Cour doit examiner
la veritable situation et conclure que la fiiale etait a la
merci de la compagnie mere et devait lui obeir au doigt
et Ii J'reil. La filiale n etait qu une courroie de transmis-

sion entre la compa nie mere et Ja succession.

(2) Le paragraphe 2(5) est intra vires de la legislature
de la NouveJle-Ecosse. Le paragraphe 2(5), joint au par.
8(2), ne fait qu impoer aux heritiers actionnaires qui
resident dans Ja province la meme obligation qu impoe
Ie par. 8(2) aux heritiers qui y resident. I1sn heritent pas

des biens du dUunt directement, mais les biens leur sont
devolus en dernier resort a cause du deces parce qu ils
detiennentdes actions d'une compagnie qui n a pas son

siege soial dans la province et qui acquiert un droit a

titre beneficiaire sur les biens du defunt.

imp6t auquel sont assujettis les petits-enfants du .
defunt par I'cffet combine des par. 8(2) et 2(5) est un
impot qui frappe Jes personnes qui resident en Nouvelle-

(Suire de La page precMente)
b) chaque actionnaire de la compagnie est repute heritier du
bien du defunt en proportion de I'augmentation de la valeur
des actions dt la compagnie qu il detient, du fait de I'acquisi-
tion par cette derniere du bien ou du droit Ii titre
beneficiaire.
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Scotia measured by their succession to the estate of a
resident of Nova Scotia, whose wil was made and
probated in NovaScotia. This is a tax upon residents in
the province and so is taxation within the province. The
tax is not a tax property outside the province. It is a tax
upon persons within the province measured by the ben-
efits which they derive as a result of the bequest made to
a non-resident corporation of which they are the share-
holders. It is clearly imposed upon the very persons who
were intended to pay it, and so it cannot be regarded as
an indirect tax and thus not within s. 92(2) of the
Britsh North America Act.

Per Ritchie, Dickson and Mcintyre JJ., dissenting: 

order to sustain the assessment, the respondent had to
establish that the parent company became "beneficially
entitled" to property of the deceased. The meanings of
these words arc almost invariably drawn from cases
concerned with the construction of wils or succession
duty statutes which are found in the jurisprudence built
up by the courts of chancery. The nub of the problem in
this case is that the draftsman of the statute selected a
phrase wen known to the courts. In the absence of
earlier authority and in a context other than one related
to estates and succession duties , a court might construe
beneficially entitled" according to what could be
regarded as the popular usage of the language
employed. But that was not the case here, and in the
light of the interpretation given to thes words by courts
of chancery and of equity, the parent company cannot
be said to be "beneficially entitled" for it has no stand-
ing or capacity to "sue for and recover" the estate
assets. It perhaps has the power, through its share
control , to compel the subsidiary company to take steps
against the trustees but it has no independent claim and
no claim to beneficial entitlement which it can assert.
There is nothing in the partictilar statute or in any rule
of statutory construction that permits one to climb up
the corporate hierarchical ladder by applying s. 2(5)
time and again. That is the very gap in the legislation of
which the testator took advantage.

It is proper for the Court to look not only at principles
of trust law, but to those of corporate law to determine
whether, by virtue of its ownership of II the outstanding
shares of the subsidiary company, the parent company
can be said to be "beneficially entitled" to the assets of
its subsidiary. The general principle is that a company is
not the beneficial owner of the assets of its own subsidi-
ary and that a shareholder has no proprietary interest in
the assets of a company in which he holds shares,

Ecosse et qui heritent d' une personne residant en Nou-
velle-Ecosse dont Ie testament a ete fait et homologue en
Nouvelle-Ecosse. II s agit d'un impot qui frappe les
personnes qui resident dans la province et constitue par
consequent une taxe impoee dans les limites dc la
province. L'impat ne frappe pas des biens situes hors de
la province. C'est un impot qui frappe des personnes sc

trouvant dans les limitcs de la province, calcule en
fonction des avantages qu elles retirent d'un legs fait a
une compagnie qui n y a pas son siege social et dont eUes

sont actionnaires. II frappe de toute evidence les person-
nes qui doivent l'acquitter et on ne peut donc Ie cons ide-
rer comme un impOt indirect qui excCdcrait Ics pouvoirs
conferes au par. 92(2) de J'Acte de /'Amerique du Nord
britannique.

Les jugcs Ritchie, Dickson et Mcintyre, dissident.

!;:

Afin . de pouvoir fonder la cotisation, it a fallu que
I'intime etablisse que la compagnie mere a acquis un
.droit a titre beneficiaireD sur les biens du defunt. La

definition de ces mots est presque toujours tiree d' affai-
res portant sur I' interpretation de testaments ou de lois
imposant des droits successoraux et que I'on trouvc dans
la jurisprudence elaboreepar les cours de chancery. 

nwud du probleme en I'espece est que Ie redacteur de 
Loi a utilse une expression bien connue des tribunaux.
En I'absence de precedents et dans un autre contexte
que celui des successions et des droits successoraux, un
tribunal pourrait interpreter I'expression .droit a titre
benHiciaircD scion ce qu on pourrait considcrer etre son

sens courant. Mais ce n est pas Ie cas dans cette affaire,
et a la lumiere du sens donne a ces mots par les cours de
chancery et equity, on ne peut dire que la compagnie
mere a des udroits a titre bcneficiairelt parce qu cllc n

pas I' interet ou la capacite pour .poursuivre en justice Ie
recouvremenh des biens dela succession. Elle a peut-
ctre Ie pouvoir, par Ie biais de son controle sur les

actions , de forcer la filiale a prendre des mesures contre
les fiduciaires, mais elle n a pas de droit independant et
ne peut faire valoir de droit a titre beneficiaire. Ricn
dans cette loi ou dans quclque regIe d' interpretation des
lois n autorise 11 remonter la chaine des compagnies par
application repetee du par. 2(5). C'est la la faile meme

de la Loi que Ie testateur a exploitee.

La Cour peut 11 bon droit tenir compte non seulement
des principes du droit des fiducies, mais egalement de
ceux du droit des compagnies pour determiner si 1'0n

peut dire que la compagnie mere, en tant que proprie-
taire de toutes les actions emises de la filiale, a un .droit
a titre beneficiaire. sur les biens de la filale. Le principe
general est qu une compagnie n est pas proprietaire
benUiciaire de I'actif de sa propre fiiale et qu un action-
naire n a pas de droit de propriete sur les bicns d' une
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otherwise than upon a winding-up. In the absence of
fraud or improper conduct the courts cannot disregard
the separate existence of a corporate entity. No distinc-
tion can be made in principle between ownership of 100
shares in a major corporation and ownership of all the
issued shares in a small company. In neither case does
the shareholder own any asset other than shares.

Finally, the legislation under consideration contained
no provisions which introduce a statutory concept of
sham, fraud , improper tax avoidance or ilegal transac-
tions, and it was aJso plain that the appellants did not fit
the convention "sham" standard of a transaction pur-

porting to create legal rights and obligations which are
at variance with the legal relationships which in fact
characterize the arrangement.

(Re Chodikoff, r 1971 1 1. O. R. 321, distinguished; 
re Miler s Agreement; Uniacke v. Attorney-General
(19471 Ch. 615; Montreal Trust Co. v. Minister of
National Revenue, (19581 S.eR. 146; Rodwell Securi-
ties Ltd. v. Inland Revenue Commissioners (J 968) I
All E.R. 257 , considered; Littlewoods Mail Order
Stores, Ltd. v. McGregor (1969) 3 All E. R. 855;
N.H. Food Distributors Ltd. v. Tower Hamlets

London Borough Council, (1976) 1 W. L.R. 852; Minis-
ter of Revenue for Ontario v. McCreath, (1977) I

R. 2 , applied; MacKeen Estate v. Minister 
Finance of Nova Sco(ia (1977), 36 A. R. 572; Macau'-
ra v, Northern Assurance Co. (19251 A. 619; Attor-
ney General (B.C.) v. Canada Trust Co. and Ellett
(1980) 2 S. R. 466, referred to.

APPEAL from a judgment of the Supreme
Court of Nova Scotia, Appeal Division I , dismiss-
ing an appeal from a judgment of Hart J. Appel
dismissed, Ritchie, Dickson and McIntyre JJ.
dissenting.

J. T. MacQuarrie, Q.c., R. N. Pugsley, Q. c.,
and R. Jones for the plaintiffs, appellants.

T. B. Smith. Q.c., J. W. Kavanagh, Q. and
A. S. Butler for the defendant, respondent.

H. L, Henderson and M. C. Nash for the
intervener, the Attorney General of British
Columbia.

Henri Brun and Jean Fram;ois Jobin, for the

intervener, the Attorney General of Quebec.
I (1978J C. C. 554.

compagnie dont il detient des actions, sauf en cas de
liquidation. En I'absence de fraude ou de conduite mal-
honncte, les tribunaux ne peuvent ecarter I'existence
juridique distincte d'une compagnie. On ne peut etablir
de distinctions de principe entre la propriete de 100
actions d'une compagnie importante eL la propriete de
toutes Jes actions emises d'une petite compagnie. Dans
un cas comme dans J'autre, I'actionnaire n est proprie-

taire d'aucun autre bien que des actions.

Enfin la loi en cause ne contient aucune disposition
qui y intrOduit la notion de simulation , de fraude, d'eva-
sion fiscale illegale ou d'operations illegales et il est clair
egalement que I'organisation des appelants ne cadre pa
avec Ie critere traditionnel d' une operation usimulee)) aux
fins de creer des droits et des obligations qui ne corres-
pondent pas aux liens juridiques qui caracterisent en fait
organisation.

(Jurisprudence: distinction faite avec Re Chodikoff,
(1971) I O.R. 321; arrcts examines: In re Miler's

Agreement; Uniacke v. Attorney-General, (19471 Ch.

615; Montreal Trust Co. c. Le ministre du Revenu
national (1958) R.C.s. 146; Rodwell Securities Ltd. v.
Inland Revenue Commissioners, (19681 1 All E. R. 257;
arretssuivis: Littlewoods Mail Order Store, , Ltd. 
McGregor (1969) 3 All E. R. 855; N. Food Dis-
tributors Ltd. v. Tower Hamlets London Borough
Council, (1976) 1 W. l.R. 852 Ministre du Revenu de
I'Ontario c. Mc(.reath, (1977J I R. S. 2; arrets men-
tionnes: MacKeen Estate v. Minister of Finance of Nova
Scotia (1977), 36 A. 572; Macaura v. Northern
Assurance Co. (1925) A. C. 619; Procureur general

(C.- c. Canada Trust Co. and Ellett, (19801 2

eS. 466.

POUR VOl a I'encontre d'un arret de la Division
appel de la Cour supreme de la Nouvelle-Ecos

se I , qui a rejete un appel interjete du jugement du
juge Hart, Pourvoi rejete, les juges Ritchie, Dick-
son et McIntyre sont dissidents.

J. T, MacQuarrie, c.r., R. N. Pugsley, c. et 

JOIes pour les demandeurs, appeJants. 
T. B. Smith, c. , J. W. Kavanagh . c. et A. 

Butler pour Ie defendeur , intime.

H. L. Henderson et M. C. Nash, pour l' interve-
. nant , Ie procureur general de fa Colombie-Britan-

nique.

Henri Brun et Jean Franfois Jobin, pour I'inter-
venant, Ie procureur general du Quebec.

! l1978J C. C. 554.
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The judgment of Martland, Pigeon, Beetz and
Chouinard JJ. was delivered by

MARTLAND J.- The issue in this appeal is as to
the validity of a notice of assessment dated August
8, 1975, addressed by the respondent to the appel-
lants who are the executors of the estate of Roy A.
Jodrey, deceased, which increased the total value
of the estate by $3,784 273 and which assessed
duty against the twelve grandchildren of the
deceased.

The parties in these proceedings agreed to a
statement of facts. The following are relevant to
the issues in this appeal.

Roy A. Jodrey, who died on August 12, 1973

had lived at Hantsport, Nova Scotia , for approxi-
mately thirty years prior to that date. At the time
of his death, he was resident and domiciled at
Hantsport. He had twelve grandchildren, all of
whom were then resident in Nova Scotia.

He executed a wilon August 13, 1963. The wil
provided that the executors were to pay, out of the
general capital of the estate, all just debts, funeral
and testamentary expenses and all estate taxes,
succession duties, ,inheritance and death taxes pay-
able on the property passing under the wil, with
the intent that all bequests under the wil would be 
free of such duties and taxes. 

The wil bequeathed all the estate of the
deceased to the executors upon trust to pay certain
bequests and to hold the rest and residue of the

estate in trust, first to pay to the wife of the

deceased $500 per month during her lifetime,
unless she renounced all or part of such income,

and, second, on her death, to divide the rest and
residue of the estate among the grandchildren ofthe deceased. 

On January 1 , 1972, the federal government
vacated the field of federal estate taxation. The
Province of Nova Scotia, as well as five other
provinces, enacted succession duty statutes. These
provinces were reciprocating provinces and entered
into agreements with the federal government to
administer the legislation and to collect the succs-
sion duties. Alberta did not enact legislation for
the imposition of succession duties.

Version fran9aisedu jugement des juges Mart-
land, Pigeon , Beetz et Chouinard rendu par

LE JUGE MARTLAND-Le litige dans cc pour-
voi porte sur la validite d'un avis de cotisation en
date du 8 aofit 1975, adresse par l' intime aux
appelants a titre d' executeurs testamentaires de
feu Roy A. Jodrey; la cotisation augmentait
valeur totale de la succession de $3,784 273 et
imposait des droits de succession aux douze petits-
enfants du defunt.

Les parties a I' instance ant convcnu d'un expose
conjoint des faits. V oici ceux qui sont pertinents
aux questions en litige dans ce pourvoi.

Roy A, Jodrey, dccede Ie 12 aoo.t 1973 , a vecu a
Hantsport (Nouvelle-Ecosse) pendant environ
trenie ans, Au moment de sa mort, il habitait et
etait domicilic a Hantsport. II avait douze petits-
enfants qui avaient tous leur residence en
Nouvelle- Ecosse.

II a fait un testament Ie 13 aout 1963, Le
testament disposait que les executeurs devaient

payer, a meme Ie capital de la succession, toutes
les dettes prouvees, les frais funeraires et testa-

mentaires et tous les impots et droits successoraux
frais, taxes d'heritage ct de mutation sur les biens
legues par Ie testament, afin que tous les legs
soient nets de tou's droits et taxes.

Le testament leguait tous les biens du defunt
aux executeurs en fiducie pour qu ils paient les legs
particuliers et detiennent Ie residu de la succession
en fiducie, en premier lieu, pour verser a la veuve

$500 par mois sa vie durant, a moins qu elle ne
renonce a ce revenu en totalite ou en partie, et, en
second lieu, pour qu ils repartissent a la mort de
celle- , Ie residu de Ja succession entre les petits-
enfants du defunt.

Le lor janvier 1972, Ie gouvernement federal
est retire du champ de l'impotfcderal sur les

successions. La province de la Nouvelle-Ecosse
tout com me cinq autres provinces , a 6dicte des lois
imposant des droits successoraux. Ces provinces
etaient parties a des accords de reciprocite et ont
conc1u des ententes avec Ie gouvernement federal
pour que celui-ci administre les lois et peryoive Ies
droits succssoraux. L'Alberta n a pas Cdicte de loi
imposant des droits succesoraux.
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The Nova Scotia legislation, which is in issue
here, is An Act Respecting SuccessiQn Duties
1972 (N. ), c. 17 , enacted on May 15, 1972
hereinafter referred to as ' he Act" . It was made
effective from January 1 , 1972. The provisions of
that Act , relevant to this appeal, are as follows:

I. (ae) "successor" in relation to any property of the
deceased includes any person who, at any time before or
on or after the death of the deceased became or becomes
beneficially entitled to any property of the deceased

(i by virtue of, or conditionally or contingently on, the
death of the deceased,

2. (5) Where a corporation which is not resident in
the Province, other than a corporation without share

capital , by reason of the death of a deceased acquires or
becomes beneficially entitled to property of the
deceased,

(a) the corporation shall be deemed not to be the
successor of the property except to the extent that

the value of the shares of the shareholders of the

corporation is not increased in value by the corpora-
tion acquiring or becoming beneficially entitled to
the property; and

(b) each of the shareholders of the corporation shall be
deemed to be a .successor of property of the
deceased to the extent of the amount by which the
value of his shares in the corporation is increased by
the corporation acquiring or becoming beneficially
entitled to the property.

8. (I) Subject as hereafter otherwise provided, duty

shall be paid on aU property of a deceased that is
situated, at the time of the death of the deceased, with
the Province.

(2) Subject as hereafter otherwise provided, where
property of a deceased was situated outside the Province
at the time of the death of a decesed and the successor
to any of the property of the deceased was a resident at
the time of the death of the deceased , duty shall be paid
by the successor in r.espect of that property to which he
is the successor.

9. Each successor to any property of a deceased on

which duty is payable under subsection (I) of Section 8
and each successor liable to pay duty under subsection
(2) of Section 8 shall pay the duty to the Minister for
the raising of a revenue for provincial purposes.

La loi de la Nouvelle.Ecosse en Jitige ici, s inti-
tule An Act Respecting Succession Duties, 1972
(N. ), chap, 17 , Cdictee Ie 15 mai 1972, ci-apres
appelee da LoiD, Son entree en vigueur eta 
retroactive au 1 er janvier 1972. Les dispositions de
cette loi , pertinentes .a ce pourvoi, se lisent comme
suit:

(TRADUCTION) I. ae) tlheritier Ii I'egard d'un bien du
defunt comprend toute personnc qui, a touteepoque
avant ou apres la mort du defunt, a acquis ou acquiert
un droit Ii titre bCneficiaire sur un bien du defunt

(i) a I'occasion du deces du defunt , ou conditionnelle-
ment Ii celui-

2. (5) Lorsqu une compagnie qui n a pas son siege
social dans la province, sauf une compagnie sans capital-
actions, acquiert un bien par testament ou un droit 
titre beneficia ire sur un bien au deces du defunt,

a) la compagnie n est pas reputee heritiere du bien

sauf dans la mesure ou la valeur des actions dete-
nues par les actionnaires de la compagnie n 'aug-
mente pas du fait que la compagnie acquiert Ie bien
au Ie droit a titre beneficiaire; et

b) chaque actionnaire de la compagnie est repute heri-
tier du bien .du dUunt en proportion de I'augmenta-
tion de la valeur des actions de la compagnie qu
detient, du fait de I'acquisition par cette dernicre du
bien ou du droit a titre beneficiaire.

8. (I) Sous reserve de ce qui suit, des droits successo-
raux doivent etre payes sur lesbiens d'un defunt situes
dans la province a son deces.

(2) Sous reserve de ce qui suit, lorsque lesbiens d'
defunt sont shues a I'exterieur de la province au moment
de son deces et que I'heritier de I'un de ces biens reside
dans la province Ii ce moment, ce dernier doit acquitter
les droits successoraux en vertu de la presente loi sur les
biens dont iI herite.

9. L'heritier d'un bien surlequel iJ doit acquitter des
droits succesoraux en vertu du paragraphe( 1) de I'arti-
de 8 et celui qui est assujettia des droits cn vertu du
paragraphe (2) de I'article 8, d()it les payer au ministre a
titre de revenu preJeve pour des objets provinciaux.
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Following the enactment of this legislation, the
following events occurred:

1. Solicitors on behalf of Mr. lodrey incorpo-
rated three Alberta corporations:

(a) On September 13 , 1972, J. H. Investments

Limited (hereinafter referred to as "the parent
company ) was incorporated with a capital
stock of 20,000 shares, without nominal or par
value. The two persons incorporating this com-
pany were a solicitor and an articled student in
an Edmonton law firm. They became the direc-
tors and offcers of the company. Each of Mr.
lOOrey s grandchildren came to hold 100 shares
in the capital stock of the company.
(b) On September 13 , 1972 , l. C. Investments

Limited (hereinafter referred to as "the subsidi-
ary company ) was incorporated with a capital
stock of 20 000 shares , without nominal or par
value. The persons incorporating this company
were the same as those who incorporated the
parent company. Each held one share in the
capital stock of the company and they became
directors and officers of it. On the same date, 98
shares of the capital stock of the company were
allotted to the parent company. Subsequently,
the two incorporators of the coinpany made
declarations of trust in favour of the parent

company in respect of the two shares held by
them.
(c) White Rock Investments Limited ("White
Rock") was incorporated on September 13,
1972, with a capital stock of 20,00 shares,
without nominal or par value, by the same two
persons who had incorporated the other two
companies. These persons' beame directors and
officers of the company, Each held one share in
the capital stock of the company. One of those
shares was immediately transferred to the
deceased, Roy A. odrey. The other share was
the subject of a declaration of trust in favour of
the deceased.

On September 22, 1972, an agreement was
made between Roy A, JOOrey and White Rock
whereby the former sold to White Rock 4 600
shares in the capital stock of R,A. JOOrey Invest-
ments Limited for a consideration of $3 735,200
payable by a demand promissory note for that

Apres l'adoption de cette loi , voici ce qui s est
produit:

1. Des avocats ont constitue trois compagnies en
Alberta pour Ie compte de M. Jodrey:

a) Le 13 septembre 1972, l, H. Investments

Limited (ci-apres appelee cIa compagnie mere..)
ete constituee avec un capital-actions de
000 actions, sans valeur nomina Ie ni valeur

au pair. Les deux personnes qui l' ont constituee
etaient un avocat et un stagiaire d'un bureau

avocats d'Edmonton. Ils en sont devenus les
administrateurs. Chaque petit-enfant de M.
loorey a re u 100 actions du capital-actions de
cette compagnie.

b) Le 13 septembre 1972, J, Investments
Limited (ci-apres appelee da compagnie fiiale..)

ete constituee avec un capital-actions de
20,000 actions, sans valeur nominale ni valeur
au pair. Les personnes qui ont constitue cette
compagnie etaient les memes que pour la com-
pagnie mere, Chacune detenait une action du
capital-actions de la compagnie et elles en sont
devenues les administrateurs. Le meme jour, 98
actions du capital-actions de la compagnie ont
ete attribuees a la compagnie mere. Subsequem-
ment. les deux personnes ayant constitue la com-
pagnie ont fait des declarations de fiducie en
faveur de la compagnie mere pour les deux
actions qu 'eUes detenaient.

c) White Rock Investments Limited (((White
Rock-) a tte constitute Ie 13 septembre 1972
avec un capital-actions de 20 000 actions, sans
valeur nominale ni valeur au pair, par les deux
memes personnes. Ces personnes en sont deve-
nues les administrateurs. Chacune detenait une
action du capital-actions de la compagnie. Une
de ces actions a ete immediatement transferee
au dUunt, Roy A. Jodrey. L'autre action a fait
objet d'une declaration de fiducie en faveur du

dtfunt.

Le 22 septembre 1972, un accrd a ete concIu
entre Roy A. lodrey et White Rock, par lequeJ

celui-ci a vendu Ii White Rock 4,600 actions du
capital-actions de R,A. JOOrey Investments Limi-
ted pour une somme de $3 735,200 payable par un
bilet Ii demande de ce montant, sans interets, au
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amount, without interest, payable at the offce of
the company in Edmonton. R.A, Jodrey Invest-
ments Limited is a Nova Scotia corporation , with
head office at Hantsport, Nova Scotia. Its author-
ized capital is $50,000 divided into 5,000 shares
each with a par value of $10. Five thousand shares
had been issued , of which 4 600 shares were owned
by and registered in the name of Roy A. Jodrey
prior to the September 22, 1972 , agreement.

2. On October 5, 1972 , Mr. Jodrey executed a
codicil to his will whereby the provisions of the wil
respecting the division of the residue of the estate

among his grandchildren were revoked and
instead, it was directed that such residue, includ-
ing the note from White Rock, be given and
bequeathed tothe subsidiary company,

Mr. Jodrey s wife survived him and on Septem-
ber 18, 1973, gave a written direction to the
executors of the estate renouncing the income
given to her under the provisions of the wil.

The net result of these various incorporations
and transactions was that, at the time of Mr.
Jodrey's death, the 4 600 shares of R.A. Jodrey
Investments Limited, formerly owned by the
deceased, were the property of White Rock, all of
the shares of which were beneficially owned by the
deceased and would become a part of his estate.
The note given by White Rock on the acquisition
of the securities was bequeathed to the subsidiary
company, together with alt the residue of the
estate. All of the shares of the subsidiary compan)r
were beneficially owned by the parent company.
All of the shares of the parent company were
beneficially owned by Mr. Jodrey twelve
grandchildren.

Mr. Jodrey s wil and the codicil were duly
proved by his executors in Nova Scotia and pro-
bate was granted by the Probate Court, Windsor,
Nova Scotia, on September 28, 1973. The execu-
tors fied a succession duty return declaring the

total value of the estate under the Act to 
$162,009.50. By a notice of assessment dated
August 8, 1975, the total value of the estate was
increased by $3,784,273. By the notice, duty was
assessed against the twelve grandchildren on the
basis that they were successors to the rest and

siege de la compagnie a Edmonton. R.A. Jodrey
Investments Limited est une compagnie de la Nou-
velle-Ecosse, dont Ie siege social se trouve a Rants-
port (Nouvelle-Ecosse). Son capital autorise est de
$50 000 divise en 5,000 actions d'une valeur au
pair de $10 chacune. Cinq mile actions avaient ete
emises, dont 4 600 appartenaient a Roy A. Jodrey
et etaient enregistrees a son nom, avant la conclu-
sion de l'entente du 22septembre 1972.

2. Le 5 octobre 1972, par un codicile, M.
Jodrey arevoque les dispositions de son testament
concernant la repartition du residu de la succession
entre ses petits-enfants; it a ordonne que Ie residu
soit transmis et legue ala filiale.

Jodrey lui a survecu et Ie 18 septembre

1973 a avise par ecrit les executeurs de la succes-
sign elle renon ait au revenu qui lui etait
reserve par Ie testament.

Le resultat net de la creation de ces compagnies
et de ces operations est qu a la mort de M. Jodrey,
les 4 600 actions de R.A. Jodrey Investments Lim-
ited, anterieurement propriete du defunt, apparte-
naient a White Rock, dont Ie defunt detenait
toutes les actions en tant que proprietaire benefi-
ciaire; celles-ci faisaient done partie de sa succes-
sion. Le bilet souscrit par White Rock lors de
l'acquisition des titres a ete legue a la filiale, de
nlem e que tout Ie residu de la su:cession. La
compagnie mere etait proprietaire ooneficiaire de
toutes les actions de la filiale. s douze petits-
enfants de M. Jodrey etaient proprietaires benCfi-
ciaires de toutes les actions de la compagnie mere.

Les executeurs ont dfiment fait homologuer et
enregistrer Ie testament et le codicile de M.
Jodrey en Nouvelle-Ecosse et 1a Probate Court 

Windsor (Nouvelle-Ecosse) a delivre Ie certificat
enregistrement Ie .28 septembre 1973. Les execu-

teurs ont produit une declaration d' impot successo-
ral etablissant la valeur totale de la succession au
sens de la Loi a $162 009.50. Par un avis de
cotisation en date du 8 aout 1975, la valeur totale
de la succession a ete augmentee de $3,784,273.
L'avis assujettissait les douze petits-enfants a J'im-
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residue of the deceased' estate under subs.
2(5)(b) of the Act. The executors filed a notice of
objection to the assessment, based on two grounds
stated as foHows:

I. The twelve grandchildren of the deceased assessed by
the Notice of Assessment, are not successors within the
meaning of the Succession Duty Act and therefore are
not liable to pay any duty.

2. Section 2(5) of the Succession Duty Act is ultra vires

the powers of the Nova Scotia Legislature.

The Minister of Finance of Nova Scotia con-
firmed the assessment. His decision was appealed
by the appellants to the Supreme Court of Nova
Scotia. The appeal was based upon the two
grounds alleged in the notice of objection. The
Court decided both the issues raised in favour of
the respondent. The appellants' appeal from that
decision was dismissed by an unanimous judgment
of the Court of Appeal.

With leave, an appeal was then brought to this
Court.

There are two issues to be determined in this
appeal:

1. Does the application of subs. 2(5) of the Act
result in the grandchildren of the deceased being
deemed to be successors in respect of the residue
of his estate?
2. Is subs. 2(5) ultra vires of the Legislature of
the Province of Nova Scotia to enact?

First Issue:

The Courts below have held that subs. 2(5) of
the Act deems the grandchildren of the deceased
to be successors in respect of the residue of the

estate.

The contention of the appellants is that subs.
2(5) does not so operate because the corporation

not resident in the province under the terms of the
subsection was the subsidiary company to which
the deceased bequeathed the residue of the estate.
The grandchildren of the deceased were not share-
holders of that company and so the provisions of

pot a titre d'heritiers du residu de la succession du
defunt en vertu de I'al. 2(5)b) de la Lot Les
executeurs ont produit un avis de contestation de
la cotisation, fonde sur deux moyens, enonces
comme suit:

(TRADUCTION) 1. Les douze petits-enfants du defunt
vises par I'avis de cQtisation ne sont pas heritiers au sens
de la Succession Duty Act et par consequent ne sont

assujettis a aucun droit.

2. Le paragraphe 2(5) de la Succession Duty Act excede
la competence de la legislature de la Nouvelle- cosse.

Le ministre des Finances de la Nouvelle-Ecosse
a confirme la cotisation. Les appelants ont inter-
jete appel de sa decision Ii la Cour supreme de la
NouveI1e Ecosse. L'appel se fondait sur les deux
moycns souleves dans l'avis de contestation. La
Cour a tranche les deux questions en faveur de

intime. L'appel interjete de cette decision par les
appelants a 6te rejete par un arret unanime de la
Cour d'appel.

Avec autorisation , ce pourvoi a ete interjete.

II y a deux questions a trancher dans ce pourvoi:

1, Resulte-t-il de I'application du par. 2(5) de la
Loi que les petits enfants du defunt sont reputes

heritiers du residu de sa succession?

2. La legislature de la province de la Nouvel1e

Ecosse a t-elle excCe sa competence en promul
guant Ie par. 2(5)?

La premiere qu stion

Les cours d' instance inferieure ont declare qu
vertu du par. 2(5) de la Loi, les petits.enfants du
defunt sont reputes heritiers du residu de la
succession,

Les appelants soutiennent que Ie par. 2(5) n

pas cet effet parce que la compagnie, qui n a pas

son siege social dans la province au sens de la
disposition, est la filale a laquelle Ie defunt a legue
Ie residu de sa succssion. Les petits-enfants du
defunt n en sont pas actionnaires et l'al. b)
paragraphe n a pas pour effet de les reputer her 
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para. (b) of the subsection did not operate to deem
them to be successors in respect of the residue of
the estate.

The Courts below were of the opinion that the
parent company, which owned outright 98 of the
100 issued shares of the subsidiary company and
beneficially owned the remaining two shares, was a
non-resident corporation which became beneficial-
ly entitled to the residue of the estate of the
deceased within the meaning of the opening words
of the subsection and consequently para. (b) took
effect to deem the shareholders of the parent
company (i. the twelve grandchildren) to be

successors in respect of the residue of the estate.

The Courts below considered the meaning of the
words "beneficially entitled" as used in subs. 2(5).
The reasoning of Hart J. , in the Court of first
instance, adopted the reasons he had given. in a
case heard immediately prior to the present case
(the MacKeen case ), in which the same issues
arose. He said, in that case:

It seems to me that the plain ordinary meaning of the
expression " beneficial owner" is the real or true owner
of the property. The property may be registered in
another name or held in trust for the real owner, but the

beneficial owner" is the one who can ultimately exer-
cise the rights of ownership in the property.

I believe that the other expression "beneficially en-

titled to" has a slightly different meaning from that of
beneficial owner , The person beneficially, entitled to

property may be further removed from the' exercise of
ultimate ownership of the property than the "ben.eficial-
owner , but as long as that person has the right to
legally establish the exercise of the rights of ownership
over the property then it may be said that he is benefi-
cially entitled thereto. This distinction between the two
expressions is, in my opinion, clearly shown by the
judgments in the cases of Rodwell Securities ((1968) I
All E. R. 257) and Montreal Trust (Torrance Estatej
((1958) S. C.R. 146). In the Rodwell Securites case the
Court was dealing with the situation in which the appel-
lant was required tc! establish beneficial ownership of the
shares of two separate companies in one third company.
It was found that the true real ownership of the shares
was in Ii subsidiary company rather than its parent. In
the other case the Supreme Court of Canada was con-
sidering the meaning of the expression "beneficially
entitled " where the Court found that it was suffcient

2 (1977), 36 A. R. 572

tiers du residu de Ja succession.

Seton les cours d' instance inferieure, la compa-
gnie mere, qui detient 98 des 100 actions emises de
la fiiale et est proprietaire beneficiaire des deux
actions restant s, est une compagnie qui n a pas

son siege social dans la province et qui a acquis un
droit a titre beneficiaire sur Ie residu de Ia succes-

sion du defunt au sens des termes introductifs du
paragraphe; en consequence l'al. b) a pour effet de
reputer les actionnaires de la compagnie mere
(c. a.-d., les douze petits-enfants) heritiers du
residu de la succession. 

Les cours d'instance inferieure ont etudie Ie sens
de l'expression droit a titre beneEiciaire- employee
au par. 2(5). En premiere instance, Ie juge Hart a
repris les motifs qu il avait rendus dans une affaire
entendue immediatement avant celle-ci (l'affaire
MacKeen

), 

dans Jaquelle les memes questions se
posaient. Voici ce qu i) y a dit:

(TRADUCTION) 11 me semble que Ie sens courant de
expression .proprietaire beneficiaireJt est celui de veri-

table proprietaire ou proprietaire reel du bien. Le bien
peut etre enregistre a un autre nom ou detenu en fiducie
pour Ie veritable proprietaire, mais Ie ttproprietaire bene-
ficiaire. est celui qui , en dernier ressort, exerce Jes droits
de propriete sur Ie bien. 

Je crois que I'autre expression .droit a titre benefi-
ciaireB a une signification legerement differente de celie
de .proprietaire heneficiaire:o. La personne qui a un droit
a titre benHiciaire sur un bien peut etreplus loin 
exercice du droit de propriete en dernier ressort que Ie

((proprietaire heneficiaireJt, mais tant que cette personne
a Ie droit de faire valoir legalement les droits de pro
priete sur Ie bien , on peut dire qu elle a un droit a titre
benefjciaire sur celui-ci. Cette distinction entre les deux
expressions ressort a mon avis clairement des opinions
exprimees dans les arrets Rodwell Securities (( 1968) I
A 1 I E.R. 257) et Montreal Trust rIa succession Tor-
rancej ((1958) R. 146). Dans Rodwell Securities, la 
Cour se penchait sur un cas ou I'appelant devait etablir
qui etait proprit taire beneficia ire des actions detenues
par deux compagnies distinctes dans une troisieme. On a
decide que c etait la compagnie fiiale plutot que la
compagnie mere, qui etait la veritable proprietaire des
actions. Dans I'autre arret , la Cour supreme du Canada
a etudie Ie sens de I'expression ((droit a titre heneficiaireD
et a decide qu iJ suffsait que Ie bien en question puisse

2 (1977), 36 A.P. R. 572.
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if the property in question could be applied to one

benefit by resort to an effective cause of payment.

I n my opinion the Legislature of Nova Scotia in using
the expression "Where a corporation ... becomes

beneficially entitled to property of the deceased" it was
using it in the broad sense to cover the sit ation where
the corporation is put in a poition to ultimately exercise
the rights of ownership over property of the decased. 
would be unnecessary to use additional words such as
directly or indirectly" or " is controlled by" to effect its

purpose. "Becomes beneficially entitled to is broad

enough to cover situations in which the property is
registered in another name or held in trust or placed in
the form in which the corporation can legally recover
the property for its own benefit.

The judgment of Hart J. was sustained on
appeal. Chief Justice MacKeagan, who delivered
the judgment of the Court of Appeal in the Mac-
Keen (supra) case and in the present case, said in
his reasons in the former case:

I agree that being "entitled" to property means being
able to "legally recover it, that is, in the present

context, to have the right and power, by lawful means,
to fully elJjoy the property. The adverb "beneficially
indicates that the person entitled to enjoyment of the
property may not have full legal title.

In the modern sense of the phrase, a person is "benefi
dally entitled" to property if he is the real or beneficial
owner of it, even though it is in someone else s name as
nominal owner. The nominal owner of the property,
whether real property, choses in action or other personal
property, has legal title to it. The real owner, the person
beneficially entitled" to it, can require the nominal

owner to let him use or have possession of the property,
or to givc' him the income from it, or otherwise to let
him have the benefit and enjoyment of it. He usuaJ1y
can require the nominal owner to convert the property
into another form or to transfer the legal title to some
other nominal owner. Above all, he is able. unless
restricted by the terms of a specific trust, to call on the
nominal owner to convey the property to him and 
transfcr its legal title to him, the real owner. If he does
so, he wil then fully acquire the proptrty by achieving
full ownership and wil cease to be merely benefically
entitled to it.

The contention of the appellants is that the
meaning to be attributed to the words "beneficial
Iy entitled" should be that which has been given by

etre utilise au profi d' une personne par Ie recours Ii un
moyen effcace de paiement. 

mon 'avis, quand la legislature de la Nouvelle-
Ecosse emploie I'expression o:Lorsqu une compagnie. . .
acquiert un droit a titre beneficia ire sur un bien , cIte

emploie dans son sens large afin de viser Ie cas ou la
compagnie se trouve dans une position qui lui permet

exercer en dernier ressort les droits de propriete sur un
bien du defunt. II sera it superflu d' employer a cette fin
des termes additionnels com me ddirectement ou indirec-
temenb ou /Lest control6 par. . L'cxpression uacquiert un
droit a titre bCneficiaireJt est suffisamment large pour
viser les situations ou Ie bien est enregistre a un autre
nom ou est detenu en fiducie ou place de fa9Qo a ce que
la compagnie puisse legalement recouvrer Ie bien a son
profit. 

Le jugement du juge Hart a ete confirme en

appel. Le juge en chef MacKeagan, qui a rendu
l'arret de la COUr d' appel dans I'affaire MacKeen
(precitee) et en I'espece, a dit dans scs motifs dans
ce premier arret:

(TRADUCTION) Je conviens que uavoirdroif) a un bien

signifie ctre en mesure de Ie crecouvrer legalcmenb
est dire, dans Ie contexte, d'avoir Ie droit et Ie pou-

voir, par des moyens legaux, de jouir pleinement du
bien. Le terme .benHiciaire)) indique que la personne
ayant droit ala jouissance du bien peut ne pas y avoir

droit en pleine propriete.

Au sens moderne de l'expression, une personne a
/Ldroit a titre bCneficiaire a un bien si elle en est Ie
proprietaire reel ou benMiciaire, meme si une autre
personne en est Ie proprietaire nominaL Le proprietaire
nominal du bien, qu i! s agisse de biens immeubles, de
droits incorporels ou d'autres biens meubles, en detient
Ie titre legal. Le propri6taire reel, la persanne ayant un
((droit a titre beneficiairel), peut exiger du proprietaire
nominal qu i! Ie laisse utilser Ie bien, lui en remette la
possesion ou Ie revenu, ou Ie laisse en profiter et en
jouir de quelque autre fa9Qn. II peut habituellement
exiger du proprietaire nominal qu i! convertisse Ie bien
en un autre ou en transfere Ie titre a un autre proprie-
taire nominal. II peut surtout, a moins que les termes

une fiducie particuliere ne l'en empechent, demander
au proprietaire nominal de lui transferer Ie bien et son
titre juridique, en tant que proprietaire reel. S' ille fait
H acquiert Ie bien en pleine propricte et cesse de n avoir
seulement qu un droit a titre beneficia ire.

Les appelants pretendent qu it faut donner a
expression ((droit a titre beneficia ire. Ie sens que

lui ont donne les cours equity, savoir, que Ie
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courts of equity, that the word "entitled" requires
the existence of a right enforceable by a court of
law or equity and "beneficially" is used to distin-
guish an equitable right or interest from a legal
right r interest. It is said that the parent company
had no legal or equitable right to the residue of the
estate enforceable against the executors of the

estate and that the Court is not entitled to ignore
the separate corporate existence of the subsidiary
company.

The appellants rely upon the judgment of
Wynn-Parry 1. in Tn re Miller s Agreement;
Uniacke v. Attorney-General The question in
that case was as to the liabilty of three daughters
of the deceased, Thomas Willam Noad, for pay-
ment of succesion duties. The deceased had been
in partnership with two other partners. On his
retirement from the partnership and its dissolu-
tion, it was agreed that the other two partners,
after Noad's death, would pay to his three daugh-
ters lifetime annuities. No trust in favour of the
daughters was created.

It was held that the daughters were not liable to
pay succession duties. They were not parties to the
agreement made by Noad with his partners and
the agreement did not confer any rights upon them
enforceable at law or in equity. They were not, by.
virtue of the agreement

, "

beneficially entitled" to

any property within the meaning of s. 2 of- the
Succession Duty Act 1853. 

Wynn-Parry J,; at pp. 624-25, said:

It is clear that the annuities are property under s. 2,
since they represent money payable under the engage-
ment, namely, the deed. The material question, as it
seems to me, is whether the plaintiffs became "benefi-
cially entitled" to such property on the death of Mr.
Noad. Nothing turns, to my mind , on the word "benefi-
cially." If they became "entitled" to the annuities, they
became entitled to them beneficially. The crucial ques-
tion, therefore, is, did they become "entitled" to the
annuities on Mr. Noad's death? The word "entitled " as.

used in this section , appears to me necessarily to. carry
the implication that for a person to be entitled to
property under this section it must be capable of being

J fl947J 1 Ch. 615,

terme udroib exige qu i! existe un droit qui puisse
etre sanctionne par un tribunal de common law 

equity, et que I'expression .titre beneficia ire. est
employee pour distingucr un droit ou un interet en
equity un droit ou un interet en droit. La compa-
gnie mere dit-on , n avait aucun droit au residu de
la succession, en equity ou en droit, qu elle pour-
rait faire sanctionner contre les executcurs de la
succession et la Cour n a pas Ie droit de meconnai-
tre Ie fait que la filiale constitue une compagnie
distincte,

Les appelants se fondent sur l'opinion du juge
Wynn-Parry dans In re Miller Agreement;
Uniacke v. Attorney- GenerafJ. Dans cette affaire,
il s agissait de savoir si les trois filles du defunt,
Thomas Wiliam Noad, etaient assujettiesau paie-
ment de droits successoraux. Le dCfunt avait deux
associes. Lorsqu il s est retire de la societe et que
celle-ci a ete dissoute, it a ete convenu que les deux
autres assodes, apres Ie deces de Noad, vcrseraient
a ses trois filles des rentes viageres. On n a pas

ctabli de fidude au profit des filles.

On a decide que les fines n etaient pas assujet-

ties au paiement de droits successoraux. EIIes
etaient pas parties a I'entente conclue entre

Noad et ses associes et celle-d ne leur conferait
aucun droit executoire en common law ou en
equity. entente ne leur donnait aucun droit .1\
titre beneficia ire. au sens de l'art. 2 de la Succes-
sion Duty Act. 1853.

Void ce que dit Ie juge Wynn:-Pairy aux pp. 624et 625: 
(TRADUCTIONl II est clair que les rentes sont des

biens au sens de rart. 2, vu qu elles constituent de
I'argent payable aux termes de I' entente, savoir , Ie con-
trat. La question pertinente, a mon sens, est celIe de
savoir si les demanderesses ont acquis un .droita titre
beneficiaire. sur ce biens au deces de M. Noad. Le
terme IIbencficiaire)) n a pas, selon moi, d'incidence. Si
elles 0(11 acquis un .droib aux rentes, eUes ont acquis Ie
droit 11 titre beneficiaire. La question cruciale, par con-
sequent, est celie de savoir si elles ont acquis un .droit.
aux rentes au deces de M. Noad. A mon avis, I'emploi
du terme .droit: dans cet article emporte necessairement
que, pour qu 'une personne ait droit a un bien en vertu de

3 (I947J I Ch. 615.
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postulated of him that he has a right to sue for and

recover such property.

This statement was relied upon by the taxpayers
in this Court in Montreal Trust Company and
Others v. Minister of National Revenue Succes-
sion duties were claimed in the following circum-
stances. A testator set up, out of the residue of his
estate, a "Charities Fund" to be divided equally
between two charitable institlltions. This gift was
exempt from succession duties. There were duti-
able gifts to other beneficiaries. The gifts to the
two institutions were made "absolutely condition-
al" upon payment by them, equally, of all duties

payable on the estate. If they failed to pay such
duties, the gifts to them were to lapse and the
Charities Fund would be used by the trustees to
pay the duties.

The question in issue was as to whether the
beneficiaries whose succession duties were directed
to be paid by the two institutions were subject to
succession duties in respect of the amount of the
duties to be paid on their behalf whether the
benefit to the legatees of the tax exoneration was
itself a succession, 

Section 2(m) of the Dominion Succession Duty
Act defined "succession" in the following manner:

2(m) . . . every past or future disposition of property,
by reason whereof any person has or shall become
beneficially entitled to any property. , . upon the death
of any deceased person, . ., either certainly or contin-
gently, . . .

. Rand J., with reference. to the statement of
Wynn-Parry J. , said at p. 149:

Mr. Marler for the appellants urged as the test to
detcrmine whether a successor had become "beneficially
entitled to any property " that formulated by Wynn-Par-
ry J. in In Re Miler's Agreement; Uniacke v. Attorney-
General. The test was, that it must be "postulated of
him (the successor) that he has a right to sue for and
recover such property . If the word " recover" extends to
the application of money to one s benefit, and "sue for
to an ultimate and alternative resort as the effective
cause of payment, 1 am disposed to accept it.

-..

4 (1958) S.C.R, 146.

eet article, il faut qu elle ait Ie droit de poursuivre en
justice Ie recouvrement de ce bien.

Dans l'affaire Montreal Trust Company 
autres c. Le ministre du Revenu national4, les
contribuables devant eette Cour se sont fondes sur
eet enonce. Des droits successoraux ctaient recla-
mes dans les circonstances suivantes. Un testateur
a etabti, a meme Ie residu de sa succession, un
((Fonds de charite. a partager egalement entre
deux institutions de charite. Ce legs ctait exempt
de droits successoraux. 11 y avait des legs imposa-
bles a d'autres beneficia ires. Les legs aux deux
institutions etaient ((absolument conditionnels. au
paiement, par eelles- , en parts egales, de tous les
droits payables sur la succession. A defaut de 
fa ire. les legs qui leur etaicnt faits etaient rcvoques
et les executeurs devaicnt utilser Ie Fonds 

charitc pour acquitter les droits.

La question en liige etait celIe de savoir si les
benMiciaires au profit desquels les deux institu-
tions charitables devaient acquitter Ies droits sue-
cessoraux etaient assujettis au paiement de droits
sur Ie montant des droits acquittes a leur profit

est- dire, si I'exemption de droits profitant aux
legataires constituait elle-meme une succession.

L'alinea 2m) de la Lo; federale sur les droits
successoraux dHinissait ttsueeession. en ces
termes:

2m) . . . toute dispac;ition de biens passee ou future, en
raison de Jaquelle une personne a OU aura droit a la
jouissance beneficia ire de quelques biens. . . a l'occasion
du deces d' un de cujus . . . d'une maniere certaine ou
eventuelle, . . .

A propos de I'enonce du juge Wynn-Parry, Ie
juge Rand a dit a.lap. 149:

(TRADUCTION) Au nom des appelants , M" Marler a
soutenu que Ie critere devant determiner si un herjtier a
acquis Ie -droit a titre benCCiciaire d' un bien.. est celui

. formule par Ie juge Wynn- Parry dans In Re Miler
Agteemeni,' Uniacke v. Attorney-General. Le critere
etait Ie suivant: on devait cetablir qu il (l'heritier) a Ie

droit de poursuivre en justice Ie recouvrement de ce

bien.. Si Ie terme ((recouvremenb s etend a l'utiJisation
argent au profit de quelqu un, et cpoursuivre en jus-

tice-a un recours subsidiaire en dernier ressort comme
moyen effcace de paiement, je suis dispose a accepter ce
crilere.

4 (1958) R.C.S. 146.
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Locke J. said , at p. 147:

I n my opinion , the legacies in questjon each included
the amou.nts designed and , in addition, the right to have
either the corpus of the Charities Fund or the moneys
paid by the charities, pursuant to their respective agree-
ments, if they elected to accept the legacy to them upon
the terms of the will , applied in payment of the duties.
As matters stand , the covenants of the charities to pay
the duties are enforceable against them by the trustees.
It is true that the legatees have no remedy djrectly
against the charities, but they may each require: the
trustees under the wil to enforce compliance with these
covenants and , failing such compliance, to pay the
succession and other duties out of the corpus of the

Charities Fund, as directed by the wil.

In the result, it was held that the duties were
payable. The feature of this case which is relevant
to the present appeal is that the beneficiaries had
no enforceable rights as against the charitable
institutions but they had an effective means to
compel paymcnt by seeking the intervention, on
their behalf, of the trustee.

Another case cited by the appellants in support
of their position is Re ChodikoffS. This case dealt
with the application of the Ontario Succes.fJion
Duty Act R's, O. 1960, c. 386. The question in
issue was as to the proper rate of tax to be applied

in respect of dispositions made. by the dec ased
during his lifetime. The Minister contended that
the dispositions were made to a "stranger . The
executors of the estate contended that the disp
tions were for thc benefit of the wife and children
of the deceased and , accordingly, were taxable at a
lower rate.

The deceased controlled two companies, one a
realty company, the other, Bcmar Investments
Limited, at no time actively engaged in any. busi-
ness. Bemar had two classes of shares, Class A
owned by trustees for the benefit of the wife and
children of the deceased , and Class B owned '
the deceased. The deceased transferred shares
owned by him in the realty company to Bemar. He
also caused Bemar to subscribe for shares in the

5 (1971) I O. R. 321.

Le juge Locke a dit, a la p. 147:

(TRADUCTIONJ A mon avis les legs en cause

incluaient chacun les montants specifies et, de plus, Ie
droit d'obtenir que les droits soient acquittes ameme Ie
capital du Fonds de charite ou les sommes versees aux
institutions de charite au titre de leurs ententes respecti-

ves, si elJes decidaient d' accepter les legs qui leur etaient
faits aux conditions du testament. Dans les faits, les
fiduciaires peuvent obtenir I'execution des engagements
des institutions de charite d'acquitter les droits. II est
exact que les legataires n ont pas de recours direct
contre les institutions de charite, mais chacun d'eux peut
exiger des fiduciaires designes par Ie testament qu ils
obtiennent I'execution de ces engagements, et a dCfaut,

ils acquittent les droits successoraux et autres a

meme Ie capital du Fonds de charite conformement au
testament.

On a conclu que les droits devaient etre acquit-
tes, L'clcment de cette affaire pertinent a ce pour-
voi est que sans avoir de droits dont ils pouvaient
obtenir la sanction contre les institutions de cha-
rite, leshcnCiiciaires avaient un moyen effcace

exiger Ie paiement en rcclamant l'intervention
des fiduciaires en leur nom.

Les appelants ont egalement cite I'arret Re 
ChodikofP a l'appui de leur position. Cette affaire
porte sur I'application de la Succession Duty Act
de 1'0ntario, R.S,O. 1960, chap. 386. La question
en litige etait celIe de savoir quel etait Ie taux

imposition applicable a regard des dispositions
faites.par Ie dCfunt de son vivant. Le Ministre
pretendait que les dispositions avaient ete faites a
un e:etranger., Les executeurs de la succession
pretendaient que les dispositions avaient ete faites
au profit de I'cpouse et des enfants du defunt et,
par . Consequent, etaient imposables a un taux
moins eleve.

Le dUunt controlait deux compagnies, rune une
societe immobilere, I'autre, Bemar Investments
Limited, qui n avaient jamais fait affaire active-
ment. Bemar avait deux categories d'actions, celles
decategorie A detenues en fiducie au profi 
l'epouse et des enfants du dcfunt, et celles de
categorieB propriete du defunt. Le d€:funt a trans-
fere a Bemar les actions dont il etait proprietaire
dans la societe immobilere. II a egalement fait

s (1971) I O.R 321.
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realty company, and the realty company to issue
them to Bernar. In each case the price was less
than the real value. It was conceded that both
transactions constituted "dispositions" under the
Act.

Arnup J.A., delivering the judgment of the
Court of Appeal, dealt with the contention of the
executors as follows, at pp. 329-30:

CO.unsel for the respondent, on the other hand, again
relies on the definition of s. (f(ii):

(ij) any means whereby any person is benefited, directly
or indirectly, by any act of the deceased.. .

He says that the only persons who benefited by the
transaction were the wife and children of the deceased
as the beneficiaries of the Marvin Chodikoff Number
One Trust, that the "corporate veil" should be cut
through or lifted by the Court. and the transaction
should be regarded as in substance and in reality one by
which the deceased benefited his wife and children. This
submission makes it necessary to examine exactly what
the legal position of those "beneficiaries" was at the
time of the transaction. The trustees then held all of the
issued Class A shares of Bemar; as previously pointed
out, Class A shareholders were entitled ratably to the
property of Bemar on its winding up, subject to prior
payment of the principal and interest owing to Class B
shareholders. Undoubtedly, the effect of the transaction
was to increase the assets of Bemar, but the making of
the dispoition did not in itself, it seems to me, "benefit
the beneficiaries under the trust. Whether in the long
run they would be better off by reason of the dispoition
depended on a number of factors which might occur in
the future, including the winding up of Bemar, and the
ownership by Bemar at that time of suffcient assets to
payoff the Class B shareholders and have a surplus
distributable to Class A shareholders.

Putting it in another way, on the date of the disposi-
tion the wife and children of the deceased were the
ce.ftuis que trustent of a trust, which owned some of the
shares in Bemar. No property interest accrued to the
trust, either at law or in equity; by reason of the
dispoition. The only effect was that in certain events an
asset which it already held might become more valuable.

It is unnecessary to consider if this judgment is
well founded. The facts in the present case are

souscrire a Bernar des actions de la societe immo-
bilere qui les a ernises a Bernar. Dans chaque cas
Ie prix etait inferieur a la valeur veritable. On a
reconnu que les. deux operations constituaient des
-dispositions)) au sens de la Loi.

Le juge Arnup. qui a rendu I'arret de la Cour
appel, a dispose de la pretention des executeurs

en ces termes, aux pp. 329 et 330:

(TRADUCTION) L' avocat de l' intime, d'autre part , se
fonde de nouveau sur la definition que 1'00 trouve a ral.
Ij)(ii):

(ii) toutes les fa ons dont une personne tire un avan-
tage, directement au indirectement, d'un acte du
defunt . . .

II dit que les seules personnes qui ont tire un avantage
de cette operation etaient J'epouse et les enfants du
defunt, a titre de beneficiaires de la Fiducie Marvin
Chodikoff Numero Un, que la Cour devrait ecarterou
soulever Ie .voile de la compagnie. et qu it faut conside-
rer I'operation au fond et dans les faits comme une
operation par laquelle Ie defunt a avantage son epouse et
ses enfants. Cette pretention rend necessaire I'examen de
la situation juridique precise de ces .beneficiaires. it
l'epOue de l'operation. A ce moment, les fiduciaires
detenaient toutes les actions emises de categoric A de
Bemar; comrne on I'a deja souligne, les actionnaires de
categoric A avaient un droit proportionnel aux biens de

Bemar a sa liquidation , sous reserve du paiement en
priorite du capital et des intenSts dus aux actionnaires de
catc gorie B. II ne fait aucun doute que J'operation a eu
pour effet d'augmenter l'actif de Bernar mais, a mon
avis, la disposition en soi n a pas confCre un aavantage))

aux beneficia ires de la fiducie. La question de savoir si,
a long terme, ils tireront un avantage de cette disposition

nd de plusieurs facteurs pouvant survenir dans Ie
futur, y compris la liquidation de Bemar ct la possession
par Bemar a ce moment-I:l d'un actif suffsant pour

reglcr les creances des actionnaires de categoric B et
avoir un surplus a distribuer aux actionnaires de catego-
rie A.

En d'autres termes, a la date de la disposition
l'epouse et les enfants du defunt etaient les cestuis que
trustent une fiducie qui detenait des actions de Bemar.
La fiducie n a acquis aucun droit de propriete, ni en
droit ni en equity, du fait de la disposition. Ceci a cu

pour seul effet que, dans des circonstances donnees, la

valeur d'un bien qu eUe detenait deja pouvait augmcn-
ter.

II n est pas neccssaire d'examiner Ie bien-fonde
de cette decision. Les faits de ce pourvoi soot
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substantially different from those in Chodikoff
The subsidiary company to which the residue of
the estate was bequeathed was wholly owned and
controlled by the parent company. There were no
other shareholders. The statutory provisions under
consideration in Chodlkoff were entirely different
from those now under consideration.

The appellants also rely upon Rodwell Securi-
ties Ltd. v. In/and Revenue Commissioners This
case involved a claim for exemption from payment
of stamp duty in respect of a conveyance of land.
The wholly-owned subsidiary of a parent company
conveyed land to a company which was a wholly-
owned subsidiary of another wholly-owned subsidi-
ary of the parent company. An exemption from
payment of stamp duty was permitted under subs.
42(2) of the Finance Act, 1930, which provided:

42(2) This secion applies to any instrument as
reSpects which it is shown to the satisfaction of the
Commissioner of Inland Revenue (a) that the effect
thereof is to conveyor transfer a beneficial interest in
property from one company with limited liability to
another such company; and (b) that either-(i) one of
the companies is beneficial owner of not less than ninety
per cent of the issued share capital of the other com-
pany; or (ii) not Jess than ninety per cent of the issued
share capital of each of the companies is in the benefi-
cial ownership of a third company with limited liabilty.

Neither the transferor nor the transferee com-
pany had beneficial ownership of shares of the
other company. The parent company wholly owned
the transferor company, but the transferee com-
pany was not wholly owned by the parent com-
pany, but by a subsidiary of the parent company.

Pennycuick J. held that the exempting provision
did not apply. He. said , at p, 259:

In order to escape from that position, counsel for the
Securities company has to get through the company
structure and establish that the exempting provision
covers the position where one company has the entire
interest, to use a neutral term, in another company,

(1968) 1 All E. R. 257.

considerablement differents de ceux qui existaient
dans I' affaire Chodikoff La compagnie a laquelle
Ie residu de la succession est legue, est la filale a
part entiere de la compagnie mere qui la controle
totalement. II n y avait pas d'autres actionnaires.
Les dispositions de la Loi a I'etude dans Chodikoff
chaient nettement differentes de celles a I'etude en
I' es pece.

Les appellants se fondent egalement sur l'arret
Rodwell Securites Ltd. v. Inland Revenue Com-
missioners . Cette affaire concerne une demande

exemption du paiement d'undroit de timbre a
egard du transfert d'un bien-fonds, La fiiale 

part entiere d'une compagnie mere avait transfere
un bien.fonds a une compagnie qui etait la fiiale a
part entiere d'une autre fiiale a part entiere de la
compagnie mere. On a autorise une exemption du
paiement du droit de timbre en vertu du par. 42(2)
de Ia Finance Act, 1930 qui disposait:

(TRADUCTION) 42(2) Le present paragraphe s appli.
que a toute operation Ii I'egard de laquelle iJ est etabli a
la satisfaction du ministre du Revenu a) qu elle a pour
effet de transferer un interet a titre beneficiaire dans un
bien d'une compagnie Ii responsabilite limitee a une
autre compagnie de meme nature; et b) que soit-(i)
I'une descompagnies est proprietaire beneficiaire d'
moins quatre-vingt-dix pour cent desactionsdu capital-
actions emis de l'autre compagnie; ou (ii) qu une troi-
sicme compagnie a responsabiltc limitee est proprietaire
beneficiaire d'au moins quatre-vingt-dix pour cent des
actions du capital-actions emis de chacune des
compagnies.

Ni la compagniecedante ni la compagnie ces-
sionnaire n etait proprietaire benefiCiaire des
actions de )'autre compagnie. La compagnie mere
detenait la propriete a part entiere de la compa-
gnie cedante, mais pas celIe de la compagnie ces-
sionnaire qui appartenait a une fiiale de la compa-
gnie mere.

Le juge Pennycuick a deCide que l'exemption ne
appliquait pas. Ila dit ala p, 259:

(TRADUCTION) Pour sortir decette situation , I'avocat
de Securities doit al1er au-deIa de la structure de la
compagnie et etablir que la disposition d'exemption vise
Ie cas ou une compagnie detient l'entier controle, pour
utiHser un terme neutre, d'une autre compagnie, par Ie

6 (1968) I All E. R. 257.
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through the medium of a subsidiary of the first company
of which the second company is in itself in turn a
subsidiary. That is a position which it seems to me is not
covered by the wording of s. 42.

At p. 260, he said:

, .. 

According to the legal meaning of the words, a

company is not the beneficial owner of the assets of its
own subsidiary. The legal meaning ' of the words takes
account of the company structure and the fact that each
company is a separate legal person.

It should be noted that that case was concerned
with the meaning of the words "beneficial owner
and not with the words "beneficially entitled" and
I agree ' with Hart J, that there is a distinction.
Further, Pennycuick J. was careful to distinguish
the ownership of the shares as contrasted with a
controllng interest in the company,

The judgment of the Court of Appeal in Little-
woods Mail Order Stores, Ltd. v. McGregor
in my opinion, much more relevant to the circum-
stances of this appeal. It dealt with a deduction
claimed in computing income for income tax pur-
poses. The taxpayer, which carried on business in
London, leased its business premises under 
99-year lease, 'of which 88 years were unexpired.
The annual rent was f23,444. Under an arrange-
ment made with the freehold owner, the freehold
title to the land was acquired by a wholly-owned
subsidiary of the taxpayer, Fork Manufacturing
Co., Ltd. Fork leased the premises to the former
owner for 22 years and 10 days at a rent of !6 per
year. The former owner then subleased the prem-
ises to the taxpayer for 22 years at an annual rent
of !42,450. The taxpayer claimed that amount as
a deduction for income tax purposes. The Inland
Revenue Commissioners disallowed the difference
between !42,450 and the rent of !23,444 previous-
ly being paid. 

The claim of the taxpayer was that Fork was a
separate and independent entity and must be treat-
ed in the same way as if its shares were held by
someone other than the taxpayer . The freehold
title would be acquired by Fork and the taxpayer,
as a result of the transaction, would acquire no
capital asset at all.

7 (J 969) 3 All E. R. 855.

biais d'une fiiale de la premiere compagnie dont la
seconde compagnie est elle-meme une filiale. C' est 1& un
cas qu a mon avis, les termes de rart. 42 ne visent pas.

A la p. 260, it a dit:
(TRADUCTION) . . . Selon Ie sens juridique des mots, une
compagnie n est pas proprietaire beneficiaire de l'actif
de sa pro pre fiiale. Le sens juridique des mots tient
compte de la structure de la compagnie et du fait que
chaque compagnie est une personne distincte en droit.

II faut noter que cette affaire concernait Ie sens
de l'expression ttproprietaire bCneficiaire)) et non de

expression ((droit a titre benCficiaire)) et, comme Ie
juge Hart, j'estime qu i! y a une distinction. De
plus, Ie juge Pennycuick a pris soin de distinguer Ia
propriete des actions d'un droit de contra Ie de fa
compagnie.

L'arret de la Cour d' appel dans l'affaire Little-
woods Mail Order Stores, Ltd. v. McGregor est,
a mon avis, beaucoup plus pertinent aux circons-
tances de ce pourvoi. 11 porte sur une deduction
reclamee dans Ie calcul du revenu aux fins de
impot sur Ie revenu, Le contribuable, qui faisait

affaire a Londres, etait locataire de ses locaux en
vertu d'un bail de 99 ans , dont 88 etaient ecouies.
Le loyer annuel etait de !:23,444. Par entente avec
Ie proprietaire, Ie titre de propriete du terrain a ete
acquis par une fiiale a part entiere du contribua-
ble, Fork Manufacturing Co. , Ltd. Fork a loue les
locaux a l'ancien proprietaire pour 22 ans et 
jours a un loyer de!6 par annee. L'ancien proprie.
taire a alors sous- loue les lieu x au contribuable
pour 22 ans a un loyer annuel de !42,450. Le
contribuable reclame ce montant a titre de deduc-
tion aux fins de l:impot sur Ie revenu, Le ministre
du Revenu n a pas autorise la deduction de la
difference entre les !42,450 et Ie loyer de !23,444
verse auparavant.

Le contribuable pretend que Fork constituait
une entite distincte et independante qui devait etre
traitee de la meme fa on que si quelqu un d'autre
que Ie contribuable avait detenu ses actions, Fork
aurah acquis la propriete et Ie contribuable, a la
suite de l'operation , n aurait acquis aucun bien en
immobilsation.

7 (J 9691 3 All E. R. 855.
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This submission was dealt with by Lord Den-
ning M. , at p. 860 , as follows:

I cannot accept this argument. I decline to treat the
Fork company as a separate and independent entity. The
doctrine laid down in Salomon v. Salomon Co.. Ltd.

((1897) A.C. 22; (1895-99) All E.R. Rep. 33) has to be
watched very carefully. It has often been supposed to
cast a veil over the personality of a limited company
through which the courts cannot see. But that is not
true. The courts can and often do draw aside the veil.
They can , and often do , pull off the mask. They look to
see what really lies behind. The legislature has shown
the way with group accounts and the re. t. And the
courts should follow suit. I think that we should look at
the Fork company and see it as it realty is-the wholly-
owned subsidiary of the taxpayers. It is the creature, the
puppet, of the taxpayers in point of 

fact; and it should
be so regarded in point of law. The basic fact here is
that the taxpayers, through their wholly-owned subsidi-
ary, have acquired a capital asset-the freehold of
Jubilee House; and they have acquired it by paying an
extra .f19 006 a year. So regarded, the case is indistin-
guishable from the Land Securities case ((1969) 2 All

R. 430; (1969) IW. L.R. 604). The taxpayers are not
entitled to deduct this extra !19,006 in computing their
profits.

Karminski L.J" after referring to the submission
of counsel for the taxpayer that the taxpayer and
Fork were two separate entities in law , went on to
say, at p. 862:

. .. 

Therc is no doubt as to the correctness of that
submission , based as it is on the rule in Salomon 

Salomon 

&: 

Co., Ltd. (( 1897) A.c. 22; (1895-99) All
R. Rep. 33) of many years standing. But it is neces-

sary here, as I think, to look at what I believe to be the
realities of this situation. The taxpayers are, as we have
heard, a large and important trading company. The
Fork company is shown by its balance sheet, which we
have seen, to be not only a separate entity, but one
which is a creation of, or at any rate, completely
dependent on the taxpayers. I say that for this reason:
we have thc balancc sheets for a number of years
beginning with the year ending December J 959, and
finishing with the balance sheet for the year ending
December 1962. The authorised capital of the Fork
company was 20,000 shares of!l each. The' issued
capital was more modest , being two shares of II each
fully paid. Otherwise the only assets, apart from that
modest paid-up capilal , was freehold land and buildings

Le maitre des roles , lord Denning, a dispose de
cet argument en ces termes , a la p. 860:

(TRADUCTION) Je ne peux accepter cet argument. Je
refuse de considerer ' Ia compagnie Fork com me une
entite distincte ct independante. n faut prendre garde au
principe formu.le dans I' arret Salomon v. Salomon 

Co., Ltd. (( J 897) A.C. 22; (1895-99) All E.R. Rep. 33).
On a souvent cru qu il avait pour effet d'entourer une
compagnie a responsabilite limitee d'un voile impenetra-
ble par les tribunaux. Ce n est pas Ie cas. Les tribunaux
peuvent soulever Ie voile et Ie font souvent. Its peuvent
retireI' Ie masque et Ie font souvcnt. lis cherchent ce qui
se trouve en realite dessous. Le legislateur a donne
l'exemple avec la comptabilte de groupe et Ie reste. Les
tribunaux devraient faire de meme. Je suis d'avis que
nous devons regardcr la compagnie Fork et voir ce

elle est en realite-Ia fiiale a part entiere du contri-
buable. Elle est la creation, la rnarionnette, du contri-

buable dans les faits et devrait etrc consideree commc
tdle en droit. Fondamentalement, Ie contribuable, . par
intermediaire de sa filiale a part entiere, a acquis un

bien en immobilisation-Ia propriete de Jubilee House;
et iJ I'a acquise en payant !19,006 de plus par annee. Vu
sous eet angle, on ne peut etablir de distinction entre
cette affaire et I'arret Land Securities (( 1969) 2 All
R. 430, (1969) 1 W.L.R. 604). Les contribuables
ont pas Ie droit de deduire ces II 9 006 additionnelles

dans Ie calcul de leurs profits.

Apres s etre reporte a l'argument de I'avocat du
contribuable voulant que celui-ci et Fork consti-
tuent deux entites distinctes en droit; Ie lord juge
Karminski a poursuivi en ces termes a la p. 862:

f'rRADUCTION) ... L'exactitude de cette pretention est
indubitable compte tenu de la gle . formulee iI y 
longtemps dans I' arret Salomon v. Salomon 

&: 

Ca., Ltd.

((1897) A.C. 22; (1895-99) AIJE. R. Rep. 33). Mais 
faut examiner en I'espece ce que jc crois etre la veritable
situation. Le contribuable est, nous a-ton dit, une
importante compagnie commerciale. La compagnie
Fork, comme I'indique lebilan qu on nous a soumis, est
non seulement une entite distincte, mais aussi la creation
du contribuable ou du moins depend completement de
celui-ci. Voici a mon avis pourquoi: on nous a soumis les
bilans de plusieurs annees, a partir de I' annee se term i-
nant en dccembre J959jusqu a celie se terminant en

decembre 1962. Le capital autorise de la compagnie
Fork etait de 20,000 actions de .ft chacune. Le capital
emis etait plus modeste, savoir, deux actions entierement
acquittees de II ehacune. Lesseuls autres biens, a part
de ce modeste capital acquitte, etait un terrain et des
batiments evalues par les administrateurs a no,OOO en
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valued by the directors in 1959 at E20,OOO. By the time

of the December 1962 balance sheet that valuation had
gone up, no doubt perfectly rightly, to E86, 202; but the

rest of the balance sheet remained remarkably
unchanged. It is true that the cash in hand in J 958 was
f2; but so it was in 1962. But mcanwhile the cash at the
bank had increased from nothing to EI3 7s. Those
figures, not perhaps very i1uminating in themselves,
have at any rate convinced me that the only object of the
Fork company in 1958 was to hold this very valuable
property, which Lord Denning, M.R., has described in
detail , for the taxpayers. It is necessary I think to ask
myself, after that examination of the details, who really
benefited from getting hold of the freehold. To that in
my view there can be only one answer, i.e., the taxpay-
ers, and not the Fork company.

Another instance of the so-called lifting of the
corporate veil is to be found in another judgment
of the Court of Appeal in N. Food Distribu-
tors Ltd. v. Tower Hamlets London Borough
Council in which Lord Denning, at p. 860, speak-
ing of the wholly-owned subsidiaries in that case
and of the parent company said: "These subsidiar-
ies are bound hand and foot to the parent company
and must do just what the parent compariy says
Goff LJ., at p. 861, referred to the fact that, in
that case, " the two subsidiaries were both wholly
owned , further they had no separate business oper-
ations whatsoever

I do not think that in order to support the

judgments below it is really necessary to " lift the
corporate veil" . Subsection 2(5) comes into opera-
tion not only when a corporation "acquires" prop-
erty of the deceased but also when it "becomes
beneficially entitled" thereto. This last expression

cOming as it does after the word " acquires , clear-
ly contemplates that the property has gone to

another person for the benefit of the corporation.
It would undoubtedly cover the case of property
bequeathed to a trustee for the benefit of the

corporation. It cannot be denied that in this situa-
tion the corporation would become "beneficially
entitled" to the property. However the statute does
not restrict the application of the provision to such
a case. In my view, the corporation is no less

beneficially entitled" when the property is held

(1976) I W, 852.

1959. Dans Ie bilan de 1962, leur evaluation etait passee,
sans aucun doute a bon droit, a E86, 202; mais Ie reste du
bilan n a aucunement change. II est vrai que l'argent cn
caisse en 1958 etait de E2; mais c etait egalement Ie cas
en 1962. Entre temps, I'argent en banque etait passe de
rien a EI3 7s. Ces chiffres, en wi peu rev6lateurs, m ont
en tout cas persuade que Ie seul objet de la compagnie
Fork en 1958 eta it de detenir au nom du contribuable ce
precieux terrain , que Ie maitre des roles, lord Denning, a
decrit en detail. Je suis d'avis qu il me faut me deman-
der, apres avoir examine les details, qui a en realite
profite de l'acquisition du terrain. A cette question, a
mon avis, iI ne peut y avoir qu une seule reponse, savoir,
Ie contribuable, et non la compagnie Fork.

Un autre exemple d'un cas ou I'on a souleve Ie
voile de la compagnie est l'arret de la Cour d' appel
dans N. Food Distributors Ltd. v. Tower
Hamlets London Borough Council ou, a propos

des fiiales a part entiere et de leur compagnie
mere en cause dans cette affaire, lord Denning a
dit a la p. 860: (TRADUCTION) ICes filales sont a
la merci de Ia compagnie mere et doivent lui obeir
au doigt et a I'reil.. Le lord juge Goff, a la p. 861
a fait mention du fait que, dans cette affaire
(TRADUCTloN)_les fiiales etaient toutes les deux
propriete a part entiere, et de plus n avaient
aucune operation commerciale distincte de quelque
nature que ce soit., 

Je ne crais pas qu il soit vraiment necessaire de
clever Ie voile de la compagnie pour appuyer les
decisions d' instance inferieure. Le paragraphe 2(5)
entre en jeu non seulement lorsqu une compagnie

-acquierb un bien dudHunt , mais aussi lorsqu elle
acquiert un cdroit a titre beneficiaire)). Cctte
expression, qui suit Ie terme cacquierb, implique
clairement que Ie bien a ete transmis a une autre

. personne au profit de la compagnie. EIle
engloberait sans aucun doute Ie cas ou un bien est
legue a un fiduciaire au profit de Ia compagnie. On
ne peut nier que dans ce cas Ia compagnie acquer-
rait un ((droit a. titre ooneficiaire)). La Loi 
restreint cependant pas Ie champ d'application de
cette disposition a ce seul cas. A mon avis, la
compagnie a tout autant un o:droit a titre oonefi-
ciaire)) lorsque Ie bien est detenu par sa filiate a

8 (1976) 1 W. L.R. 852.
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by its wholly owned subsidiary as when it is held in
trust for it. Its legal entitlement is even more
immediate as it does not have to call upon a third
party to perform its obligation as trustee. It only
has to exercise its rights as sole shareholder of its
subsidiary. Nothing in the context of subs. 2(5)
justifies giving a restricted meaning to the expres-
sion "beneficially entitled" which ought to be read
according to the meaning of the words in. ordinary
language. I cannot find that. it has acquired a
technical meaning to which it must be restricted in
this statute.

In my opinion, in considering the application of
subs. 2(5) to the unusual facts of this case, this
Court should not feel itself rigidly bound, in inter-
preting the words "beneficially entitled" by rules
of equity evolved in the courts of chancery in
connection with trusts. This approach was mani-
fested by this Court in Minister of Revenue for the

Province of Ontario v. McCreath et al.

During her lifetime, Mrs. McCreath established
a trust in respe.ct of certain property. The trus
provided that, during her lifetime, the trustee was
required to payor apply the whole net incom
from the trust fund to or for the benefit of Mrs.
McCreath and her children, or, in its discretion, to
anyone or more of the group. On her death, the
trustee was to dispose of the fund among her issue
or such of them as she might by wil direct. In
default of such direction , there was to be an equaldivision. 

The taxing statute in question was drafted so as
to catch all forms of transactions which had the
result of transferring property on death. Therefore
property passing on the death of a deceased" was

broadly defined and was deemed to include,
according tos. 1 (P)(viii):
any property passing under any past or future settle-
ment , including al1Y trust, whether expressed in writing
or Qtherwise and if contained in a deed or other instru-
ment effecting the settlement, whether such deed '
other instrument was made for valuable consideration or
nol, as between the settlor and any other person , made
by deed or other instrument not taking effect as a wil

-..--

9 (1977) 1 S.C.R. 2.

part entiere que lorsqu il est detenu en fiducie pour
elle. Son droit est d'aileurs plus direct en ce sens

elle n a pas a demander a un tiers de remplir
son devoir de fiduciaire. EUe n a qu a exercer ses

droits a titre de sent actionnaire de sa fiiale. Rien
dans Ie contexte duo par. 2(5) ne justifieque 1'0n
donne un sens restreint a l'expression cdroit a titre
beneficiaire:o qu il faut interpreter scion la langue
courante. Je ne peux condure qu elle a acquis un
sens technique auquel i1 faudrait la restreindre
dans cette loi.

A mon avis, dans l'examen de l'application du
par. 2(5) aux faits inhabituels de ce pourvoi , cette
Cour ne doit pas sc considerer comme strictement
liee, dans l'interpretation de I'expression .droit a
titre beneficia ire)), par les regles equity ont
elaborees les cours de chancery en matiere de

fiducie. C'est l'attitude qu a adoptee cette Cour
dans l'arret Ministre du Revenu de la Province de
I'Ontario c.c McCreath et autres. 

De son vivant, M McCreath avait constitue
une fiducie pour certains biens, Les termes de la
fiducie prevoyaient que, de son vivant, la fiduciaire
devait verser les revenus nets du fonds de fiducie a

McCreath et a ses enfants, ou a leur profit,
ou, a la discretion de ladite fiduciaire, a l'un ou
plusieurs d'entre eux. A la mort de M McCreath
la fiduciaire devait disposer du fonds en faveur des
enfants de Mme McCreath ou de ceux d'entre eux

eHe aurait designes par testament. En I'absence
de dernieres volontes, iI devaity avoir distribution
en parts egales.

La loi fiscale en cause etait redigee de maniere a
viser toutes les operations ayant pour resultat de
transmettre un bien au deces. Par consequent
expression .biens. transmis au .deces d'un d6funb

a 6te d6finie d'une maniere large et etait reput6e
comprendre, selon ra!. lp)(viii):
(TRADUCTION) les biens transmis en vertu d'une consti-
tution passe ou future, y compris une firlucie, exprimee
par ecrit ou autrement, 'et, 8i elleest contenue dans un
aete ou autre instrument effectuant la constitution, que
cet acte ou autre instrument constate un contrat a titre
onercux ou a titre gratuit entre Ie constituant et toute
autre personne, faite par acte ou autre instrument ne

9 (1977) I R.
C.s. 2.
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whereby an interest in such property or the proceeds of
sale thereof for life, or any other period determinable by
reference to death, is reserved either expressly or by

implication to the settlor, or whereby the settlor may
have reserved La himself the right by the exercise of any
power to restore to himself, or to reclaim the absolute
interest in such property, or the proceeds of sale thereof
or to otherwise resettle the same or any part thereof, . . ,

The question was as to whether, under the truSt
Mrs. McCreath had reserved to herself "an inter-
est" in the property expressly or by implication. It
was contended on behalf of the respondents that
no interest had been reserved. The distribution of
the annual income as among Mrs. McCreath and
her children was entirely at the discretion of the
trustee among one or more of the group. Mrs.
McCreath had no enforceable right to obtain any
part' of the income.

This submission was rejected in the judgment of
the majority of the Court (the other member of
the Court reached the same result on other
grounds). The reasons for the rejection were stated
atp, 15 as follows:

I conclude that Mrs. McCreath retained an interest in
the settled property for purposes of s. 1 (P)(viii) by
making herself 'one of th possible objects of the discre-

tionary trust. The primary objects of the donor s bounty
are "the Settlor and her issue from time to time alive
and, in fact, the settlor did receive income pursuant to
para. I (a). Mrs. McCreath could apply to the Court to
require the trustee to respect the terms of the trust if it
refused to exercise its discretion. The fact that a discre-
tionary object may have no interest in property law
terms beause she has no "right" to a definable amount
of income is irrelevant. ) do not believe that the niceties
and arcana of ancient property law should be fastened
upon with mechanical rigidity to determine the effect of
a modern taxation statute whose purpo is plain.

In my opinion, the parent company, in the cir-
cumstances of this case, did have beneficial entitle-
ment to the residue of the estate within the mean-
ing of subs. 2(5). The fact that it was not made a
beneficiary under the wil does not preclude this
finding in view of the fact that it had complete and
absolute control ()f the named beneficiary, the
subsidiary company, and had the legal capacity to
compel that company to turn over to it the share of

pouvant pas valoir comme testament , par lequelle cons-
tituant retient, expressement au implicitement, de son
vivant, ou' pour une autre periode calculable par rapport
a la date de son deces, un droit sur ces biens ou Ie

produit de leur vente, ou par lequel Ie constituant peut
etre reserve Ie droit de retour de ces biens, d'en repren-

dre la propriete ou Ie produit de leur vente au d'
dispoer autrement, en tout ou en partie, . . .

II s agissait de savoir si, en vertu de la fiducie,
McCreath s etait reservee un ((droib sur les

biens, soit expresement soit implicitement. Les
intimes ont soutenu qu elle ne s etait reservee

aucun droit. La repartition du revenu annucl entre
McCreath et ses enfants se faisait a l'entiere

discretion du fiduciaire entre run ou plusieurs
entre eux. M McCreath n avait aucun droit

executoire pour obtenir une partie de ce revenu.

La Cour a la majorite a rejete cet argument
(I' autre membre de la Cour est venu a la meme
conclusion pour d'autres motifs). Les motifs du
rejet sont enonces a la p. 15 comme suit:

Je conclus que M McCreath a conserve aux fins de
I'al. p)(vii) de I'art. I , un droit sur les biens dont elle a
dispose en se deslgnant elle-meme comme un des benefi.
ciaires eventuels de la fiducie discretionnaire. Les pre-
miers beneficia ires de la liberalite de la donatrice sont
(TRADUCTION) .la Constituante ... les descendants

elle pourra avob. De fait, la constituante a per u des
revenus en vertu de I' al. a) du par. 1. Mme McCreath

pouvait demander au tribunal d'ordonner a la fiduciaire
de respecter les conditions de la fiducie si celle-ci refu-
sait d'exercer son pouvoir discretionnaire. Que Ie benefi-
ciaire eventuel n ait aucun droit aux termes du droit des
biens parce qu il n a pas .droit. a un montant determina-
ble de revenus n t pas ,pertinent. Je ne pense pas qu
faile s en tenir rigoureusement aux subtiltes et aux

arcanes de I' ancien droit des biens pour determiner
effet d'une loi fiscale moderne dont Ie but est evident.

A mon avis, dans les circonstances presentes , la
compagnie mere a droit a titre benMiciaire au
residu de la succession au sens du par. 2(5). Le fait

elle n etait pas designee comme beneficiaire
dans Ie testament n empeche pas de venir a cette
conclusion vu qu elle avait Ie controle total et

absolu de la beneficiaire designee, la fWale, et
elle pouvait juridiquement la forcer a lui remet-

tre la partie de la succession qui lui avait ete
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the estate bequeathed to it. This conclusion is
fortified by the fact that it was the obvious purpose
of the scheme adopted by the testator that the

subsidiary company should turn over to the parent
company the residue of the estate so that it could,
in turn, divide the residue among its shareholders,

the twelve grandchildren of the deceased. His
intention was manifested in the wil as it was first
drawn. The clear intention of the testator was to
divide the residue of his estate among his grand-
children. The codicil, plus the scheme of corporate
arrangement with the parent company owning all
the shares of the subsidiary company, accom-
plished the same result, but involved the residue
passing through the hands of two corporations
before finally reaching the intended beneficiaries.

Both companies were incorporated on the same
day in the same offce by the same lawyers. Nei-
ther the parent company nor the subsidiary com-
pany engaged in any business activity between
their dates of incorporation and the date of Mr.
Jodrey s death. Neither of them had any creditors.
Both of them had the same directors, Both had the
same offcers.

This is eminently a case in which the Court
should examine the realities of the situation and
conclude that the subsidiary company was bound
hand and foot to the parent company and had to
do whatever its parent said. It was a mere conduit
pipe linking the parent company to the estate.

In the circumstances, it is my view that the
parent company was beneficially entitled to 
residue of the estate within the meaning of subs.
2(5). Although it is not a named beneficiary under
the wil, the corporate scheme evolved by the
deceased has clothed it with total control over. the
named beneficiary, the subsidiary company, and
has enabled it legally to compel the subsidiary
company to turn over the residue of the estate to
it. The reality of the situation is that the parent

pany is the beneficial owner of the residue of
the estate and tha t this was not only known to the
deceased when he executed the codicil to his wil,
but was intended by him. He knew that the codicil
bequeathed the residue of his estate to a company
which, under the arrangement evolved for him,
was wholly owned by the parent company whose

leguee. Cette conclusion est renforcee par Ie fait
que Ie plan adopte par Ie testateur a pour but
evident que la fiiale remette a la compagnie mere
leresidu de la succsion et qu a son tour, celle-
Ie repartisse entre ses actionnaires, c. , les

douze petits.,enfants du defunt. Son intention res-
sort de son premier testament. L' intention du tes-
tateur etait de toute evidence de diviser Ie residu
de sa succession entre ses petits-enfants. Le codi-
ciIe et la structure des compagnies par laquelle la
compagnie mere detient toutes les actions de la
filiale, ont eu le meme resultat, mais en faisant
passer Ie residu entre les mains de deux compa-
gnies avant qu il n atteigne les benHiciaires voulus.

Les deux compagnies ont ete constituees Ie
meme jour dans Ie meme bureau par les memes
avocats. Ni la compagnie mere ni la fiiale n ont
fait affaire entre la date a laquelle elles ont ete
constituees et celIe du deces de M. Jodrey. Ni
l'une ni l'autre n avaient de creanciers. Elles
avaient toutes deux les memes dirigeants. Elles
avaient les memes administrateurs.

II s agit la d'un cas typique ou la Cour doit
examiner la veritable situation et conclure que la
fiiale etait. a la merd de la. compagnie mere et
devait lui obeir au doigt et a I'reil. La' ,filale n etait

une courroie de transmission entre la compa-
gniemere et la succession.

Dans les circonstances, je suis d'avis que
compagnie mere avait droit a titre beneficia ire au
residu de la succession ausens du par. 2(5), Bien

eIle ne soit pas designee comme beneficiaire par
Ie testament, la structure mise en place par '
defunt lui a conrere Ie controle total de la oonefi-
-ciaire designee, la filiale, et Iui a permis .de la
forcer en droit a lui. remettre Ie residu de la
succession. La veritable situation est que lacompa-
gnie mere est proprietaire beneficiaire du residu de
Ia succession et que, non seulement Ie defunt Ie
savait 10rsqu iI a fait Ie codieiIea son testament,
mais e est ce qu il voulait. II savait que, par 
codicile, illeguait Ie residu de sa succession a une
compagnie qui , en vertu du plan qu il avait mis au
point, etait detenue a part entiere par la compa-
gnie mere dont les actionnaires (ses petits-enfants)
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shareholders, his grandchildren, were the intended
recipients of his bounty, To use the words of Rand
J. in the Montreal Trust Company (supra) case
the parent company, though having no right as a
beneficiary of the wil to sue the executors directly,
had "an ultimate and alternative resort as the
effective cause of payment"

This conclusion does not involve any conflct
with the principle stated in cases such as Macaura

Northern Assurance Company, Limited and
others , that a corporate shareholder does not

have a right to the corporate assets of a corpora-
tion. The point in issue in this appeal is that by
virtue of its total control over the subsidiary com-
pany, the parent company is in a legal position to
compel it to deal with its assets in the manner
dictated by the parent company.

In my opinion, the appeal on the first issue fails.

Second Issue:

The appellants contend that subs. 2(5) of the
Act is ultra vires of the Legislature of Nova
Scotia. It is said that subs. 2(5) of the Act requires
an application of the charging provisions of subs.
8(2) of the Act, which results in taxation that is
not "within the Province" and is indirect and thus
not within s. 92(2) of the Britsh North America

Act.

For purposes of convenience, s. 8 of the Act is
rcpeated here: 

8( I) Subject as hereafter otherwise provided, duty
shall be paid on all property of a deceased that is
situa.ted, at the time of the death of the deceased , within
the Province. 

(2) Subject as hereafter otherwise provided, where

property of a. deceased was situated outside the Province
at the time of the death of a deceased and the succssor
to any of the property of the deceased was a resident at
the time of the death of the deceased, duty shall be paid

by the successor in respet of that property to which he
is the successor.

10 (I925J A.C. 619.

devaient recevoir sa fortune. Pour employer les
termes du juge Rand dans l'arret Montreal Trust
Company. (precite), la compagnie mere, quoique

ayant aucun droit comme beneficiaire en vertu
du testament de poursuivre directement les execu-
teurs, avait (TRADUCTION) .un recours subsidiaire
en dernier ressort comme moyen effcace de
paiemenb.

Cette conclusion ne vient pas en conflt avec 

principe enonce dans des arrets comme M acaura

v. Northern Assurance Company, Limited and
others , selon lequel I'actionnaire d'une compa-

gnie n a aucun droit aux biens de celle-ci. La
question en litige dans ce pourvoi est celIe de
savoie si par son controle total de la filale, la

compagnie mere est a meme de la forcer juridique-
ment a disposer de ses biens comme elle Ie luidicte. 
A mon avis, Ie POUrvOl doit echouer sur la

premiere question.

La deuxieme question

Les appelants soutiennent que Ie par. 2(5) de la
Loi excede la competence de la legislature de la
Nouvelle-Ecosse. lis disent que Ie par. 2(5) de la
Loi exige que soient appliquees les dispositions

assujettissement du par. 8(2) de la Loi, creant un
imp6t qui n est pas cdans les limites de la province..
et qui est indirect, et partant qui ne relevc pas du
par. 92(2) de Acte de I'Amerique du Nord
britannique.

Pour plus de commoditb, voici de nouveau I'art.
8 de la Loi:

8( 1) Sous reserve de ce qui suit, des droits successo-
raux doivent etre payes sur tous les biens d' un defunt
situes dans la province a son deces.

(2) Sous reserve de ce qui suit, lorsque les biens d'
defuntsont situes Ii J'exterieur de la province au moment
de son deces et que l' heritier de I'un de ces biens reside
dans la province a. ce moment , ce dernier doit acquitter
les droits successoraux en vertu de la presente loi sur les
biens dont iI herite.

10 (1925) A.C. 619.
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It is submitted by the appellants that the proper
categori:z.ation of the tax imposed by subs. 8(2) of
the Act is that it is a succession duty and that the
subject-matter of the tax is the transmission of

property.

The appeHants relied , in support of their conten-
tion , upon the judgment of the Court of Appeal of
British Columbia in Attorney General of British
Columbia v. Canada Trust Company and Ellett 
which held that s. 6A of the Succession Duty Act,

C. 1960, c. 372, as amended by 1972
(B. ), c. 59 , s. 14 , was invalid.

Subsection (1) of s. 6A is substantially tbe same
as subs. 8(2) of the Nova Scotia Act. Section 6A
provides as follows: 

6A. (I) Where property of a deceased was situated
outside the Province at the time of the death of the

deceased, and the beneficiary of any of the property of
the deceased was a resident at the time of the death of
the deceased, duty under this Act shaH be paid by the
beneficiary in respect of that property of which he is the
beneficiary.

(2) The beneficiary of the property of the deceased
referred to in subseCtion (1) shall, except as provided in
section 5, pay the duty in respect of that property
calculated on the dutiable value thereof at the rate
prescribed in the Table of Rates in Schedule C, as

ascertained according to the following method:

In a judgment of this Court . recently delivered
an appeal from the judgment of the British
Columbia Court of Appeal was allowed and s. 6A
was held to be intra vires of the Legislature of."

British Columbia. It was held that s. 6A "imposes
an in personam tax on a resident beneficiary

It must therefore be taken as settled law that
subs. 8(2) of the Act is valid legislation and that
the tax imposed by it is an in personam tax on a
resident successor.

Subsection (5) 'of s. 2, coupled with subs. 8(2).
merely imposes upon resident shareholder succes-
sors the same obligation imposed upon resident
successors by subs. 8(2). They do not succeed to
property of the deceased directly, but the property

If f! 979) 2 W. W. R. 683, (1980) 2 S.c. R. 466.

Le appeJants font valoir que la taxe imposee
par Ie par, 8(2) de la Loi est en realite un droit
successoral et qu elle vise la transmission de biens.

Les appelants se fondent sur I'arret de la Cour
appel de la Colombie-Britanniqe dans l'affaire

Procureur general de la Colornbie- Britannique c.
Compagnie Trust Canada et Ellett , qui a decide
que l'art. 6A . de la Succession Duty Act, 

1960, chap. 372, modi fie par 1972 (B. ), chap.

59, art. 14, etait invaIide.

Le paragraphe 6A(1) est en substanceidentique
au par. 8(2) de la Loi de la Nouvelle-Ecosse.
L 'article 6A dispose:

(TRADUCTION) 6A. (I) Lorsque les biens d'un defunt
soot situes a J'exterieur de la province au moment de son
deces et que Ie benHiciaire d'une partie quelconque des
biens reside dans la province au moment du deces, ce
dernier doit acquitter les droits successoraux en vertu de
la presente Toi relativement aux biens dont i1 est
beneficiaire.

(2) Le beneficiaire des biens du defunt mentionnes au
paragraphe (1) doit, sous reserve des dispositions de
article 5, payer les droits successoraux relativement a

ces biens , calcules sur la valeur imposable desdits biens
au taux prescrit dans la Table des tauxal' Annexe C
scion la methode suivante: 

Dans un arret de cette Cour, rendu recemment
lepourvoi interjete contre l'arret de la Cour d'ap-
pel de la Colombie-Britannique a ete accueili et la
Cour a decide que l'art. 6A televe de la compe-
tence de lalegislature de la Colombie-Britannique.
Elle a decide que l'art. 6A ((preleve un impOt
personnel sur un beneficiaire qui reside dans la
province)).

doit donc considerer comme etabli en droit
que Ie par. 8(2) de la Loi est valide et que l' impOt

il a cree est un impOt personnel sur un heritier
qui reside dans la province.

Le paragraphe 2(5), joint au par, 8(2), ne fait
imposer aux heritiers actionnaires qui resident

dans la province la meme obligation qu impose Ie
par. 8(2) aux heritiers qui y resident. lIs n heritent
pas des biens du defunt directement. mais les biens

II (1979) 2 W. R. 683, (1980) 2 R.C.S, 466.
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ultimately devolves upon them by reason of his
death through their ownership of shares in a non-
resident corporation which becomes beneficially
entitled to property of the deceased.

The tax which is imposed upon the grandchil-
dren of the deceased by the combined effect of
subs. 8(2) and subs, 2(5) is a tax imposed upon
residents of Nova Scotia measured by their succes-
sion to the estate of a resident of Nova Scotia
whose wil was made and probated in Nova Scotia.
This is a tax upon residents in the province and 
is taxation within the province. The tax is not a tax
upon property outside the province. It is a tax upon
persons within the province measured by the ben-
efits which they derive as a result of the bequest
made to a non-resident corporation of which they
are the shareholders. It is clearly imposed upon the
very persons who were intended to pay it, and so it
cannot be regarded as an indirect tax.

In my opinion, subs. 2(5) was intra I,'ires of the
Legislature of Nova Scotia to enact.

I would dismiss the appeal with costs.

The reasons of Ritchie, Dickson and McIntyre
JJ. were delivered by

DICKSON 1. (dissenting)- In this appeal the

Court is asked to draw the line between acceptable
estate tax planning and unacceptable tax evasion.
In broad and general terms, the issue is this: where

testator or taxpayer has studied the relevant
legislation and ordered his affairs in such a
manner as to avoid the apparent reach of the

measure, and where there is no statutory definition
of improper tax avoidance, in what circumstance
wil a court strike down his acts? There is , I think
a distinction to be made between cases in which:
(a) tax consequences are clearly delineated in the
statute, and, cognizant that he falls squarely
within its ambit, the taxpayer sets out to disguise
or alter the character of his income; and, (b) those
in which a taxpayer finds a lacuna or way in which
he can validly take his income wholly outside the
express wordin8 of the statute, The taxpayer does

leur sont devolus en dernier ressort a cause du
deces parce qu ils detiennent des actions d'une
compagnie qui n a pas son siege social dans la
province et qui acquiert un droit a titre benefi-

ciaire sur les biens du clefunt.

imp6t auquel sont assujettis les petits-enfants
du dCfunt par l'effet combine des par. 8(2) et 2(5)
est un impot qui frappe les personnes qui resident
en Nouvelle-Ecosse et qui heritent d' une personne
residant en Nouvelle-Ecosse dont Ie testament a

ete fait et homologue en Nouvel1e-Ecosse. II s agit
un impet qui frappe les personnes qui resident

dans la province et constitue par consequent une
taxe imposee dans les limites de la province. L' im-

pOt ne frappe pas des biens situes hors de la
province. C'est un imp6t qui frappe des personnes
se trouvant dans les limites de la province, calcule
en fonction des avantages qu elles retirent d'

legs fait a une compagnie qui n a pas son siege
social dans la province et dont elles sont actionnai-
res. II frappe de toute evidence les personnes qui
doivent l'acquitter et on ne peut done Ie considerer
comme un impOt indirect.

A mon avis, le par. 2(5) releve de la competence
de la legislature de la Nouvelle-Ecosse.

Je suis d'avis de rejeter Ie pourvoi avec depens.

Version franyaise des motifs des juges Ritchie,
Dickson et McIntyre rendus par

LE JUGE DICKSON (dissidem)-Dans ce pour-

voi, la Cour doit delimiter la frontiere entre la
planifcation successorale acceptable et l'evasion
fiscale inacceptable. En termes generaux, la ques-
tion peut etre formulee ainsi: un tribunal annulera-

il les actions d' un testateur ou d'un contribuable
qui a etudie les lois pertinentes ct organise ses
affaires de fa90n a se soustraire a leur portee
apparente lorsque la Loi nc definit pas l'evitement
fiscal ilegal? Il faut, a mon avis, distinguer Ie cas
ou a) la Loi d6limite clairemcnt les consequences
fiscales et, se sachant pertinemment vise, Ie contri-
buable tente de deguiser ou de modifier la nature
de son revenu, du cas 00. b) un contribuable decou-
vre une lacune dans la Loi ou une fa90n dont 
peut validement soustraire tout son revenu a ses
termes expres. Le contribuable ne presente pas
faussement sa situation aux autorites fiscales; il ne
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not falsely represent his position to the taxing
authorities; he merely re-arranges his affairs in a
legal manner so as to minimize tax liabilty.

The decision as to whether his acts constitute
(a) reprehensible tax evasion or (b) legitimate tax

planning, wil depend upon the jurisprudence as
applied to the facts of the particular case.

I propose to deal with this question under the
foIiowing heads:

I Facts

II Interpretation of Fiscal Legislation

HI "Beneficially Entitled"
IV Lifting the Corporate Veil
V Sham

VI Conclusion

THE FACTS

Roy A. Jodrey, for thirty years a resident of
Hantsport, Nova Scotia, died there on August 12,
1973. By his wil, executed on August 13, 1963, he
had given his executors, the appellants in the
present case, the usual directions as to payment of
debts, funeral and testamentary expenses, estate
taxes and succession duties. Then, after making
charitable and other bequests, he had directed
that, on the death of his wife, the rest and residue
be divided equally among his grandchildren.

Following execution of the wil, and during the
lifetime of Mr. Jodrey, the federal government , on
January 1 , 1972, vacated the estate tax field. The
Province of Nova Scotia, in common with a
number of other provinces, moved with alacrity to
fil the void, and passed An Act Respecting
Succession Duties 1972 (N.s. ), c. 17 , deemed to
have been in force in January 1 , 1972, The Act
imposed succession duties on all property of a
deceased situated within the province at the tim
of his death , as well as on property situated outside
thc province, passing to resident "succe..,sors

It became apparent that, unless something were
done, Mr. lodrey s twelve grandchildren, all of

fait que reorganiser ses affaires legalement de
n a minimiser son assujettissement Ii l'mpOt.

Pour decider si ses actes constituent a) de l'eva-
sion fiscale reprehensible ou b) de la planification
fiscale legitime, il faut appliquer aux faits de

chaque cas particulier les principes formules par la
jurisprudence.

Je me propose d'etudier cette question dans
ordre suivant:

I Les faits

II L'interpretation des 10isfiscale.1i

I II Le ((droit a titre beneficia ire-
IV Soulever Ie voile de la compagnie
V La simulation

VI La conclusion

LES FAITS

Roy A. Jodrey a reside pendant trente ans a
Hantsport (Nouvelle-Ecosse) et y est decede Ie 12
aout 1973. Dans son testament, fait Ie 13 aout
1963, it a donne aux executeurs, les appelants en
espece, les directives habituelles concernant Ie

paiement des dettes, des frais funeraires et t ta-
mentaires et des droits et impots successoraux.
Puis, apres avoir fait des legs particuliers et des
dons de charite, il a exprime la volonte qu au deces

de son . epouse, Ie residu de la succession soit
reparti en parts egales entre ses peti s-enfants.

Apres confection du testament et du vivant de
M. Jodrey, Ie gouvernement federal s est retire du
champ de !'impot sur les successions Ie 1 er janvier
1972. La province de la Nouyelle-Ecosse, comme
plusieurs autres, s est ' empressCe de prendre' sa
place, et a adopte An Act Respecting Succession
Duties (N. ), 1972 chap. 17 , reputee entree en 
vigueur Ie 1 cr janvier 1972. La Loi impose des
droits successoraux sur tous les bicns d' un defunt
situes dans la province au moment de son dece. , de
meme que sur les biens situes hors de la province,
transmis Ii des uheritiers. y residant.

II devint evident que, si rien n 'etait fait, les
douze petits-enfants de M. lodrey, qui residaient
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whom were resident in Nova Scotia, would be
liable, as "successors , to succession duties.
Accordingly, a rather elaborate scheme was
devised, and implemented , by which it was hoped
to escape the imposition of duty in Nova Sco ia on
the estate then valued at some $3,500,000.

The scheme involved three main moves:

I. The incorporations On September 13, 1972,
Mr. Jodrey caused to be incorporated in Alber-
, then the only province free of succession

duties, three companies:
(a) H. Investments Ltd. the parent company

which issued to each of Mr. Jodrey s twelve

grandchildren, 100 common shares at a price 
$1 per share, paid by the grandchilren.

(b) Co Investments Ltd. the subsidiary com-

pany which issued 100 common shares, all of
which were beneficially owned by the parent
company.

(c) White Rock Investments Ltd.-which issued two
common shares, each beneficially owned by Mr.
Jodrey.

Each of the companies became a registered Alber-
ta corporation. None carried on busines in Nova
Scotia. The head offce, share transfer register and
certificates for issued shares of each was locted in
Alberta. The offcers and directors of each were
residents of Alberta.

2. The White Rock Transaction

On September 22, 1972, Mr. Jodrey entered
into an agreement whereby he agreed to sell and
White Rock Investments agreed to purchase, 4,600
shares of R.A. Jodrey Investments Limited, a

Nova Scotia corpo ation owned and controlled by
Mr. Jodrey, for a consideration of $3,735,200.
White Rock gave Mr. jodrey a promissory note in
that amount, payable without interest upon pre-
sentation at the registered offce of WbiteRock in
the Province of Alberta. On July 3, 1973, White
Rock paid $105 800 on account of the note, leav-
ing a balance owing ' at the date of Mr. Jodrey
death, of $3,629,400. The promissory note was
situate in Alberta at that date. 

tous en Nouvelle-Ecosse, seraient assujettis, a titre
.heritiers)) , a des droits successoraux. Par conse-

quent, un Plan relativement complexe fut imagine
et mis en reuvre, dans l'espoir de soustraire la
succession , evaluee a lors a quelque $3,500,000 aux
droits successoraux de la Nouvelle-Ecosse.

Ce plan comprenait trois eta pes principales:

1. La constitution de compagnies Le 13 septem-

bre 1972, M. Jodrey a fait constituer trois com-
pagnies en Alberta , alors la seule province qui

imposait pas de droits successoraux:
a) H. Investments Ltd. Ia compagnie mere, qui

a emis a chacun des douze petits-enfants de M.
Jodrey J 00 actions ordinaires au prix de $1 ('ac-
tion, acquitte par les petits-enfants.

b) c. Investments Ltd. Ia compagnie filiale qui
a emis 100 actions ordinaires , toutcs detenues par
la compagnie mere en tant que proprietaire
beneficia ire.

c) White Rock Investments Ltd,--ui a emis deux
actions ordinaires, tQutes deux detenues par M.
Jodreyen tant que proprietaire benHiciaire.

Toutes les compagnies ont ete enregistrees en
Alberta. Aucune ne faisait affaire en Nouvelle-
Ecosse. Le . siege social , Ie registre des actionnaires
et les certifcats d'actions emises de chaque com-
pagnie se trouvaient en Alberta. Les administra-

teurs et dirigeants de chaque compagnie y resi-
daient egalement.

2, L'operation White Rock

Le 22 septembre 1972, M. Jodrey a conclu une
entente par . laqueHe il a convenu de vendre, et
White Rock Investments d'acheter, 4 600 actions
de R.A. Jodrey Investments Limited, une compa-
gnie neo-ecssaise, propriete de M. Jodrey et con-
tr6lee par lui, pour une contrepartie de $3,135,200.
White Rock a remis a M. Jodrey un bilet a ordre
de ce montant, payable sans interets sur presenta-
tion au siege social de White Rock en Alberta. Le
3 juilet 1973, White Rock a verse $105 800 en

acompte sur Ie bilet, ce qui laissait un solde de
629,400 a la date du dcccs de M. Jodrey. Le

bilet a ordre se trouvait en Alberta a cette date,
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3. The codicil

By a codicil to his wil, executed October 
1972, Mr. Jodrey revoked the bequest to his
grandchildren of the residue of his estate, and
substituted therefor:
the rest and residue of my estate I give and bequeath to
JGC Investments Limited, an Alberta company, includ-
ing without limitation a note of White Rock Investments
Limited.

The steps taken were not dissimilar to those which
the author of a paper delivered at the Twenty-
Third Tax Conference, 1971 , of the Canadian Tax
Foundation (Report of Proceedings, at p. 36) sug-
gested might be taken by a father wishing legally
to avoid succession duties. The author, under the
ru bric of "transmissions , wrote:

It may be possible under present law for a father
legally to avoid succession duties , even if his children are
domiciled or resident in the father s province of domi-
cile. If, for example, a father domiciled in Ontario
transferred all his assets, including those which are
situated in Ontario, to an Alberta holding company, in
return for shares of the Alberta company, and if his
children then also incorporated a second Alberta holding
company and by his wil the father left his shares in the
first company to the second company, it would seem
that Ontario would not be in a poition to levy any duty.
In Re Chodikoff Estate (.1971) 1 O. R. 321 , the Ontario
Court of Appeal held that a disposition made by way of
bargain sale by a father to his children s holding com-
pany was a disposition tg the holding company, and not
to his children, and that it was therefore taxable at the
rates of duty applicable to strangers, rather than those

applicable to preferred beneficiaries. Applying this re
soning to our hypothetical case, it would seem that a
bequest of the shares of the first Alberta company to the
second Alberta company could not be considered a
transmission to the testator s children, who are resident
in Ontario, merely because they were the shareholders
of the second Alberta company.

The purpose of the two-tiered, parent-subsidiary

relationship in .the case at bar was to place the
residue of the estate outside the taxing provisions

of the newly enacted Nova Scotia statute, s. l(ae)
of which reads: 

(ae) "successor" in relation to any property of the
deceased includes any person who, at any time before or
on or after the death of the deceased became or becomes
bencfidally entitled to any property of the deceased

3. Le codicile

Par un codicile a son testament, en date du 5
octobre 1972, M. Jodrey a revoque Ie legs du
residu de sa succession a ses petits-enfants, et y a
substitue ce qui suit:
(TRADUCTION) Ie residu de ma succession, je legue 
JGC Investments Limited , une compagnie de l'Alberta
y compris, sans reserves, un bilet souscrit par White
Rock Investments Limited.

On a procede d'une fa90n assez semblable a celie
que l'auteurd' un expose presente au trente-troi-
sieme symposium fiscal de 1971 de L' Association
Canadienne d'Etude Fiscales (Report 91 Pro-
ceedings a la p. 36) suggerait a un pere desireux

eviter legalemcnt les droits successoraux. Voici
ce que l'auteur , sous Ie titre -transmissions)), a dit:

(TRADUCTION) II se peut qu en vertu du droit actuel,
un pere puisse legalement eviter les droits successoraux
meme si ses enfants ont leur domicile ou leur residence
dansla province Otl Ie pCre est domiciJe. Si , par exem-
pie, un pere domicilie en Ontario transfere tous ses
biens, y compris ceux situes en Ontario, a une compa-
gnie de portefeuille de I'Alberta, contre des actions de
celle-ci, et si ses enfants constituent une seconde com-
pagnie de portefeuiHe en Alberta et que Ie pere par

testament legue ses actions de la premiere compagnie a
la seconde, iI semble que I'Ontario ne pourrait pre lever
aucuns droits. Dans I' arret Re Chodikoff Estate. 11971 

1 O. R. 32 J, la Cour d' appel de l'Ontario a decide qu
pere, qui dispoe de ses biens en les vendant sous leur
valeur Ii la compagnie de portefeuile de ses enfants,
avantage la compagnie de portefeuile et non les enfants;
ceUe disposition est par consequent assujettie aux taux

impoition applicables aux ctranger.s plutot qu a ceux

appJicables aux, bencficiaires privilegies. Si I'on applique
ce raisonnement Ii notre cas hYPothetique, iI semble que
I'on ne pourrait considcrer un legs des actions de Ja
premiere compagnie albertaine a la seconde comme une
transmission aux cnfants du testateur qui resident en

Ontar io simplement parcequ iJs sontactionnaires- de la
de.uxieme compagnie albertaine.

En l'expece, Ie but de cet arrangement a deux
paliers, compagnie mere et fiiale, etait de sous-
traire Ie residu de la succession aux dispositions
fiscales de la nouvelle loi de la NouvelIe-Ecosse
dont le par. lae) dispose:

(TRADUCTION) I. ae) uheritier)) A l'egard d'un bien du
defunt comprcnd toute personne qui, a toute cpoque
avant ou apres la mort du defunt, a acquis ou acquiert
un droit a titre beneficiaire sur un bien du defunt
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(i) by virtue of, or conditionalJy or contingently on,
the death of the deceased, or ...

The Minister of Finance relied upon s. 2(5)(b) in
seeking to tax the grandchildren:

2. (5) Where a corporation which is not resident in
the Province, other than a corporation without share

capital, by reason of the death of a deceased acquires or
becomes beneficially entitled to property of the
deceased

(a) the corporation shall be deemed not to be the
successor of the property except to the extent that the

value of the shares of the shareholders of the corpora-
tion is not increased in. value by the corporation
acquiring or becoming beneficially entitled to the
property; and

(b) each of the shareholders of the corporation shall
be deemed to be a successor of property of the
deceased to the extent of the amount by which the
value of his shares in the corporation is increased by
the corporation acquiring or becoming beneficially
entitled to the property.

The charging provisions read:

8. (I) Subject. as hereafter otherwise provided, duty
shall be paid on .all property of a deceased that 
situated, at the time of the death of the deceased, within
the Province.

(2) Subject as hereafter otherwise provided, where

property of a deceased was situated outside the Province
at the time of the death of a deceased and tbe successor
to any of the property of the deceased was a resident at
the time of the death of the deceased, duty shaH be paid
by the successor in respect of that property to which he
is the successor,

9. Each successor to any property of a deceased on

which duty is payable under subsection (t) of Section 8
and each successor liable to pay duty under subsection
(2) of Section 8 shall pay the duty to the Minister for
the raising of a revenue for provincial purposes.

Section 8(2) is concerned with property situate
outside the Province, and succssors resident
within the Province. The legatee, an Alberta com-
pany, was not resident within the Province of Nova
Scotia and therefore the beuest was outside s.
8(2), unless s. 2(5)(b) of the Act could be called in
aid. That section addresses the situation where a
corporation, such as J.O .C. Investments Ltd. , not

(i) a I'occasion du deces du defunt ou conditionnel-
lement a celui- , ou . . .

Le ministre des Finances a fonde sur I'al. 2(5)b)
assujettissement des petits-enfants aux droits

successorau"-:

(TRADUCTION) 2. (5) Lorsqu une compagnie qui n
pas son siege social dans la province, sauf une compa-
gnie sans capital-actions, acquiert un bien par testament
ou un droit a titre beneFiciaire sur un bien au deces du
defunt

a) Ja compagnie n est pas reputee beritiere du bien
sauf dans la mesure ou la valeur des actions detenues
par les actionnaires de la compagnie n augmente pas
du fait que la compagnie acquiert Ie bien ou Ie droit a
titre beneficiaire; el

b) chaque actionnaire de la compagnie est repute
heriticr du bien du defunt en proportion de I'augmen-
tation de la valeur des actions de la compagnie qu
detient du fait de I'acquisition par cette derniere du
bien ou du droit a titre beneFiciaire.

Les dispositions d'assujettisscment sont les suivan-
tes:

8. (I) Sous reserve de ce qui suit, des droits successo-
raux doivent etre payes sur les biens d'un defunt situes
dans la province a son deces.

(2) Sous reserve de ce qui suit, lorsque les biens d'
defunt sont situes a J'exterieur de la province au moment
de son deces et que I'heritier de l'un de ce biens reside
dans la province a ce moment , ce dernier doit acquitter
les droits successoraux en vertu de la presente loi sur les
biens dont il herite.

9. L' heritier d'un .bien sur lequel il doit acquitter des
droits successoraux en vertu du paragraphe (I) de I' arti-
ele 8 et celui qui est assujetti a des droits en vertu du
paragraphe (2) de I'article 8 , doit les payer au ministre a
titre de revenu preleve pour des objets provinciaux.

Le paragraphe 8(2) vise les biens situes hors de
la province et les heriticrs qui y resident. La
legataire, une compagnie de l' Alberta, n a pas son

siege social dans la province de Ia Nouvelle-Ecosse
et par consequent Ie legs ne releve pas du par.
8(2), sauf si J'on peut invoquer I'aL 2(5)b) de la
Loi. Cette disposition vise Ie cas d'une compagnie,
comme J. c. Investments Ltd. , qui n a pas son
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resident in Nova Scotia, becomes beneficially en-
titled to property by reason of the death of the
deceased.

Section 2(S)(b) is clearly intended to reach resi-
dent-shareholders of non-resident legatee compa-
nies. If Mr. Jodrey had left the residue of his
estate to an Alberta company in which his grand-
children held shares, I do not think there is any
doubt (subject to any constitutionai challenge)
that the grandchildren would have been subject to
tax. The scheme I have outlned, however, intro-
duced a second Alberta company. The sole share-
holder of the legatee corporation, J. C. Invest-
ments Ltd. , is its parent, J. H. Investments Ltd.

That corporation is not resident in Nova Scotia.
Therefore, it is argued, that company and its
shareholders, the grandchildren , fall outside the
scope of the Act.

The draftsman of the Act envisaged the possibil-
ity of a non-resident corporate legatee with resi-
dent shareholders, and made provision for that
eventuality. He overlooked the possibilty of a
legatee subsidiary company having a non-resider1t
parent, controUed by resident shareholders, That
lapse, it is said , relieves the grandchildren of tax in
respect of the residue received by the subsidiary of
the parent company in which they are sole share-
holders. Is all this the legitimate arranging of one
affairs so as to fall outside the language of the
taxing statute or is it improper tax evasion? If the
latter, on what legal basis is it to be so regarded'!
The views of the individual judge as to the proprie-
ty or impropriety of the conduct of the testator,
and the desirability or undesirabilty of the result
sought to be attained by the testator, do not fur-
nish any guide to decision.

By Notice of Assessment dated August 8, 1975,
addressed to the executors of the estate, the total
value of the estate was increased by $3,784 273, of
which $2 999 000 was attributable to "promissory
note with situs in Alberta"; the applicable rate of
duty was established to be 48,5 per cent; the duty
was assessed in the amount of $1 534,421.96 and
interest thereon at the rate of 8 per cent per

annum, It is common ground that by the Notice of

siege social en Nouvelle-Ecosse et qui acquiert un
droit a titre beneficiaire sur des biens suite au
deces du defunt.

aJinea 2(5)b) vise de toute evidence les action-
naires, qui resident dans la province, d'une compa-
gnie legataire qui n y a pas son siege social. Si M.
Jodrey avait Iegue Ie residu de sa succession Ii une
compagnie de )' Alberta dont ses petits-enfants sont
actionnaires, je crois qu iJ n aurait pas ete dout
(sous reserve de la vididite constitutionnelle) que
les petits-enfants etaient assujettis aux droits suc-
cessoraux. Toutefois, Ie plan que j'ai decrita intro-
duit une deuxieme compagnie. Le seul actionnaire
de la compagnie legataire, J. C. Investments
Ltd" est la compagnie mere, J.B.H. Investments

Ltd. Cette compagnie n a pas son siege social en
NouvelJe-Ecosse. Par consequent, on fait valoir
que la compagnie et ses actionnaires, les petits-
enfants, ne sont pas vises par la Loi.

Le redacteur de la Loi a envisage Ie cas d'une
compagnie legataire qui n a pas son siege social
dans la province, mais dont les actionnaires y
resident, et iJ a edicte un article a cet effet. II a
neglige Ie cas d'une compagnie filale legataire
dont la compagnie mere n a pas son siege social
dans la province et qui est controlee par des action-
naires qui y resident. Cet oubli, dit-on, a pour effet
de degager les petits-enfants de I'obligation de
payer des droits sur Ie residu re u par la filiale de
la compagnie mere dont its sont les seuls actionnai-
res: Tout cela constitue- il une planification legi-
time des affaires du contribuable qui s exclut ainsi
des dispositions de la loi fiscalc' ou est-ce de I'eva-
sion fiscale ilegale? Dans ce dernier cas, quel est
Ie fondement juridique de l' iHegaJite opinion

un juge sur la rectitude de la conduite du testa-
teur et la desirabilte du resultat vise par celui-ci
ne constitue pas un critere pour en juger.

Par un avis de cotisation en date du 8 aofit 1975
adresse aux executeurs de I.a succession, la valeur
totale de la succession a ete augmentee de $3,784,
273, dont $2,999,000 attribuables a ((un bilet 
ordre situe en Alberta,,; Ie taux d' imposition appli-
cable etait fixe a 48.5 pour cent; Ie montant des
droits ctait etabli a $1,534,421.96 avec interets sur
cette somme au taux annuel de 8 pour cent, On
reconnait que, par I'avis de cotisation , les douze
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Assessment, duty was assessed against the twelve
grandchildren on the basis they are successors to
the residue of the estate. The executors fied a
notice of objection. The Minister of Finance con-
firmed the assessment "as having been made in
accordance with the provisions of the Act and in
particular on the ground that the twelve grandchil-
dren of the deceased , all residents in Nova Scotia
at the time of death, are true and proper succes-
sors to the residue of the estate pursuant to para-
graph (b) of subsection (5) of Section 2 of the
Act"

The Minister has accepted throughout that the
grandchildren were not "successors" under s. (ae)
of the Act but "deemed" to be succesors under s.
2(5)(b), as shareholders of a corporation benefi-

cially entitled, Mr, Justice Hart in the Court
below noted this in his reasons for judgment in the
MacKeen matter. Unsuccessful appeals in both

estates were taken from the Minister s decision to
the Trial Division and, later, the Appeal Division
of the Supreme Court of Nova Scotia. Argument
proceeded before both Courts on an Agreed State-
ment of Facts and a bok of Agreed Exhibits. The
Agreed Statement of Facts sets out the two ques-
tions for decision at trial , and now before this
Court:

(a) whether or not the twelve grandchildren of the

deceased arc or are not successors to the residue of
the estate of the deceased within the mcaning of
section 2(5) of the Act; and

(b) if it is found that the twelve grandchildren of the
deceased are successors to the residue of the estate
of the deceased within the meaning of section 2(5)
of the Act, whether or not section 2(5) is ultra vires

the powers of the Icgislature of Nova Scotia.

Identical issues were before the Nova Scotia
Courts in appeals respecting the Estate of John
Crerar MacKeen and the reasons set out in the
M acKeen case were adopted by the Court of

Appeal in its reasons for decision in the case at
bar. In this Court the Provinces of Quebec and
British Columbia' intervened in support of an affr-
mative answer to the following constitutional
question:

petits-enfants ont ete assujettis aux droits a titre
heritiers du residu de la succession. Les execu-

teurs oilt depose un avis de contestation. Le minis-
tre des Finances a confirme la cotisation (TRADUC-
TION) cccomme ayant ete etablie conformement
aux dispositions de la Loi et en partkulier au motif
que les douze petits-enfants du defunt, qui resi-
daient tous en Nouvelle-Ecosse au moment du
deces, sont les veritables heritiers en droit du
residu de la succssion aux termes de Pal. 2(5)b)
de la Loi..

Le Ministre a toujours reconnu que les petits-
enfants n etaient pas .heritiers)l en vertu de par,
lae) de la Loi , mais ccreputes)) heritiers en vertu de
al. 2(5)b), en tant qu actionnaires d'une compa-

gnie ayant un droit Ii titre beneficia ire, Le juge
Hart en premiere instance I'a note dans son opi-
nion dans l'affaire MacKeen. Des appels ont ete
interjet6s Ii la Division de premiere instance puis a
la Division d'appel de la Cour supreme de la
NouvelJe-Ecosse Ii I'egard des deux successions.
Dans les deux cas, on a procede sur la base d'
expoe conjoint des faits et d'un rccueH de pieces
conjoint. L'expose conjoint des faits enonce les
deux questions soumises cn premiere instance et
maintenant a cettc Cour: 

(TRADUCTION) a) les douze petits- nfants du defunt

sont-its heriticrs du residu de sa succession au sens du
par. 2(5) de la Loi? et

b) si I'on conclut que les douze pctits-enfants du
derunt sont heritiers du rcsidu de sa succession 

sens du par.-2(5) de la Loi, Ie par. 2(5) excede-
la competence de la legislature de la Nouvelle-
Ecosse?

Des questions identiques ont ete soumises aux
tribunaux de Ja Nouvelle-Ecosse dans les appels
concernant la succession de John Crerar MacKeen
et la Cour d'appel a adopte en l'espece les motifs
de jugement qu elle a exposes dans l' affaire Mac-
Keen. Devant cette Cour, Ie Quebec et la Colom-
bie-Britannique sont intervenus pour appuyer une
reponse affrmative a la question constitutionnelle
suivante:
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Are sub-sections 8(2) and 4(5) of the Succession Duty
Act of the Province of Nova Scotia, S. S. 1972, c. 17

intra vires of the Legislature of that Province to enact?

INTERPRETATION OF F SCAL LEGISLA-
TION

In all Courts the appellants advanced a .number
of propositions regarding principles of statutory

construction of fiscal legislation, that require com-
ment. It is said taxing statutes are to be strictly
construed. The Court, it is contended, can only
look to the express words of the statute and cannot
explore and give effect to the intention or purpose
of the Act. A passage from" the judgment of Lord
Halsbury in Tennant v. Smith , at p. 154 , is cited.
Then it is said there is no equity in the Crown
favour in a taxing statute. Reliance is placed on a
passage from Attorney-General v. The Earl of
Selborne , in which Collns M.R. adopted this
principle, at p. 396:

If the person sought to be taxed comes within the letter
of the law he must be taxed, however great the hardship
may appear to the judicial mind to be. Qn the other
hand, if the Crown, seeking to recover the tax , cannot
bring the subject within the letter of the law, the subject
is free, however apparently within the spirit of the law
the case might otherwise appear to be,

The appellants make reference to the "form'"
versus substance" controversy. The Court, it is
said , must examine the " legal effect" of the trans-
action and disregard, or at least greatly subordi-
nate, the true substance of the matter The appel-
lants look to well-known passages found in
Commissioners of Inland Revenue v. The Duke of
Westminster , at pp, 20 25 and 31.

Finally, the appellants advance the proposition,
not open to challenge, that a taxpayer may so
order his affairs as to attract the lcast amount 
tax, however "unappreciative" the taxing authori-

12 (1892) A.C. 150.
13 (1902) I K. B. 388.
14 (1936) A.

La legislature de la Nouvelle- Ecosse a-t-elle competence
pour promulguer les par. 8(2) et 2(5) de la Succession
Duty Act, S. 1972 , chap. 1'71

INTERPRET A TION DES LOIS FISCALES

Dans tautes les cours, les appelants ont fait
valoir plusieurs arguments concernant les principes

interpretation des lois fiscales, qu il me faut
coml1enter. Leslois fiscales, allegue-t-on , doivent
etre interpretees strictement. Selon les appelants,
Ie tribunal ne peut tenir compte que des termes
expres de la Loi et ne peut rechercher J'intention
du legislateur ou Ie but vise par la Loi, ou leur
donner effet. Ils renvoient a un passage de I' opi-
nion de lord Halsbury dans l'arret Tennant v.
Smith , a la p, 154. lIs affrment ensuite queles
principes d'equite ne jQuent pas en faveur du gou-
vernement dans Vine loi fiscale. lis s appuient sur
un passage de l' arret Attorney-General v. The
Earl of Selborne , ou Ie maitre des roles Colln
adopte ce principe, a la p. 396: .
(TRADUCTION) Si'la personne que I'on cherche Ii assu-
jettir a I' impot est vi see par la lettre de la loi, elle doit
J'etrc , quelque onereux que Ie fardeau puisse sembler a
esprit judiciaite. D'un autre cote, si Ie gouvernement

qui cherche a prelever I' impet, ne peut etablir que Ie
contribuable est vise par la lettre de la loi,celui-ci en est
exempt, quoique apparemment, selon I'esprit de la loi , il
puisse sembler en etre autrement.

Les appelants renvoient a la controverse entre
((la forme et Ie fandD. Le tribumll, dit-on, doit
considerer l'((effet juridique. de l'operation et
negliger, ou du moins accorder une importance
bien moindre, au veritable fondement de la ques-
tion. Les appelants considerent des passages fort
connus tires de l'arret Commis.rioners of Inland
Revenue v. The Duke of Westminster , aux pp.

25 et 31.

Enfin, les appelants disent, ce qui ne fait aucun
doute, qu un contribuable peut arranger ses affai-
res de fagon a minimiser son assujettissement a

impOt , meme si les autorites fiscales ((n apprecient
12 (I 892J A.c. 150.
13 (1902) 1 K. B, 388.
14 (1936J A.C. I.
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ties as to his "ingenuity Duke of Westminster

supra, atp. 19.

If the submissions made on behalf of the appel-
lants, as to the proper principles to be applied in
constructing fiscal legislation , simply mean that it
is impermissible to bring to the task of construing
a fiscal statute a bias in favour of the Crown, then
I am in entire accord. A court of justice must act
as a neutral umpire, impartially and objectively,
between the taxpayer and the taxing authority.
Neither occupies a preferred position.

If, on. the other hand, the submissions of the

appellants mean that there are special principles of
construction governing the interpretation of fiscal
legislation, or that a court must uncritically and
supinely accept the form of the transaction, blind
as to what is actually happening, then, with
respect, I disagree,

Fiscal legislation does not stand in a category by
itself. Persons whose conduct a statute seeks to
regulate should know in advance what it is that the
statute prescribes. A court should ask-what
would the words of the statute be reasonably

understood to mean by those governed by the
statute? Unnatural or artifcial constructions are
to be avoided.

The correct approach, applicable to statutory

construction generally, is to construe the legisla-
tion with reasonable regard to its object and pur-
pose and to give it such interpretation as best
ensures the attainment of such object and purpose.
The primary object of a succession duty statute
such as the legislation under consideration, is to
capture such amounts for the fiscal coffers as the
words of the statutory net can catch. No legislative
intention can be assumed other than to collect such
tax as the statute imposes, no more and no less.

Although a court is entited, in the case of fiscal
legislation as with other enactments, to look to the
purpose of the Act as a whole, as well as the

particular purpose of a given section, it must stil
respect the actual words which express the legisla-
tive intention. In Corporation of the City of

pas son ((ingeniositeJt Duke of Westminster pre-
cite, a la p. 19.

Si les pretentions des appelants sur les principes
applicables a I' interpretation des lois fiscales signi-
fient simplement qu il n est pas permis de favoriser
Ie gouvernement dans I' interpretation d'une loi
fiscale, je suis entierement d'accord avec eux. Une
cour de justice doit agir comme arbitre neutre,
avec impartialite et objectivite, entre Ie contribua-
ble et les autorites fiscales. Aucun des deux n oc-
cupe une position privilegiee.

Si, d'un autre cOte, les appelants veulent dire
que I'interpretation des lois fiscles fait appel a des
principes d'interpretation particuliers, ou qu un tri-
bunal doh accepter sans sens critique et passive-
ment la forme de I'operation, se fermant les yeux
devant la reaIie, alors, avec egards, je ne partage
pas leur opinion.

Les lois fiscales ne constituent pas une categorie
a part. Unc personne dont la conduite est regle-
mentee par une loi devrait savoir a I'avance ce que
la Loi prescrit. Un tribunal doit se demander quel
sens les personnes regies par la Loi peuvent-eUes
raisonnablement lui donner? II faut eviter les

interpretations forces ou artificielles,

La bonne methode, applicable a I' interpretation
des lois en general, cst d' interpreter la loi en tenant
compte de son objet etde son but et de lui donner
interpretation qui permettra au mieux de les

atteindrc. L'objet premier d'une loi sur les droits
successoraux comme celie en cause en I'espece, est
de capturer au profit de I'Etat toutesles sommes
prisesdans les rets de la Loi. On ne peut presumer
autre intention de la part du legislateur que celie

de prelever les droits imposes par la Loi ni plusni
moins. 

Bien qu un tribunal ait Ie droit, dans Ie cas d'une
loi fiscale comme de toute autre loi, de tenir
compte du but de la loi dans son ensemble, de
me me que du but vise par une disposition don nee,

it doit neanmoins respecter Ie texte qui exprime
intention du legislateur. Dans I' arret Corporation
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Toronto v. Russel/ Lord Atkinson, delivering
judgment for the Privy Council stated at p, 501:

Their Lordships are moreover of opinion that, since
the main and obvious purpose and object of the Legisla-
ture in passing the Act 3 Edw. 7, c. 86, was to validate
sales made for arrears of taxes. . . the statute should
where its words permit be construed so as to effect that
purpose and attain that object. (Emphasis added.

The following passage is found in the judgment
of Brightman J. in the Chancery Division in
Sansom et al. v. Peay , at p. 379, concerning s.
29(9) of the FinanceAct:

In my view s. 29(9) is capable of bearing either the
strict construction for which counsel for the Crown has
argued or the broader construction advocated by counsel

for the trustees. Subsection (9) is an exempting subsec-
tion , and it is not of course my duty, even in the case if
(sic) a taxing statute, to try to ensure that the exemption
applies. But I think I am permitted to take into con-
sideration one factor which must have been present to
the mind of Parliament when enacting s. 29, The general
scheme of s. 29 is to exempt from liabilty to capital
gains tax the proceds of sale of a persn s hC)me. That
was the broad conception . . . It would not therefore be
surprising if Parliament formed the conclusion that, in
such circumstances, it would be right to exempt the
profit on the sale of the first home from the incidence of
capital gains tax so that there was enough money to buy
the new home. Nevertheless, it would not be permissible
for me to construe sub- (9) in a manner which /
thought was fair or reasonable unless the wording'

permits that construction. Nor do I intend to travel
outside the facts of the particular case before me.
(Emphasis added.

III

BENEFICIALL Y ENTITLED

1 turn now to the question whether the transac-
tion in the case at bar falls within the meaning of
the words of s. 2(5) so as to deem the twelve
grandchildren "successors . I repeat s. 2(5)(b):

IS (1908) A.C. 493.
16 (1976) 3 All E. R. 375.

of the City of Toronto v. Russel/ lord Atkinson
qui a rendu la decision du Conseil prive, a dit a la

501:

(TRADUCTION) Leurs Seigneuries sont de plus d'avis
que, puisque l'objet et Ie but principal que visait de toute
evidence la Legislature quand elle a adopte I'Act 3 Edw.
, chap. 86, etait de valider les ventes tenues pour

arrerages de taxes. . . on doit interpreter la Loi lorsque
ses termes Ie permettent, de fa on a donner effet a ee
butet a atteindre eet objectif. (Les italiques sont de
moi.)

Le passage suivant est tire de I opinion du juge
Brightman de la Chancery Division dans Sansom
et ai, v. Peay a la p. 379 , a propos du par. 29(9)
de la Finance Act: 

(TRADUCTION) A mon avis, Ie par. 29(9) peut etre
interprete soit dans Ie sens strict qu a defendu Ie substi-
tut du procureur general, soh dans Ie sens plus largemis
de I'avant par I'avocat des fiduciaires. Le paragraphe
(9) est une dispoition exoneratrice et il ne m appartient
evidemment pas, meme dans Ie cas d'une loi fiscaJe,

essayer d'assurer que l'exemption s applique. Je suis

eependant d'avis qu il m est permis de tenir compte d'
facteur que Ie legislateur devait avoir a I'esprit 10rsu
a promulgue I'art. 29. L'economie de I'art. 29 est

exempter de I' impot sur les gains en capital Ie produit
de la vente de la maison d'un particulier. C'etait la
l'intention generale. . . . II ne serait done pas surprenant
que Ie JCgislateur soit venu a fa condusion que, dans les
circonstances, Ie profit realise sur la vente de la premiere
maison doive, a bon droit , etre exempt de l' impOt sur les
gains en capital afin qu

j) .

,reste assez d'argent pour
acheter 'une nouvetJe maison. Neanmoins, it ne me serait
pas perm is d'interpreter Ie par. (9) !lne fafon que je
crois juste et raisonnable si Ie texte ne permettait p
ceUe interpretation. Je n ai pas non plus I'intention de
deborder du cadre du cas particulier qui m est soumis.

(Les italiques sont de moL)

III

LE DROIT A TITRE BENEFICIAIRE

Je passe maintenant a la question de savoir 

roperation en l'espece est visee par les termes du
par. 2(5) de fa on que les douze petits-enfants
soient reputes Clheritiers)!, v oici de nouveau I'al.
2(5)b):

15 (1908) A.C. 493. .
!6 (1976) 3 All E.R. 375.
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Where a corporation which is not resident in the Prov-
ince, other than a corporation without share capital, by
reason of the death of a deceased acquires or becomes
beneficially entitled to property of the deceased,

(a) . ..
(b) each of the shareholders of the corporation shall
be deemed to be a successor of property of the
deceased to the extent of the amount by which the
value of his shares in the corporation is increased by
tbe corporation acquiring or becoming beneficially
entitled to the property.

If the " corporation which is not resident in the
Province" and which "acquires or becomes benefi-
cially entitled to property of the deceased" 
identified as the subsidiary company, the direct
object of the beuest, then it is clear, upon a plain
reading, that the section does not reach the grand-
children as they are not shareholders of the legatee
corporation. If the Minister is to sustain the assess-
ment on the basis of s. 2(5)(b), he must establish
that the parent company became "beneficially
entitled" to property of the deceased.

If one resorts to legal dictionaries in search of
the meaning to be attributed such words and
phrases as "entitled"

, "

beneficial"

, "

beneficially
entitled"

, "

beneficial interest", and the like, it
soon beomes apparent their meanings are almost
invariably drawn from cases concerned with the
construction of wils or succession duty statutes.
The phrases naturally take their colour from the
word "beneficiary" who is, after all, the target of
the tax, Whether we like it or not, this takes us
into that formidable body of jurisprudence built up
by the courts of chancery. The Nova Scotia Act
deals with a subject-matter formerly administered

by the courts of equity and it uses phrases long
familar to those courts. At least in the pure wils
or trust situations

, "

beneficially entitled" refers to

an interest that would be recognized by, and
enforceable in , a court of equity. See Waters, Law
of Trusts in Canada (1974), at pp. 833-35.

The leading modern British authority is Uniacke
v. Attorney-General (In re Miller s Agreement)l1
in which Wynn-Parry J. had to determine whether

17 (1947) Ch. D. 615.

(TRADUCTION) Lorsqu une compagnie qui n a pas son

siege soia) dans la province, sauf une compagnie sans
capital-actions. acquiert un bien par testament ou un
droit a titre beneficiaire sur un bien au deces du defunt,

a) . ..
b) chaque actionnaire de )a compagnie est repute
heritier du bien du defunt en proportion de I'augmen-
tation tfe la valeur des actions de la compagnie qu
detient, du fait de l'acquisition par cette derniere du
bien ou du droit a titre beneficiaire. 

Si 1'0n determine que la .compagnie qui n a pas

son siege social dans la province\) et qui ((acquiert

un bien par testament ou un droit a titre benefi-
ciaire sur un bien.., est la compagnie filiale; la
legatairc directe, it ressort c1airement du texte
meme que l'articlc nc vise pas les petits-enfants qui
ne sont pas actionnaires dela compagnie legataire.
Pour que Ie Ministre puisse fonder la cotisation sur
l'al. 2(5)b), il Jui faut etablir que la compagnie
mere a acquis un IIroit a titre beneficia ire\) sur les
biens du defunt.

Si I'on cherche dans les dictionnaires juridiques
la definition de mots et d'expressions comme
.droib, .beneficiaire.., .droit a titre ooneficiaire..
.droit bcneficiaire.., etc., il ressort rapidement

elles sont toujours tirees d'affaires portant sur
interpretation de testaments ou de 10is imposant

des droits successoraux. Ces expressions tirent
naturellement leur sens du terme' .benericiaire..
celui qu apres tout, l' impot vise. Que cela nous
plaise ou non, cela nous oblige a tenir compte de
l'enorme jurisprudenceelaboree par les COUTS de
chancery. La Loi de la Nouvelle-Ecosse porte sur
un domaine dont l'application relevait jadis des
COUTS equity et emploie des expressions bien

connues de celles-ci. Dans les cas dairs de testa-
ment ou de fiducie du moins, I'expression .droit a
titre beneficiaire. designe un droit que I'on pouvait
faire valoir devant une cour equity et que celle-ci
sanctionnait. Voir Waters, Law of Trusts in
Canada (1974), aux pp. 833 a 835,

L'arret de en droit moderne britannique est
Uniacke v. Attorney-General (In re Miler
Agreement) 11 ou Ie juge Wynn- Parrydevait d6ci-

17 (1947) Ch. D. 615.
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the plaintiffs were "beneficially entitled" to cer-
tain annuity payments which partners of the retir-
ing (and since deceased) partner covenanted to pay
the plaintiffs , family of the former partner.

In the clearest statement of the law on this
point, the learned trial judge said (at p. 625):

The word "entitled", as used in this section, appears to
me necessarily to carry the implication that for a person
to be entitled to property under this section it must be
capable of being postulated of him that he has a right to
sue for and recover such property.

This "sue for and recover" rule was followed in
Re J. Bibby Sons, Ltd. Pensions Trust Deed,

Davies v. Inland Revenue Commissioners . There,
at p. 487 Harman J. held a widow not to 
beneficially entitled" to an income from a pen-

sion on the ground that she had not "such an
interest in property as would be protected in a
court of law or equity

There are Canadian cases which touch upon the
subject. In Re Steed and Raeburn Estates; Minis-
tel' of National Revenue v. Fitzgerald et al. 19
concerned whether or not the property in question
was situated in Canada. Rand J. considered the
nature of a beneficiary s interest:

But in addition to his capacity of representing the
deceased, the executor in equity is looked upon as
quasi-trustee for the beneficiaries; and tbe beneficiary
entitled to resort to that court to have the duty of the
executor enforced. The "interest" in property tbat 
transmitted results from that right and becomes, there-
fore, an equitable interest, subject to the rules which
underlie equitable administration. (at p. 461)

Locke J., in dissent, indicated he too would
define a beneficiary as one who could compel the
trustees properly to administer the estate.

Cossitt v. M. 20 involved, in part, consider-

ation of s. 2(m) of the Dominion Succession Duty
II (1952) 2 All E.

R. 483.
19 (/949) S. R, 453,
20 (1949) 4. D.

L.R. 705.

der si les demandeurs avaient un ((droit a titre
beneficiairc" sur des rentes ' que les assacies de
associe retraite (et decede depuis) avaient con-

venu de verser aux demanderesses, c est- dire a la
famile de l'ancien associ6.

Dans l'enonce Ie plus clair du droit sur ce point,
Ie savant juge de premiere instance a dit, a la p.
625:

(TRADUCTION) A mon avis, I'emploi du terme ((droit.
dans cet article emporte necessairement que, pour

une personne ait droit a un bien en vertu de cet
article, if faut qu elJe ait Ie droit de poursuivre en justice
Ie recouvrement de ce bien.

Cette regIe de cpoursuivre en justice Ie recouvre-
menb a ete suivie dans I'arret Re j. Bibby Sons,
Ltd. Pensions Trust Deed, Davies v. Inlflnd Reve-
nue Commissioners . Dans cet arret, a la p. 487
Ie juge Harman a decide qu une veuve n avait. pas
de .droit a titre beneficiaire:e sur Ie revenu d' une
pension parce qu elle n avait pas (TRADUCTION)
cun droit au bien que protegerait une cour -
common law ou d' equity..

II existe des decisions canadiennes surce; sujet.
arretln Re Steed and Raeburn Estates; Minis-

ler of National Revenue v. Fitzgerald et al.
porte sur la question de savoir si Ie bien en ' cause
est ou non situe au Canada, Le juge Rand a
examine la nature du droit d' un benHiciaire: 

(TRADUCTION) Mais en plus de son pouvoir de repre-
senter Ie defunt, l'executeur , en equity, est considere

comme un quasi- fiduciaire pour lesbenHiciaires; et Ie
beneficiaire peut avoir recours a cette cour pour obliger
executeur a s acquitter de ses obligations. t.e cdroib au

bien transmis decoule de ce droit et devient, par conse-
quent, un droit en equity, soumis aUK rcgles sous-jacen-
tes a I'administration en equity. (a Ja p. 461) 

Le juge Locke, dissident, a laisse entendre que
lui aussi definirait Ie beneficiaire comme celui qui.
peut obliger les fiduciaires a bien administrer la
succession.

L ' arret Cossit v. M. partait, en partie,
sur I'al. 2m) de la Loi sur les droits de succession

IS f (952) 2 All E. R. 483.
19 r 1949) R.C.S. 453.
20 (1949) 4 D. loR. 705.
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Act, 1940-41 (Can.), c. 14, as amended by 1942-
, c. 25. The question faced by O'Connor J. was

whether the general power given the beneficiary,
to use all or any part of the capital, was "proper-
" to which the beneficiary was "beneficially

entitled" . O' Connor J, held at p. 708:

Entitled" in s. 2(m), in my opinion, should be given

the same meaning set out by Wynn-Parry J. In re

Miler s Agreement, Uniacke v. Attorney- General,
(1947) 2 All E.R. 78 , in which after discussing the word
entitled" in s. 2 of the Succession Duty Act, 1853

(Imp. ), c. 51 , he said at p. 83: "The word 'entitled' , as
used in this section, appers to me necessarily to carry
the implication that, for a person to be entitled to
property under this section. it must be capable of being
potulated of her that she has a right to sue for and
recover such property.

Until the appellant exercised the power in his own
favour, he would not have the right to sue for and
recover the capital.

Wanklyn et al. v. was a very similar
case. In addition to an interest in the income from
the capital sum, the beneficiary there was vested
with a general power of appointment. If he exer-
cised the power fully he would become absolute
owner of the capital. The Minister sought to tax as
if the property had been bequeathed absolutely.
Cartwright J., delivering judgment for himself and
Fauteux J., held at p. 75:

The respondent's argument depends upon the proposi-
tion that a person who is given a power over property
thereby becomes beneficially entitled to such property
but in my view this is not the law and no words in the
Statute so provide. As is pointed out in Halsbury, 2nd
Edition, Vol. 25 , page 5) 5:

The creation of a power over property doe not in
any way vest the property in the donee, though the
ex.ercise of the ' power may do so; and it is often
difficult to say whether the intention was to give
property or only a power over property.

These two cases are analogous to the case at
ba.r. The parent company in the case at bar is in a
position at any time to wind up its wholly-owned
subsidiary and obtain the legacy bequeathed to the

-_.........

21 f! 953J 2 S.C.R. 58.

du Dominion, 1940-41 (Can. ), chap. 14, modific
par 1942-43, chap. 25. Le juge O'Connor devait
repondre Ii la question de savoir si Ie pouvoir
general donne au beneficiaire d'utilser le capital
en totaJite ou en partie eta it un ((bienD sur lequel Ie
beneficiaire avait un ((droit Ii titre beneficia ire)). Le
juge O'Connor a decide Ii la p. 708:

(TRADUCTION) A mon avis , Ie terme ((droib Ii rat.
2m) do it etre interprete dans Ie sens enonce par Ie juge
Wynn- Parry dans In re Miler s Agreement, Uniacke v.
Attorney- General, (1947) 2 All E. R. 78, ou, apres avoir

traite du terme ((droit. a l'art. 2 de la SUl.ession Duty
Act, 1853 (Imp.), chap. 51, iJ a dit a la p. 83; .A mon
avis, I'emploi du terme ((droit. dans eet article em porte
necessairement que, pour qu une personne ait droit a un
bien en vertu de eet article, it faut qu elle ait Ie droit de
poursuivre en justice Ie recouvrement de ce bien.

appelant n a aucun droit de poursuivre en justice Ie
recouvrement du capital avant d' avoir exerce ce pouvoir
pour lui-meme.

L'arret Wanklyn et autres c. M. est une
affaire tres semblable. En plus d'un droit afferent
au revenu tire d'un montant de capital , Ie benefi-
ciaire dans cette affaire etait investi d'un pouvoir
general de nomination. S'il exer ait ce pouvoir

pleinement, il devenait proprietaire absolu du capi-
tal. Le Ministre a cherche Ii pre lever Ie meme
impot que si Ie bien avait ete legue en propriete
absolue. Le juge Cartwright, qui a rendu jugement
en son nom et au nom du juge Fauteux, a decide a
la p. 75:

(TRADUCTION) L' argument de I' intime se fonde sur la
proposition qu une personne a qui est eonfere un droit
sur un bien acquiert par III Ie droit a titre beneficiaire de
ce bien, mais, a mon avis, ce n est pas justifie en droit et
rien dans la Loi ne dit eela. Comme Ie souligne Hals-
bury, 2 edition , vol. 25 , page 5) 5:

La constitution d'un droit sur un bien ne rend pas Ie
donataire proprietaire, quoique l'ex.et'cice de ce droit
puisse avoir ce resultat; et iI est souvent diffci1e de
dire si I'intention etait de donner la propriete du bien
ousimplement un droit sur celui-ci.

Ces deux affaires sont semblables a la presente.
La compagnie mere en l'espee est en position en
tout temps de liquider sa fiiale a part entiere et

obtenir Ie legs qui a ete fait Ii celIe-d. Le Minis-

21 (l953J 2 R. S. 58.



812 COVERT et al. v. MINISTER OF FINANCE (N. Dickson J. (1980) 2 S.C.R.

subsidiary. The Minister contends that this power
places the parent in the position of being "benefi-
cially entitled" to the residue of Mr. Jodreis
estate. It is true that the word "power" is a term of
art and was so used in the two cases to which I

have referred. The cases are helpful though in that
each recognizes a beneficial interest as an interest
or right recognized by the courts of equity, The
fact that there would be no legal impediment to
one acquiring the property is not suffcient. Benefi-
cial entitlement arises only in those situations
where equity recognizes the interest.

Re Chodikofj'2 is the closest case, factually, to
the present case. The deceased had made two

dispositions" of shares in private corporation

controlled by him. In one, he caused 500 treasury
shares to be transferred at an undervaluation to

another personal corporation, the common shares
of which were held in trust for his wife and
children. In the other disposition he made a simple
transfer of a quantity of common shares of one
private corporation to another. The Minister
sought to. invoke the rate of taxation imposed on

strangers" on the ground that the corporations
were "strangers , The taxpayer responded by
asserting that only the wife and children would
ultimately benefit from the dispositions. Conse-
quently, the lower rate of tax should have been
used. Fraser J., at first instance, agreed. Upon
appeal , counsel for the respondent argued that the
corporate veil" should be lifted and the transac-

tion regarded in substance as one by which the
deceased conferred a benefit upon his wife and
children. That is essentially the argument
advanced in the instant case. The followiQg pas-
sage from the judgment of Arnup J.A. is pertinent:

. .. 

Undoubtedly, the effect of the transaction was to
incrcase the assets of Bemar, but the making of the
disposition did not in itself, it seems to me, "benefit" the
beneficiaries under the trust. Whether in the long run
they would be better off by reason of the disposition
depended on a number of factors which might occur in
the future, including the winding up of Bemar

, . .. 

(1971) I 321.

tre soutient que ce pouvoir donne a la compagnie
mere un .droit a titre beneficia-ire. sur Ie residu de
la succession de M. Jodrey. II est exact que 
terme .pouvoir)) est un terme technique qui acte
utilse dans ce sens dans les deux affaires que j'ai
mentionnees. Par contre ces arrets sont utiles puis-

its definissent un droit benUiciaire comme un
droit reconnu par les cours equity. Le fait qu
y a pas d'obstacle juridique a I' acquisition par

quelqu un d'un bien ne sufft pas. Un y a de droit
a titre benMiciaire que lorsque equity reconnait
ce droit.

arret Re ChodikofP2 est l'affaire dont les faits
sont les plus proches de Ia presente. Le d6funt
avaH fait deux ((dispositions. d'actions dans une
compagnie privee qu il controlait. Dans I'une, il a
fait transfere aune autre compagnie privce, dont
les actions ordinaires etaient detenues en fiducie
pour sa femme et ses enfants, 500 actions de
tresorerie pour un prix moindre que leur valeur.
Dans l'autre, i1 a simplement transfere un certain
nombre d'actions ordinaires d'une compagnie
privee Ii une autre. Le Ministre a cherche Ii appli-
quer Ie taux d' imposition auquel etaient assujettis
les .etranger au motif que les compagnies etaient
des .etrangeres)), Le contribuable a repliqu6 que
seuls sa femme et ses enfants tireraient unavan-
tage en dernier ressort des dispositions. Par conse-
quent, Ie taux d'imposition moindre devait s appli-
quer. En premiere instance, Ie jugeFraser lui a
donne raison. En appel, I'avocat de I'intime a

soutenu qu i! faltait soul ever Ie ((voile de la compa-
.r gnie. et considerer l'operation en substance comme

une operation par laquelle Ie d6funt avait ,confere
un avantage a sa femme et ases enfants. C'est la

essentiel de I'argument que I'on fait valoir en
espece. Le passage suivant de I' opinion du juge

Arnup en Cour d' appel est pertinent:

(TRADUCTION) 

.,. 

II ne fait aucun doute que I'opera-
tion a eu pour effet d'augmenter I'actif de Bemar mais,
a mon avis, la disposition en soi n a pas conrere un

cavantage. aux beneficiaires de Ja fiducie. La question
de savoir si, a long tcrme, ils tireront un avantage de
cette dispoition depend de pJusieurs facteurs pouvant
survenir darts Ie futur, y compris Ja liquidation de
Bemar, . . .

22 (l97!) 1 O.R. 321.



(1980) 2 R. Le luge Dickson 813COVERT et autres c. MINISTRE DES FINANCES (N.

No property interest accrued to the trust, either at taw
or in equity, by reason of the disposition. The only effect
was that in certain events an asset which it already held
might become more valuable.

If the cestuis que trustent did not "benefit" by the
disposition , who did? The inevitable answer must be that
Bemar did i.e., that corporation acquired an asset. The
asset was not acquired by its shareholders or any class of
them, any more than any interest in the asset was
acquired by a creditor of the company, if such there
were.

In my opinion , the link between the disposition on the
one hand and the persons who were said to benefit on
the other is much too tenuous and, indeed, is in law

non-existent. A person does not become liable to tax
under the Succession DUlY Act, by reason of a dispoi-

tion, merely because it later turns out that as a result of
a whole series of events, including the disposition, he is
better off than he would have been if the dispoition had
not been made. Only persons who receive a benefit from
the dispoition itself are caught by the provisions of the
statute. (at pp. 330-33 J)

Chodikoffs case is important because the
Ontario Court of Appeal refused to give effect to
the very argument employed in this case. In all
likelihood the wIfe and children would ultimately
benefit from the transactions; in law the corpora-

tions, and not the family, were the beneficiaries;
the Court refused to lift the "corporate veil"

I refer briefly to the American authorities to
indicate the uniformity of jurisprudence on the
meaning of "beneficially entitled". A case often
cited is People v. McCormick This case makes it
clear that the phrase is a compendious expression
denoting the types of interests recognized by
courts of equity. In Montana Catholic Missions v.
Missoula County , the Supreme Court of the
United States expressly included in its definition
the element of the abilty to sue to enforce the

rights.
The expression, beneficial use or beneficial ownership

or interest, in property is quite frequent in the law, and
means in this connection such a right to its enjoyment as
exists where the legal title is in one person and the right

-..---

23 (1904), 20811. R. 437.
24 (1905), 200 U.S. 118.

La fiducie n a acquis aucun droit de propriete, ni en
droit ni en equity, du fait de la disposition. Ceci a eu
pour seul cffet que, dans des circonstances donnees, la
valeur d' un bien qu elle detenait deja pouvait augmen-
ter.

Si les cestuis que trustent ont pas tire d' ((avantage-
de Ja disposition, qui en a profite? La scule reponse est

iI s agit de Bemar, c. a.-d. que cette compagnie a
acquis un bien. Ce bien n a pas ete acquis par ses
actionnaires ou par une categorie d'entre eux, pas plus

un droit au bien n a ete acquis par un creancier dela
compagnie, s iI yen avait.

A mon avis, Ie lien qui existe entre la disposition d' une
part et les personnes dont on a dit qu elles en ont tire un
avantage de l'autre est beaucoup trop tenu ct , d'ailcurs
inexistant en droit. Une personne nc devient pas imposa-
ble en vertu de la Succession Duty Act a cause d'une
disposition, simplement parce qu iI s avere plus tard qu
la suite de toute une serie d'evenements, y compris la
dispoition, elle se trouve dans une mcillcure situation
que s iJ n y avait pas eu de dispoition. Seules Ics person-

nes qui tirent un avantage de la disposition el1e-meme
sont vi sees par les termes de la Loi. (au x pp. 330 et 33 J)

importance de l'arret Chodikofl vienl de ce

que la COUT d'appel de l'Ontario a refuse d'ac-
cueillr l'argument meme que I'on fait valoir en
espece. Selon toute probabilte, l'epouse et les

enfants auraient tire un avantage en dernier res-

sort des operations; en droit, les compagnies, et
non la famile, etaient les bCneficiaires; la Cour a
refuse de soulever Ie uvoile de la compagnie.

Je renvoie brievement a la jurisprudence ame-
ricaine pour souligner l'uniformite de la definition
juridique de l'expression . droit a titre beneficia ire..
Une affaire souvent citee est People 

McCormick , Il en ressort clairement que l'ex-
pression resume en" termes succincts les differents
droits reconnus par les tribunaux equity. Dans
l'arret Montana Catholic Missions v. Missoula
County la Cour supreme des Etats-Unis a inclus
expressement dans sa definition la possibilte de

poursuivre en justice la sanction des droits.
(TRADUCTION) Les expressions, usufruit, propriete

beneficiaire ou droit benHiciaire en matiere de biens se
retrouvent frequemment en droit, et, dans ce contexte,
elles ont Ie sens du droit a la jouissance de ce bien qui

23 (1904), 208 II. R. 437.
(1905), 200 U.S. 118.
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to such beneficial use or interest is in another, and
where such right is recognized by law, and can be
enforced by the courts, at the suit of such owner or of
some one in his behalf. (at pp. 127-28)

The trustee Acts of eight of the provinces use
the phrase "beneficially interested" in the sense of
a beneficiary or successor with such an interest as
would be recognized and enforced by the courts,
someone -who, by definition, is competent to seek
relief in the event , for example, of default on the
part of the executors and trustees of the estate. See
the Trustee Act S. 1967, c. 317, s. 40.

The meaning attached to the phrase "beneficial-
ly entitled" is closely linked' to the meaning of the
word "beneficiary -at least in succession duty
cases. The phrase, the authorities indicate , imports
the requirement that he who is "beneficially enti-
tled" be able to go to court to have his interest in
the property protected.

The nub of the problem in this case is that the
draftsman of the statute selected a phrase well
known to the courts; in effect, a term of art. There
was awareness of the complications which could
arise should a non-resident corporate entity be
interposed between the trustee and the resident
intended to be benefited. Hence s, 2(5). The
draftsman anticipated that courts might be unable
to find a shareholder of the corporate legatee to be
beneficially entitled". The draftsman failed, how-

ever , to provide for the interposition of a second
non-resident shareholder. 

Counsel for the Minister of Finance submits

that " the expression 'beneticial1y entitled' has a
broad connotation, the ordinary or plain meaning
of which encompasses the present transaction . In
the absence of earlier authority and in a context
other than one related to estates and succession
duties a court m ight be much inclined to give
effect to this submission and construe "beneficially
entitled" according to what could be regarded as
the popular usage of the language employed. . But
in light of the uniform jurisprudence to the con-
trary, I find it impossible to accede to counsel'
submission.

existe lorsque Ie titre juridique appartient a une per-
sonne et Ie droit d' usufruit a une autre; lorsque ce droit
est juridiquement reconnu, il pcut etre sanctionne par les
tribunaux , a la demande de ce proprietaire au de quel-

un en son nom. (aux pp. 127 et 128)

Les Lois concernant les fiducies de huit provin-
ces utilsent I'expression -droit a titre benCficiaireD
au sens d'un benMiciaire ou heritier dont Ie droit
serait reconnu et sanctionne par les tribunaux,
quelqu un qui, par definition, a un recours si , par
exemple, les executeurs et fiduciaires de la succes-
sion ne s acquittent pas de leurs obligations. Voir
la Trustee Act RS. S. 1967, chap. 317 , art. 40

Le sens de I'expression .droit a titre benefi-
ciajre. est intimement lie au sens du terme ubenefi-
ciaire))u moins dans les affaires concernant les
droits successoraux. ScIon la jurisprudence, l ex-
pression exige que celui qui a un .droit a titre
beneficiaireD puisse avoir recours aux tribunaux
pour faire proteger son droit sur Jebien.

Le nooud du probleme dans ce pourvoi est que Ie
redacteur de la Loi a utilse une expression bien

connue des tribunaux, a vrai dire un terme techni
que. II se rendait compte des complications pou-
vant survenir si une compagnie qui n a pas son

siege social dans Ia province etait interposee entre
Ie fiduciaire et Ie beneficiaire y residant. D'ou. Ie
par. 2(5). Le redacteur a prevu que les tribunaux
ne pourraient peut-Stre pas condure qu un action-
naire de la compagnie legataire a un droit a titre
benMiciaire.. Le rooacteur,. cependant , a omis de
prevoir I' interposition d'un deuxieme actionnaire
ne residant pas dans la province. 

avocat du ministre des Finances fait valoir que
(TRADUCTION) ((I' expression ((droit a titre benefi-
ciaire. a une large connotation, dont Ie sens habi-
tuel ou ordinaire comptend l'operation en cause..
En l;absence de precedents et dans un autre con-
texte que celui des succesions et des droits succes-
soraux, un tribunal pourrait tcndre Ii accueilir cet
argument et interpreter l'expression .droit a titre
beneficia ire. scIon ce qu on pourrait considerer
etre son sens couranLA la Jumiere de la jurispru-
dence uniforme au contraire, iJ m est impossible

accuei1ir cet argument.
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Here, J . H. Investments Ltd. , the parent com-
pany, has no standiJ;lg or capacity to "sue for and
recover the estate assets. J. c. Investments
Ltd., the subsidiary, is the beneficial owner of the
residue and it alone can sue the estate trustees to
obtain legal title of those assets comprising the
residue. J . H. Investments Ltd. perhaps has the

power, through its share control, to (:ompel 

Investments Ltd. to take steps against the trustees
but it has no independent claim and no claim to
beneficial entitlement which it can assert. It has no
right to require either the executors or the subsidi-
ary company to deliver or apply the bequest to its
benefit.

At trial, Mr. Justice Hart in his reasons for
judgment in the MacKeen matter, adopted in this
case, expressed these views:

In my opinion the Legislature of Nova Scotia in using
the expression "Where a corporation ... becomes
beneficially entitled to property of the deceased", it was
using it in the broad sense to cover the situation where
the corporation is put in a position to ultimately exercise
the rights of ownership over property of the decased. It
would be unnecessary to use additional words such as
directly or indirectly" or "is controlled by" to effect its

purpose. "Becomes beneficially entitled to is broad

enough to cover situations in which the property is
registered in another name or held in t ust or placed in

any form in which the corporation can legally recover
the property for its own benefit.

Mr. Justice Hart cited Montreal Trust Company
v. The Minister of National Revenue (Torrance
Estate) , where Rand j. , in obiter added a gloss
to the Miler s Agreement case, supra, at p. 149:

The test was, that it must be "potulated of him (the
successor) that he has a right to sue for and recover such
property . If the word "recver" extends to the applica-
tion of money to one s benefit, and "sue for" to an
ultimate and alternative resort as the effective cause of
p-ayment, I am disposed to accept it.

The remarks of Mr. Justice Rand were made in
the context of the peculiar facts of the Torrance

-.....-

25 (1958) S.C.R. 146.

En l'espece, J . H. Investments Ltd. , la compa-
gnie mere, n a pas l'interet ou la capacite pour
.poursuivre en justice Ie recouvremenb des biens
de la succession. J. C. Investments Ltd., la
fiiale, est proprietaire beneficiaire du residu et elle
seule peut poursuivre les fiduciaires de la succes-
sion pour obtenir Ie titre juridique des biens for-
mant Ie residu. J.B.H. Investments Ltd. a peut-
etre Ie pouvoir , par Ie biais de son controle sur les
actions, de forcer C. Investments Ltd. a pren-
dre des mesures contre les fiduciaires, mais e1Ie n
pas de droit independant et ne peut faire valoir de
droit a titre beneficia ire. Elle n a pas Ie droit

exiger soit des executeurs soit de Ia fiiale qu

lui remette Ie legs ou qu on l'utilise a son profit.

En premiere instance, Ie juge Hart, dans les
motifs de jugement de l'affaireMacKeen adoptes
en l'espec, a exprime l'opinion suivante:

(TRADUCTION) A mon avis, quand la legislature dc la
Nouvelle-Ecosse emploie l'expression .Lorsqu une com-

pagnie . . . acquiert un droit a titre benCficiaire sur un
bien , eUe l'emploie dans son sens large afin de viser Ie
cas ou la compagnie se trouve dans une position qui lui
permet d'exercer en dernier ressort les droits de pro-
pricte sur un bien du defunt. I1 scrait superflu d'em-
ployer a cette fin des termes additionnels comme o:direc-

tement ou indirectemenb ou ((est contr6le par..
expression ((acquiert un droit a titre benHiciairc. est

suffisamment large pour viser les situations ou Ie bien
est enregistrc a un autre nom ou est d6tenu en fiducie ou
place de fa on a ce que la compagnie puisse 16galement
recouvrer Ie bien a son profit.

Le juge Hart a renvoye a l'arret Montreal Trust
Company c. Le ministre du Revenu national (la
succession Torrance) , oU Ie juge Rand, en obiter,
a commente l'arr Miler's Agreement precite, a
la p. 149:

(TRADUCTION) Le criterc etait Ie suivant: on devait 
.etablir qu iJ (l'heritierl a Ie droit de poursuivre en
justice Ie recouvrement de ce bien)). Sile terme ((recou-

vremenb s etend a I'utilisation d' argent au profit 
quelqu , et ((poursuivre en justice)) a un recours subsi-
diaire en dernier ressort comme moyen effcace de paie-
ment, je suis dispose a accepter ce critere.

Les remarques du juge Rand ont ete faites dans Ie
contexte des faits particuliers de I'affaire de la

2S (1958) R.C.s. 146,
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Estate case and in my view do not assist in under-
standing the phrase "beneficially entitled"

Mr. Justice Hart cited at length from Rodwell
Securities Ltd. v. Inland Revenue Commission-

ers which, as I read the case, roundly rejected
the argument that beneficial ownership" was not
a term of art but fell to be construed liberally so as
to incJude any person having complete control over
the disposition of property. Pennycuick J. in the
Rodwell case rightly noted that the section with

which he was deaHng did not contain the words
directly or indirectly . In this respect, that case

parallels the case at bar. Pennycuick J., in a
passage which bears upon the present inquiry said:

The rest of counsel's contentions really amounted in
one set of terms or another to the proposition that the
expression "beneficial owner requires, and must be
given a wide and liberal construction. I can answer that
only by saying that it seems to me that Qne must
construe the expression according to its legal meaning. I
do not think that there is anything in the context of the

section which requires one to do otherwise. (at p. 261)

Mr. Justice Hart interpreted the expression
beneficial owner" as meaning "the real or true

owner of the property. . . the one who can ulti-
mately exercise the rights of ownership in the
property . No authority is given for this proposi-
tion. The legal basis is not clear.

Chief Justice MacKeigan agreed with Mr. Jus-
tice Hart and reinforced his conclusion that the
parent company was beneficially entitled to the
estate interest acquired by its subsidiary by com-
bining the operation of s. l(ae) and s. 2(5). He
said:

Let me explain. By s. 2(5) each MacKeen parent
company is, as the sole beneficial shareholder ofhs
subsidiary, undoubtedly deemed to be the successor in
respect of the pro rty b ueathed lo that subsidiary. A
successor" by s. 1 Cae) is declared to be a person who
becomes beneficially entitled" to property of the

deceased on his death. The parent company, having been
deemed a successor by s. 2(5), must then by s. I (ae) be

26 (1968) 1 AU E.
R. 257.

(1980) 2 S.

succession Torrance , a mon avis , ne faciltent
pas Ia comprehension de l'expression ((droit a titre
beneficiaire. .

Le juge Hart a cite de larges extraits de I'arret
Rodwell Securites Ltd. v. Inland Revenue
Commissioners , qui, selon moi, a rejete sans
reserve I'argument voulant que l'expression ((pro-
priete beneficiaire)) n est pas un terme technique;

on doit I' interpreter Iiberalement de fa90n a com-
prendre toute personne qui a un controle complet

sur l' usage du bien. Dans Rodwell Ie juge Pen-
nycuick a note a bon droit que l' artic1e a l'etude ne
contenait pas Ies termes o:directement ou indirecte-
menb. A cetegard, on peut faire un paraUele avec
ce pourvoi. Le juge Pennycuick, dans un passage
pertinent au present examen , a dit:

(TRADUCTION) Les autres arguments de I'avoct
une fa90n ou d'une autre, reviennent a dire que rex-

pression .proprietaire beneficiaireJJ exige une interpreta-
tion large et Jiberale et qu on doit lui donner cette
interpretation. Tout ce que jc peuxrepondre, c est qu
mon avis, cette expression doit etre interpretee con-
formcment a son sens juridique. Je, ne pense pas que
quelque chose dans le contexte de eet article exige une
interpretationdifferente, (a la p. 261)

Le juge Hart a interprete l'expression o:pro-
prietafre beneficiaire)) dans Ie sens; de (TRADUC-
TION) cproprietaire veritable oureel du bien. . 
celui qui peut en demier ressort exercer les droits
de propriete sur Ie bien)). II ne cite aucune jurispru-
dence a I'appui de cette interpretation et son

fondement juridique n est pas clair.

Le juge en chef MacKeigan s est dit d'accord
avec Ie juge Hart et a insiste sur sa conclusion que
la compagnie mere a . un droit a. titre benHiciaire
sur la succession acquise par sa filale, par I'effet
combine de l'al. lae) etdu par. 2(5). II a dit: 

(TRADUCTIONJ Jem expJique. En vertu du par, 2(5), 

chaque compagnie mere de MacKeen est, a titre de
seule actionnaire beneficiaire de sa filiale, sans aucun
doute reputee heritiere des biens I.egues a cette fiJiale.
Un .heritier)) est defini a J'al. 'ae) comme une personne
qui cacquiert un droit a titre beneficiaire)) sur un bien du
defunt a son deces. La compagnie mere, etant reputee
hCritiere de par Ie par. 2(5), doit donc etre reputee avoir

-.-

26 (1968J 1 All E.R. 257.
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deemed to be a person beneficially entitled to the prop-

erty in question.

Turning again to s. 2(5) and applying it again, the
parent company is a non-resident corporation. It is 
successor" via its subsidiary. By the combined effect of

s. 2(5) and s. I (ae). as above, it must therefore be itself
deemed to have become beneficially entitled to the
property. Accordingly its shareholder "sbaH be deemed
to be a successor" of the property.

With great respect, there is nothing in the particu-
lar statute or in any rule of statutory construction
of which I am aware that permits one to climb up
the corporate hierarchical ladder by applying s

2(5) time and again. That is the very gap in the
legislation of which the testator took advantage.

If the lower Courts are correct and the phrase

beneficially entitled" points to the locus of the
benefit and the ultimate use and enjoyment of the
property, it wil be seen, by this procss of reason-
ing, that the grandchildren are "beneficially enti-
tled" by virtue of s. l(ae) ab initio. This is not the
position taken by the Minister in these proceed-
ings. The Minister relied upon s. 2(5) in order to
reach the grandchildren. The- grandchildren, not

the parent J H. Investments, possess the ulti-
mate right and power to chieve by lawful means
the full enjoyment of the property. That results in
a dilemma that is diffcult to resolve, The difficul-
ty in the reasoning of the lower Courts is that such
a construction of '4beneficially entitled" leads ine-

luctably to the conclusion that s. 2(5) is super-

fluous and adds nothing to s. (ae),

In sum, the legal meaning of 4'beneficiaJly enti-
tled" is firmly imbedded in the concrete of earlier
adjudication. However unenamoured one may be
with the conduct of the testator in this case, I do
not think it is open to this Court to jettison trust
law and give a broad , non-technical meaning to the
phrase "beneficially entitled", based upon (i) the
supposed intent of the legislature to catch transac-
tions of this nature or (ii) the proposition that one
is beneficially entitled to property if at some time
in the future he can exercise powers (not drawn
from the wil) by which he may ultimately acquire
an interest in the property. Here the Court is not
being asked to introduce words into the Act in

un droit a titre beneficiair sur Ie bien en cause en vertu
de ('at. lae).

Si I'on ' revient au par. 2(5) et si on l'applique de
nouveau, la compagnie mere est une compagnie qui n

pas son siege social dans la province. Elle est .heritierer
par J' intermediaire de sa filale. Vu l' effet combine du
par. 2(5) et de l'at 1 ae. comme je I'ai deja explique, elle
doit !tre reputee propriHaire bCneficiaire du bien. Par
consequent, son actionnaire .est repute heritier,. du bien.

Avec egards, rien dans cette loi ou dans quelque
regie d' interpretation des 10is que je connaisse
autorise a remonter la chaine des compagnies

par I'application repetee du par. 2(5). C'est la la
faile m!me de la Loi que Ie testateur a exploitee.

Si les cours d'instance inferieure ont raison et
que l'expression .droit a titre oonUiciaireD se ratta-
che a la personne qui a Ie droit d' utilser et de jouir
en dernier ressort du bien, it nous faut condure,
selon ce raisonnement, que les petits-enfants ont
au depart un .droit a titre beneficiaireD en vertu de
aI. lae). Ce n est pas ce qu a soutenu Ie Ministre,

Il s est fonde sur Ie par. 2(5) pour assujettir les
petits-enfants. Les petits-enfants, et non la compa-
gnie mere J.B.H. Investments, ont Ie droit et Ie

pouvoir en dernier ressort d'obtenir legalement la
pleine jouissance du bien. 11 en resulteun dilemme
diffcile a resoudre. Le probl me que pose Ie rai-
sonnement adopte par les COUTS d' instance infe-
rieure est que pareile interpretation de l'ex-
pression .droit a titre bCneficiaire. mene inevi
tablement a la conclusion que Ie par. 2(5) est
superflu et n ajoute rien a I'al. lae).

En somme, Ie sens juridique de l'expression
.droit Ii titre b neficiaire. est fermement appuye
par la jurisprudence existante, Quelque negative
que soit I'opinion que l'on puisse avoir de la con-
duite du testateur en l'espe, je ne pense pas qu
soit loisible a Ia Cour de rejeter Ie droit des
fiducies et de donner Ii I'expression .droit a. titre
beneficiaire. un sens large et non technique Conde

sur (i) l'intention presumee du legislateur de viser
les operations de cette nature ou (ii) l' argument
voulant qu une personne ait un droit a titre benefi-
ciaire sur un bien si, a un moment donne dans Ie
futur, e1le peut exercer des pouvoirs (ne decoulant
pas du testament) lui permettant d'acquerir en
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order to cure an ambiguity, but rather to introduce
a new section to provide for a situation not cap-
tured by it. To do so would be tantamount to
changing the rules after the game has been played.

LIFTING THE CORPORATE VEIL

I think, however, it is proper for the Court to
look nofonly at principles of trust law, but to those
of corporate law. Principles of corporate law are of
assistance in determining whether, by virtue of its
ownership of all of the outstanding shares of

C. Investments Ltd., J. H, Investments Ltd.

can be said to be "beneficiaJIy entitled" to the
assets of J. C. Investments Ltd.

Hart J. held that "beneficial entitlement" was
used in its broadest sense; e., the right ultimately
to estabHsh the exercise of the rights of ownership.
On appeal, MacKeigan C. S. dealt with the

judgment of Pennycuick J. in Rodwell Securites
Ltd. v. Inland Revenue Commissioners, supra,
There, the question to be answered was whether a
wholly-owned subsidiary (Securities) of a wholly-
owned subsidiary (Group) of a parent company
(London) was beneficially owned by the parent
London.

Pennycuick J. held:
According to the legal meaning of the words, a company
is not the beneficial owner of the assets of its own
subsidiary. (at p. 260)

MacKeigan C. S. regarded that statement as

(a) inapplicable and, (b) not quite accurate. A
completely different statutory context and corpo-
rate scheme was involved in that case. In .his view:

It seems tome apparent that a company may, depending
on its make-up and status, become the beneficial owner
of the assets of its subsidiary, and thus be beneficially
entitled to them within the meaning of the latter phrase
as used in the Suc ession Duty Act.

definitive un droit au bien. En l'esp(ce, 'on ne
demande pas a la Cour d' introduire dans la Loi des
mots propres a dissiper une ambigurte, mais bien

introduire un nouvel article pour regler une si
tuation qu elle n a pas visee. Y acceder reviendrait
a changer les regles une fois la partie terminee.

SOULEVER LE VOILE DE LA COMPAGNIE

Je crois , cependant, que la Cour peut it bon droit
tenif compte non seulement des principe du droit
des fiducies, mais egalement de ceux du droit des
compagnies. Les principes du droit des compagnies
sont utiles pour determiner si l'on peut dire que

H. Investments Ltd. , en tant que proprietaire

de toutes les actions emises de J.O .C. Investments

Ltd., a un .droit a titre beneficiaire sur les biens

de J. C. Investments Ltd.

Le juge Hart a decide que I'expression .droit a

titre beneficiaire)) etait utilsee dans son sens 
plus large, c est- dire, celui de faire valoir en
dernier ressort les droits de propriete. En Cour
appel de la Nouvelle-Ecosse, Ie juge en chef

MacKeigan a examine Ie jugement du juge PennYk
cuick dans Rodwell Securities Ltd. v. Inland
Revenue Commissioners, precite. La question a
trancher etait celIe de savoir si hf fiiate a part
entiere (Securities) d'une filiale a part entiere
(Group) d'une compagnie mere (London) eta it la
propriete beneficia ire de la compagnie . mere
London.

Le juge Pennycuick a dit:
(TRADUCTION) Selon le-sens juridiquedes mots, une
compagnie n est pas proprictaire ooneficiaire de I'actif
de sa proprefilale. (8. fa p: 260)

Le juge en chef MacKeigan a considerc eet cnonce
comme a) inapplicableet b) pas tout a fait exact.
Un contexte legislatif et une organisation des com- 
pagnies completement differents Maient en cause
dans cette affaire. 11 a dit:
(TRADUCTION) It me paraft evident qu une compagnie

peut, selon sa structure etson statut, devenir proprie-
taire ooneficiaire de I'actif de sa fiiate, et par conse-

quent avoir un droit a titre bcneficiaire sur ceux-ci au
Bens 00 cette expression est employee dans la Succession
Duty Act.
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With respect, Pennycuick J. did not hold merely
that London was not the beneficial owner of
Securities. Nor did he simply hold that it was not
the beneficial owner of the Group company. His
finding did not turn on the interpretation of a
statutory definition of "beneficial owner . Rather
he based his decision on the general principle that
a company is not the beneficial owner of the assets
of its own subsidiary:

. . . the parent company may very well have a controlling
interest right down the line, but doe not own any of the
assets of the subsidiaries. So here, although the London
company plainly has a controllng interest in the Securi-
ties company, it doe not own beneficially any of the
assets of the Group company, including the shares in the
Securities company. (at p. 260)

In his view, there was no indication in the statu-
tory provision directing any construction of
beneficial owner" other than according to its

legal meaning.

The other case directly referred to in the Courts
below is Littlewoods Mail Order Stores, Ltd. 

McGregor . It ilustrates a contrast in approach.
There, a parent, Littlewoods, and its subsidiary,
Fork, cmbarked on an elaborate scheme by which
Fork acquired a freehold estate and Littlewoods
madc payments, in thc form of rent. Lord Denning

R. was not prepared to regard the rent paid as a
business expense of Littlewoods. He held (at 
860):

I think that we should look at the Fork company and see
it as it really is-the wholly-owned subsidiary of the
taxpayers. It is the creature, the puppet, of the taxpayers
in point of fact; and it should be so regarded in point of
law. The basic fact here is that the taxpayers, through
their wholly-owned subsidiary, have acquired a capital
asset.

In Lit/ewoods the Court was concerncd with the

nature of the payment, rather than with a question
of proprietary rights of a parent, in the assets of a
subsidiary. Denning M. R, drew back the corporate
veil in order to ascertain the nature of the rent
payments made by the parent company. It is clear,

21 (1969) 3 All E.R. 855.

Avec egards, Ie juge Pennycuick n a pas simple-
ment decide que London n etait pas proprietaire

beneficiaire de Securities. II n a pas non plus
simplcment decide qu elle n etait pas proprietaire
beneficiaire de la compagnie Group, Sa conc1usion

est pas lice a l' interpretation d'une definition
legislative de l'expression uproprietaire benefi-
ciaire)). II a plutot fonde sa decision sur Ie principe
general qu une compagnie n est pas proprietaire
beneficia ire de l'actif de sa propre filale: 
(TRADUCTION) ... la compagnie mere peut fort bien
avoir un controle total de ses filiales, mais elle n est
aucunement proprietaire de leur actif. Par consequent
en J'espece, bien qu il soit evident que la compagnie
London contr6le la compagnie Securities, elle n est
aucunement proprietaire benMiciaire de l'actif de la
compagnie Group, y compris des actions de (a compa-
gnie Securities. (a la p. 260)

A son avis, Ie texte de loi ne contenait aucune
directive voulant que I'on donne a l'expression
ICproprietaire beneficiaire- une interpretation diffe-
rente de son scns juridique.

autre arret auquel se sont rcpartees les cours
instance inferieure est Litt/ewoods Mail Order

Stores, Ltd. v. McGregor II ilustre une appro-
che differente. Dans cette affaire, une compagnie
mere, Littewoods, et sa filale, Fork ont mis au

point un plan complcxe en vertu duquel Fork a
acquis un terrain que Littlewoods payait sous
forme dc loyer. Le maitre des roles lord Denning a
refuse de considerer Ie loyer verse comme une
depense d'exploitation de Littlewoods. II a decide a
la p. 860:

(TRADUCTION) Je suis d'avis que no us devons regarder
la compagnie Fork et yoir ce qu elle est en realite-:la

fiiale a part entiere du contribuable. Elle est ta creation,
Ia marionnette du contribuabte dans les faits et devrait
etre consideree comme telle en droit. Fondamentale-
ment , Ie contribuable, par l'intermediaire de sa fiiale 
part cntiere, a acquis un bien en immobilsation.

Dans.l' affaire Litt/ewoods, Ie probleme soumis ala
Cour portait sur la nature du paiement, plutot que
sur les droits depropriete d'une compagnie mere
sur les biens d'une fiiale. Le maitre des roles
Denning a souleve Ie voile de la compagnie afin de
detcrminer la nature des paiements de loyer effec-

27 (19691 3 AJI E, R. 855.
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though , that since the Court viewed a portion of
the rents paid as being on account of capital
acquisition , the further inference is that the parent
would own the property of the subsidiary, on ter-
mination of the lease.

Notwithstanding the views of Lord Denning
M .R. as expressed above, the general and unques-
tioned principle of law is that a shareholder has no
proprietary interest in the assets of a company in
which he holds shares, otherwise than upon a
winding-up.

Bank voor Handel en Scheepvaart v. Slatford
and another contains a useful discussion on this
very point. Citing Salomon v. Salomon , and

other cases, Devlin J. affirmed the principle that

the assets of a company are not the assets of its
shareholders. The cases relied upon: Macaura v.
Northern Assurance Co. M. Co. Ltd. 
Dominion Bank Daimler Co. Ltd. v. Continental
Tyre and Rubber Co. (Great Birtain) Ltd. 32 

accepted as correct a statement by the Permanent
Court of International Justice, in Standard Oil
Co.'s Claim . atp. 162:

. .. 

the decisions of principle of the highest courts of
most countries continue to hold that neither the share-
holders nor their creditors have any right to the corpo-

rate assets other than to receive, during the existence of
the company, a share of the profits, the distribution of
which has been decided by a majority of the sharebold-
ers , and , after its winding-up, a proportional share of the
assets.

Devlin " J. had no doubt that courts can violate
principles of company law in considering relation-
ships between corporate entities. But he would
require statutory language which permits or
enables a court to do so:

No doubt , the legislature can forge a sledgehammer
capable of cracking open the corporate shell, and it can,

28 (I95Ij 2 All 
E.R, 779.

29 (1897) A.c. 22.
30 (19251 A.C.619.

. 31 (1937) 3 All E.R. 555.
32 (1916) 2 A.C. 307.
33 (1927) B. lnt'1 L.156.

tues par Ja compagnie mere. II est clair, cependant,
que puisque la cour a considerc qu une partie des
loyers avait ete payee pour acquerir un bien en
immobiJsation, it faut en deduire aussi que la
compagnie mere deviendrait proprietaire du ter-
rain de la fiiale a. expiration du bail.

Malgre cette opinion du maitre des roles lord
Denning, Ie principe de droit general et incontesta-
ble est qu un actionnaire n a pas de droit de pro-
priete sur les biens d'une compagnie dont it detient
des actions, sauf en cas de liquidation.

arret Bank voor Handel en Scheepvaart v.
Slatford and another contient une etude utile de
cette question. Renvoyant a l' arret Salomon v.
Salomon et a d'autres decisions, Ie juge Devlin a
confirme Ie principe voulant que les biens d'une
compagnie ne sont pas les biens de ses actionriai..
res. Voici les decisions sur lesquelles il s est fonde:
Macaura v. Northern Assurance Co. 
Co. Ltd. v. Dominion Bank)l ; Daimler Co. Ltd. 
Continental Tyre and Rubber Co. (Great Britain)
Ltd. . n a ensuite reconnu comme exact un
enonce de la Cour permanente de justice interna-
tionaJe dans l' arret Standard Oil Co s Claim)3

la p. 162:

(TRADUCTION) . . . les arrets de principe des plus hauts
tribunaux de la plupart des pays statuent toujours que ni
les actionnaires ni les creanciers n ontde droit sur les
biens de la compagnie si ce n est celui de recvoir,
pendant" son existence, une part des profits, dont la
distribution a ete decidee par une majorite des action-
naires, et, lors de la liquidation, une part proportionnelle

~~~

Le juge Devlin n avait al.cun doute que les tribu-
naux peuvent deroger aux priitcipes du droit des
compagnies lorsqu ils examinent les liens existant
entre des compagnies. II faudtait cependant, selon
lui

. '

un texte legislatif autorise un tribunal a
agir ainsi:
(TRADUCTION) II ne fait aucun doute que Ie legislateur
peut creer un outil capable de percer la coquilIe de la

28 (1951) 2 All E.R. 779,
29 (1897) A.C. 22.
30 (1925) A.C. 619.
31 (1937) 3 All E.R. 555.
32 (19I6( 2 A.C. 307.
33 (1927) B.Y. I nt'l. 156.
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if it chooses, demand that the courts ignore all the
conceptions and principles which are at the root of

company law, but the phrase "belonging to or held or
managed on behalf of' is too mild a weapon for that
purpose. (at p. 799)

The Macaura case, supra is cited by the appel-
lants herein. There , the appellant owned a sizeable
estate, on which he held five insurance policies
against fire on timber and wood products. He
assigned the interest in the timber to a company,
in which he held virtually all the shares. He was
the shareholder and creditor of the company at the
time there was a fire, The House of Lords held he
had no insurable interest, as shareholder, in the
assets of the company. Lord Buckmaster held:

Now, no shareholder has any right to any item of
property owned by the company, for he has no legal or
equitable interest therein, He is entitled to a share in the
profits while the company continues to carryon business
and a share in the distribution of the surplus assets when
the company is wound up. (at p. 626)

Lord Sumner stated, equally as clearly:

He stoo in no "legal or equitable relation to" the
timber at all. He had no "concern in" the subject
insured. His relation was to the company, not to its
goos. . . (at p. 630)

Lord Wrenbury agreed:

. . . the corporator even if he holds all the shares is not
the corporation , and that neither he nor any creditor of
the company has any property legal or equitable in the
assets of the corporation. (at p. 633)

In this Court, in the case of Army and Navy
Department Store Ltd. v. M. Cartwright J.
stated in his concurring reasons that, "With the
greatest respect for those who hold the contrary
view, I do not think that shareholders, either
individually or collectively, have any ownership
direct or indirect in'the property of the company in
which they hold shares." (at p. 511)

)4 (1953) 2 S.C.R. 496.

compagnie, et peut, a son gre, exiger que les tribunaux
ne tiennent pas compte de tous les concepts et principes
qui sont a base du droit des compagnies , rriilis I'expres-
sion oappartenant aou dctcnu ou gere au nom de- est
une arme insuffsante pour atteindre eet objectif. (a la p.
799)

Les appelants renvoient a l'arret M m:aura pre-
cite. L'appe1ant etait proprietaire d' un vaste ter
rain sur lequel it detenait cinq polices d'assurance
contre l'ncendie du bois d' reuvre et produits du
bois. II a ' nomme comme beneficiaire une compa
gnie dont il detenait virtuellement toutes les
actions. II etait actionnaire ct creancier de la
compagnie lorsqu il y eut un incendie. La Cham
bre des lords a decide qu il n avait pas d' interet
assurable, a titre d'actionnaire, sur les biens de la
compagnie. Lord Buckmaster a dit:

(TRADUCTION) Nul actionnaire n a de droit sur un bien

appartenant a la compagnie, car iI n a aucun droit a titre
de proprietaire ou de ben6riciaire a cet egard. II a droit a
une part des profits tant que la compagnie fait affaire et
a une part lors de la repartition du solde des biens
lorsque la compagnie est liquid6e. (a la p. 626)

Lord Sumner a dit , tout aussi c1aircrnent:

(TRADUCTION) II n avait aucun ((lien a titre de proprh
taire ou de beneficiaire aYe Ie bois d'reuvre. II n avait

. pas ((d' interet dans- I'objet assure. II avait un lien avec la
compagnie, non avec les biens de celle-ci .. . (a la p.
630)

Lord Wrenbury s est dit d'accord:

(TRADUCTION) '" l'actionnaire, meme s il deticnt

toutes les actions , n est pas la compagnie; ni lui ni aucun
crcancier de la compagnie n a de droit a titre de proprie-
taire ou de beneficia ire sur les biens de la compagnie. (a
la p. 633)

Dans I'arret de cette Cour Army and Navy
Department Store Ltd. c. M. 4, Ie juge Cart-
wright a dit, dans des motifs concordants, que
(TRADUCTION) uavec egards pour ceux. qui sont

avis contraire, je ne crois pas que les actionnai-
res, seuls au collectivement , aient de droit de pro-
priete, direct ou indirect, sur les biens de la compa-
gnie dont its detiennent des actions.)) (a la p. 511)

34 (1953) 2 R. S. 496.
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The authors of Fraser & Stewart Company
Law of Canada 5th ed. , 1962, make the point (at
p. ,20) that the distinction between a company and
its shareholders is equally applicable where a com-
pany is a subsidiary of another company, and that
a company and its \\holly-owned subsidiary are
separate and distinct legal entities, citing Cohen
L.J. in Ebbw Vale Urban District Council v. South
Wales Traffic Area Licensing Authority35 at p,

370:

Under the ordinary rules of law , a parent company
and a subsidiary company, even a hundred per cent
subsidiary company, are distinct legal entities, and in
the absence of an agency contract between the two
companies one cannot be said to be the agent of theother. 

Professor Gower in Modern Company Law, 4th
ed. , at pp. 123 et seq. details exceptional cases in

. which the courts have felt themselves able to
ignore the corporate entity and treat the individual
shareholders as entited to its property. These are
groupe under headings such as agency, trust (but
not in the sense that a company holds its property
on trust, for its members qua members), fraud or
improper conduct, public policy, quasi-criminal
cases and group enterprises. There is no hard
evidence of agency nor was agency argued before
this Court. The present transaction does nQt fit
easily into any of the other categories mentioned.
See also Palmer s Company Law 22nd ed" vol. 1
paras. 18-22, 18-23.

Generally speaking, in the absence of fraud or

improper conduct the courts cannot disregard the
separate existence of a corporate entity; see Pio-
neer Laundry and Dry Cleaners Ltd. v. Minister of
National Revenue There have been a number of
helpful articles ritten respecting the lifting of the
corporate veil in Canadian tax law: "Lifting the
Corporate Veil in Canadian Income Tax Law" by
Tamaki (1961-62) 8 McGil L.J, 159; "Taxation
and the Corporate Veil" by Mitchell (1966) 14

35 (1951) 2 K. B. 366 (C.A.).
(l938-39J C.T.C. 41 I (P.c.).

Fraser et Stewart, dans leur ouvrage Company
Law of Canada cd. ) (1962) soulignent (a la p.
20) que Ja distinction etablie entre une compagnie
et ses actionnaires s applique cgalement entre une
compagnie mere et sa filiale et qu une compagnie
et sa fiiale a part entiere sont des entitcs juridi-
ques distinctes. lis renvoient a ce sujet a l'arret
Ebbw Vale Urban District Council v. South Wales
Traffic Area Licensing AuthorityJ5 a la p. 370 ou
Ie lord juge Cohen a dit:

(TRADUCTION) Selon les principes juridiques ordinai-
res, une compagnie mere et sa fitiale, me me une fiiale 
cent pour cent, constituent des entites juriqiques distinc-
teset, en I'absence d'un contrat de mandat entre cUes
on ne peut dire de l'une qu eHe est mandataire de

autre,

Le professeur Gower dans son ouvrage Modern
Company Law Cd.)aux pages 123 et suiv. fait
mention de cas exceptionnels ou les tribunaux se
sont sentis autorises a ecarter la personna lite juri.
dique de la compagnie et a considerer que les
actionnaires individuels avaient droit aux biens de
celIe-ci. Ces cas sont groupes sous des rubriques
tels Ie mandat, Ia fiducie (mais non dans Ie sens ou
une compagnie detient ses biens enfiducie pour ses
membres a ce titre), la fraude ou la conduite
malhonnete, I'interet public, Ies affaire. quasi-cri-
minelles et Ies entreprisesgroupees. On n 'a pas
apporte de preuves d'un mandat ni fait valoir
devant cette Cour l'existence d'un mandat. L'ope-
ration en cause ne peut facilement etre classee
dans I'une des autres categories l1entionnees. Voir
aussi Palmer s Company Law (22 ) vol. 1

, p

18-22 et 18-23.

Regie genera Ie, en l'absence de fraude oude
conduite malhonnete, Ies tribunaux ne peuvent

ecarter I'existence juridique distincte d' une compa-
griie: voir Pioneer Laundry and Dry Cleaners Ltd. 

Minister of National Revenue II existe pIu-

sieurs articles utiles sur la possibilte de soul ever Ie
voile de la compagnie en droit fiscal canadien:
Lifting the Corporate Veil in Canadian Income
Tax Law" par Tamaki(l961-62) 8 McGil L.J.
159; "Taxation and the Corporate VeiJ par Mit-

3S (1951) 2 K.B. 366 (C.A.).
(1938-39) C.T.C. 411 (P.c.).
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Can. Tax J. 534; "Lifting the Corporate Veil:
Legislative and Judicial Incursions for Income Tax
Purposes" by Drache (1977) 29 Tax Conference
Report 673; "The Corporate Veil in Tax Law" by

Durnford (1979) 27 Can. Tax J. 282.

The Minister placed emphasis upon locus of
benefit and ultimate control rather than upon ini-
tial or intermediate locus of receipt. The Court is
invited to disregard the corporate arrangements,
although the authority for doing so is not specified.
The essence of the argument and the decision of
the Appeal Division is that a shareholder can
beneficiaHy own, and therefore be beneficially en-
titled to, the assets (or right to acquire assets) of
the corporation in which he holds shares. With
respect, shareholding control does not give benefi-
cial ownership of corporate assets nor beneficial
entitlement thereto.

There is a tendency to think loosely in terms of a
parent owning the assets of its wholly-owned sub-
sidiary but that is not so in law. No one would
suggest that a person owning 100 shares of
Canadian Pacific is the owner of, or .has a benefi-
cial interest in , the assets of Canadian Pacific. No
distinction can be made in principle between own-
ership of 100 shares in a major corporation and
ownership of all of the issued shares in a small
company. In neither case does the shareholder own
any asset other than shares. And the situation is
unaffected by the fact that one or more sharehold-
ers may have voting control and thereby be in a
position to acquire the assets or a portion thereof
on wind-up, or upon a distribution of assets other
than on wind-'up. If shareholders are beneficially
entited to the property of a corporation in which
they hold shares, then s. 2(5) would not have been
necessary.

It is fundamental that a company as a body

corporate is in contemplation of law an entity
separate and distinct from shareholders who com-
pose it. The principle of Salomon v. Salomon &
Co. Ltd. , supra is stil very much part of our law
and in general the courts have rigidly applied it.

chell (1966) 14 Can. Tax J. 534; "Lifting the
Corporate Veil: Legislative and Judicial Incursions
for Income Tax Purposes" par Drache(1977) 29
Tax Conference Report 673; "The Corporate Veil
in Tax Law" par Durnford (1979) 27 Can. Tax J.
282.

Le Ministre a insiste sur Ie lieu qui est avantage
et qui controle en dernier ressort plutot que sur Ie

lieu de reception initiale ou intermediaire. On
demande a la Cour d'ecarter I'organisation des
compagnies, sans specifier sur quel pouvoir eUe
peut s appuyer pour Ie faire. L'essence de l'argu-
ment et de I'arret de la Division d'appel est qu
actionnaire peut ctre proprietaire beneficiaire de
actif de la compagnie dans laquelle il detient des

actions (ou du droit de l'acquerir), et done d'
avoir un droit a titre benMiciaire. Avec egards, Ie
controle exerce par un actionnaire n emporte pas

la propriete beneficiaire de l'actif de la compagnie
ni de droit a titre beneficia ire sur celui-ci.

On tend generalement a croire qu une compa-

gnie mere est proprietaire de l'actif de sa filiale a
part entiere, mais ce n est pas vrai en droit. Per-

sonne ne pretendrait que queIqu un qui est proprie.
taire de 100 actions du Canadien Pacifique est
proprietaire de son actif ou a un droit a titre
benHiciaire sur celui-ci. On ne peut etablir de
distinctions de principe entre la propriete de 100
actions d'une compagnie importante et la propriete'
de toutes les actions emises d'une petite compa-
gnie. Dans un cas comme dans l'autre, I'action-

naire n est proprietaire d'aucun autre bien que des
actions. 11 importe peu qu un ou plusieurs action-
naires aient un contrOle majoritaire leur permet-

tant d'acquerir l'actif ou une partie de celui-ci a la
liquidation ou a l'occasion d' une repartition des
biens autre qu une liquidation. 5i les actionnaires
avaient un droit a titre beneficiaire sur les biens

une compagnie dont its detiennent des actions, Ie
par. 2(5) n aurait pas ete necessaire.

est fondamental qu une compagnie en tant
que corps constitue soit du point de vue juridique
une entite distincte des actionnaires qui la com-
pose. Le principe enonce dans I' arret Salomon v.
Salomon Co. Ltd. precite, fait toujours partie
integrante de notre droit et les tribunaux Pont en
general applique strictement.
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It would appear, therefore, that not even by
principles of company law can J. H. Investments

Ltd. be regarded as beneficial owner of the assets
of J. C. Investments Ltd. With respect, I think
the lower Courts were clearly wrong in law in
misapprehending the meaning of beneficial entitle-
ment and in confusing concepts of control and
ownership. Thus, the Court of Appeal was able to
say that control sufficient to enable J. H. Invest-
ments Ltd. ultimately to compel transfer of estate
assets to it, satisfied the s. 2(5) standard of benefi-
cial entitlement.

SHAM

I come finally to the question of "sham
Although sham was not alleged by the Minister, it
none the less warrants some consideration. I think
it must be kept uppermost in mind that the legisla-
tion here under consideration contains no provi-
sions which introduce a statutory concept of sham
fraud, improper tax avoidance or ilegal transac-
tions for the purpose of succession duty. In con-
trast , see. Part XVI of the Income Tax Act, 1970-
71-72 (Can. ), c. 63, entitled "Tax Evasion

It is also plain that appellants do not fit the
conventional "sham" standard of a transaction
purporting to create apparent legal rights av.d
obligations which are at variance with the legal
relationships which in fact characterize tbe
arrangement. There is here no subterfuge. The
documents were intended to be acted upon. Tbey
were not used as a cloak to conceal a different
transaction. They did not create between the par-
ties legal rights and obligations different from the
rights and obligations which the parties intended

to create. There is no camouflaging of the rights or
obligations of 'either J. H. Investments Ltd. or

C. Investments Ltd.

In the Nova Scotia Courts, Mr. Justice Hart, in
his reasons for judgment said:

I do not believe the Court has any right to set aside
bona fide transactions obvious1y designed for the avoid-

Meme en vertu des principes du droit des com-
pagnies, il appert qu on ne peut donc pas conside-
rerl.B.B, Investments Ltd. comme proprietaire
beneficiaire de l' actif de J. C. Investments Ltd.

Avec egards. je suis d'avis que les cours d' instance
inferieure ontmanifestement commis une erreur
de droit en interpretant mal Ie sens de droit a titre
beneficia ire et en confondant les concepts de con-
trale et de proprit te. Ainsi, la Cour d'appel a pu
dire qu un contrale suffsant pour permettre a

H. Investments Ltd. d' exiger Ie transfert des
biens de la succession, satisfaisait au critere 

droit a titre beneficiaire enonce au par. 2(5).

LA SIMULATION

Je me pcnche enfin sur la question de la e:imula-
tion)). Quoique Ie Ministre n ait pas pretendu qu
y ait eu simulation, cette question doit tout de

meme ctre examinee. Je crois qu il ne faut surtout
pas oublier que la 10i en cause en l'espece ne
contient aucune disposition qui intrOOuit la
notion de simulation, de fraude, d'evasion fiscale
iUegale ou d' operation iIegale en ce qui concerne
les droits successoraux. Voir par opposition la
Partie XVI de la Loi de /'mpot sur Ie revenu
1970-71-72 (Can.), chap. 63, qui porte Ie titre
d\(Evasion fiscale..

II est clair egalement que l'organisation des
appelants ne cadre pas avec Ie critere traditionnel

une operation ((simulee. aux fins de creer des
droits et des obligations apparelits qui ne corres-

pondent pas aux liens juridiques qui' caracterisent
en fait l'organisation. II n y a pas de subterfuge en
I'espece. On avait l' intention dedonner suite aux
documents. Ils n ont pas ete utilses pour dissimu-

ler une operation differente. lIs n ont pas cree
entre les parties de droits et d'obIigations diffe-
rents de ceux que les parties avaient f' intention de
creer. Onn a pascherche a camoufler les droits ou
obligations de J.B.H. Investments Ltd. ni de

InvestmentsLtd.

En NouveUe-Ecosse, Ie juge Hart, dans ses
motifs de jugement, a dit:

(TRADUCTION) Je ne crois pas que la Cour ait Ie droit
ecarter des operations faites de bonne foi qui visent



(1980) 2 R. COVERT et autres c. MINISTRE DES FINANCES (N. Le Juge Dickson 825

ance of tax on the ground that they are artificial and
designed to minimize or avoid payment of tax. The

jurisprudence which has arisen around the provisions of
Part 16 . . . does not apply here since those provisions
are not contained in the Nova Scotia Succession Duty
Act. The argument of the Crown that the scheme of
distribution adopted by Colonel MacKeen was patently
designed to avoid the provisions of the Act and that the
Court should therefore interpret the Act so as to catch
the taxpayer must fail.

I do not see, on the record, any indication that an
appeal was taken from the finding of Hart J. on
this issue.

The McCreath case (Minister of Revenue for

Ontario v. McCreath was cited in argument and
in the Courts below. The question there was
whether a settlor had retained an interest in settled
property so as to disentitle the property to an
exemption under The Succession Duty Act 
Ontario. That was a different case. The donor
sought to create the impression through the lan-
guage of the gifting instrument that she had dis-
posed wholly and irrevocably of the subject-matter
of the gift. The Court held that the degree of
control retained defeated characterization of the

transaction as a gift.

CONCLUSION

Applying the statutory language to the facts, I
. can only conclude that the transaction in the case
at bar does not fall within the words of s. 2(5) in
such manner that the twelve grandchildren are
deemed to be successors to the property of the

deceased. On the legal meaning of the words of s.
2(5) of'the Act, J. H. Investments Ltd. is the
deemed successor and has no liabilty for tax under
s. 8(2) because it is not resident in Nova Scotia.
The grandchildren are not successors and therefore
are not liable for duty under s. 8(2) of the Act.
One would have . to travel beyond the words of the
Act to find otherwise.

.'7 (1977) I S.C.R. 2.

manifestement Ii eviter Ie paiement de l'impOt au motif
enes sont artificielles et qu eHes cherchent a minimi-

ser ou eviter Ie paiement de l' impOt. La jurisprudence
qui porte sur les dispositions de la Partie 16 .,. ne

applique pas ici puisque ces dispositions ne se retrou-
vent pas dans la Succession Duty Act de la Nouvel1e-

Ecosse. II faut rejeter I' argument de Sa Majeste que
comme Ie plan de repartition adopte par Ie coloneJ
MacKeen a manifestement pour but d' eviter J'applica.
tion de la Loi, la Cour devrait interpreter la Loi de fa
a assujettir Ie contribuable a l'impOt. 
Je ne trouve, dans Ie dossier, aucune indication que
on ait interjete appel de la conclusion du juge

Hart sur cette question.

On a cite I' affaire McCreath (Ministre du
Revenu de rOntario c. McCreath en plaidoirie
et devant les tribunaux d' instance inferieure. La
question qui s y posait etait celle de savoir si la
constituante s etait reservee un droit sur les biens

faisant I'objet de la donation de fa on a les exclure
une exemption prevue a The Succession Duty

Act de 1'0ntario, C'etait hi une affaire differente.
La donatrice avait cherche a donner I' impression
par les termes de la donation qu elle avait dispose
totalement et irrevocablement des biens faisant
l'objet de la donation. La Coura decide qu elle

etaitreservee un controle suffisant pour empe-
cher de considerer l'operation comme une dona-
tion.

LA CONCLUSION

Si j'applique Ie texte de loi aux faits , je ne peux
que conclure que l'operation en l'espece n est pas

visee par les termes du par. 2(5) de fa on a ce que
les douze petits-enfants soient reputes heritiers des
biensdu defunt. Selon Ie sens qu ont les termes du
par. 2(5) en droit, J, H. Investments Ltd, est
reputee heritiere et n est pas assujettie a l'mpOt
preleve par Ie par. 8(2) parce qu elle n a pas son

siege social en Nouvel1e-Ecosse. Les petits-enfants
ne sont pas heritiers et, par consequent, ne sont pas
assujettis au par. 8(2) de la Loi. Ii faudrait s aven-
turer au-deJa des termes de la Loi pour condure
differemment.

)7 (1977) I R.C.S. 2.
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This is consistent with the approach of Lord
Simon of Glaisdale in Ransom v. Higgs , at p. 94:

But for the Courts to try to stretch the law to meet hard
cases. .. is not mcrely to make bad law but to run the
risk of subverting the rule of law itself. Disagreeable as
it may secm that some taxpayers should escape what
might appear to be their fair share. . . it would be far
more disagreeable to substitute the rule of caprice for
that of law.

The answer I would give to the first question
makes it unnecessary to consider the second ques-
tion which was asked, namely, whether or not s.
2(5) is ultra vires the powers of the Legislature of
Nova Scotia.

I would allow the appeal, set aside the judgment
of the Appeal Division of the Supreme Court of
Nova Scotia and the assessment of the twelve
grandchildren of the deceased Roy A. Jodrey
under the Act Respecting Succession Duties 

Nova Scotia. The appellants are entitled to costs in
all Courts.

Appeal dismissed with costs, RITCHIE, DICK-
SON and McINTYRE JJ. dissenting.

Solicitors for the plaintlffs, appellants: R. N.
Pugsley and J. T. MacQuarrie , Halifax.

Solicitor for the defendant, respondent: T. B.
Smith, Ottawa.

38 (1974), 50T.

(J980) 2 S.

Cette conclusion est d'aileurs con forme a la
on d'aborder la question adoptee par lord

Simon of Glaisdale dans l'arret Ramson 

Higgs , a la p, 94:
(TRADUCTIONJ Mais pour les tribunaux, chercher Ii
etendre la loi pour faire . face a ces cas diffciles . . . non
eulement, c est faire du mauvais droit mais c est aussi

courir le risque de miner la regIe de droit elle-meme.
Quelque deplaisant qu iI puisse paraitre que certains
contribuables echappent a ce qui semblerait etre leur

part du fardeau . . . it serait beaucoup plus desagreable
de substituer la regIe de I'arbitraire a la regie de droit.

La conclusion a laqueJle je suis arrive quant a la
premiere question rend superf1u d'etudier la
seconde, savoir, si Ie par. 2(5) excede la compe-
tence de la legislature de la Nouvelle-Ecosse.

Je suis d'avis d'accueilir Ie pourvoi, d'infirmer
arret de la Division d'appel de la Cour supreme

de la Nouvelle-Ecosse etla cotisation des douze
petits-enfants de feu Roy A. Jodrey en vertu de
I'Act Respecting Succession Duties de la Nou-
velle-Ecosse. Les appelants ont droit aux depens
dans toutes les COUTS. 

Pourvoi rejete avec depens, les juges RITCHIE,
DICKSON et McINTYRE etant dissidents.

Procureurs des demandeurs, appelants: R. N.
Pugsley et J. T. MacQuarrie, Hallfax.

Procureurs du defendeur, intime: T. B. Smith
Ottawa.

38 (1974), 50 T.e. I.


