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Chapter 17 — Evidence and Witnesses
17.1 — EVIDENCE ANE ADMINISTRATIVE TRIBUNALS
17.14¢] Despite Freedam from “Rules of Evidence” One Must 5till be Concerned with Evidence

Chapter 17 — Evidence and Witnesses

In this chapter 1 intend to canvass two related areas: i. a suggested approach to evidence before administrative agencies, and il a discussion
of the qualification and testimony of expert witnesses.

17.1 — EVIDENCE AND ADMINISTRATIVE TRIBUNALSL poy
17.1(a) What Is Evidence? S

There are several components which may go inte making a decision:

« legal interpretation (i.e what does a particular statutory provision mean); . P
BN 2asb
- facts;
e T e - \
* policy (things which fall within the discretion of the decision-maker); and e /‘1/ (4N

+ logical reasoning.

Lvidence is the information that is presented to a decision-maker {o establish the facts on which the decision-maker Is to base his or her
decision. The information may establish those facts directly or indirectly L2 If the thing in question is not logically capable of serving as the
basis for the existence of a fact then it is not evidence. It is something elseLld (The reverse of that coin is that facts can only be established on
the basis of evidence 14 The excepiion to this principle is facts which may be judicially noticed or established through the concept of
“official notice”. Judicial notice and official netice are discussed earlier in chapter 12 under heading 12.33 “Judicial and Official Notice:
Matters for Which Cvidence Need Not be Tendered")

For example, as a Commissioner of the Ontarlo Residential Tenancy Commission, in determining a particular rent increase I might have
taken into account 2 certain amount of the financing costs a landlord incurred in purchasing the building whose rents were under review.,
In making this decision, 1 knew I have to take into account some of this financing costs because I read the statute and it directed me 1o do s0.
This was 2 matter oflegal interpretation. The statute, however, gave me the choice as to how much of those financing costs I would take into
account. The exercise of a decision-maker's chaoice is a matter of policy or discretion. But before ] could decide how much of the landlord's
financing ! should 1ake into account I had to know whether of nat the landlord actwally had any financing costs, that they had been incurred
in purchasing the building, what the terms of that financing was and so forth. These were facts and to establish those facts 1 had to rely on
evidence.

Thus, in simple terms, evidence is something that is logically capable of establishing a fact that is needed in order to make a proper decision.
17.1(b} Administrative Agencies Are Not Bound By the Rules of Evidence

Fer the most part, the traditional “rules of evidence” were developed for the courts, to help accomplish their mandates. These rules have not
been developed to serve agency purposes. Thus, 10 a great extent, the technical rules of evidence do not apply, and should not be applied, 10
agency proceedings as they will not contribute to the tasks admintstrative agency decision-makers have to carry out:

Parliament has seen fit to give administrative tribunats very wide latitude when they are calied on 1o hear and admit evidence so they will not be paralyzed by
objections and procedural mapoewvres. This makes it possible to hold a kess formal hearing in which all the relevant points may be put 10 the tribunal for

expeditlous review.Ld

Sorme members of administrative agencies believe that a basic familiarity with the rechnical rules of evidence would assis: (hem in dealing with the objecucns made
by legal counsel which were based on these technical rules. In my opinion, this is not true M js seil-deceiving to think so,

Legal counsel spend several years in pre-bar training Jearning the rules and their exceptions. They practice them daily before the couris. There are massive texts
arguing thousands of m!nutice respecting these rules. This is the domain of trained and expert legal counsel. Members of adminisirative agercies who are not legally
trained (and likely even many who are) cannot win, and likely cannot even compete, if they allow themselves to fight a batte on grounds not of their selection. A
basle grasp of "rules of evidence™ will not allow one to beuer deal with counsel's evidentiary objections. For one reason, It s imposstble to Yimit the debate. Onee one
engages counsel In an evidentlary argument cne will quickly be drawn out from the relatively safe shallows of the baslcs and Into the dark and deep seas of the
complex. Furthermore. you will have implicitly endersed the correctness of counsel's approach that the “rule” in question is semehow delerminative of the issue
before you. Usually {1 is not, as | will explain.

A techinical rule of evidence is usually not determinative of an [ssue before an agency simply because as a matter of common law the courts have satd on many
occasions that administrative agencies are not baund by the formal rules of evidence

Where did this bit of wisdom come from? Why shouldn't the rules of evidence apply equally wo administrative agencies as to courts? To understand this, It helpa o
differentiate hetween marters of substantive rights and maticrs of procedure.

The law gives ut certaln rights and privileges. These are commonly known as substantive rights. The methad by which you go about bringing these rights Into cffect Is

A



known as procedure. Tor example, the right of the winning lottery ticket holder to the fackpot Is a substantive right. How the winner goes about proving that he holds
that winnlng ticker would be censidered a matter of procedure.

“Lvidence” Is considered, on the whole, to be a matter of procedure. It s an aspect of how one enforces or goes about bringing into effect one’s righis rather than
being a substantive right itself.ld

As | have noted repeatedly tn this ext, adminstrative declsion-makers are masters of their own procedure. They de nct have 1o do things the way a court would do
them. Subject to the dictates of s1aiute baw and natural justice, an agency has the authority 1o deiermine its own procedure. It follpws, then, that because evidence isa
matter of procedure an agency's mastery over its procedure means that it is not bound by the legal rules of evidence. (That common law freedom can, of course, be

displaced wholly cr in part by siatutory direction respecting the evidentiary rules an agency musi follow in its proceedings 1S)

As s discussed tn more detail in chapter 9 “Powers of An Agency to Control Jts Own Procedure”, for the main part, admiristrative agencies are not set up to do the
same things as coarts. Thus, the rules of procedure, and of evidence, which were developed by the courts, to do the things tourts do, are not applied 16 agenclies
because they are net geared 1o the types of things agencies hove 1o dos

This freedom from the rules of evidence is a principle of commen law. Even if an agency's staiute does not expressly provide for this freedom. the agency will usualiy
be considered not ¢z be bound by the rules of evidence.itd

Norwithstanding 1hls common law freedom, many agencies are, in addition, expressly [reed by statuie from the restrictions of the legal rules of evidence The
wording of these statutory releases vary There are the direct, general and 15 the point, freedom clauses such: as that found in section 19(1)(b) of the federal Status of
the Artist Act, S.C. 1992, ¢. 33:

19.111 In any proceeding before it, the Tribunal
{b) is rot bound by legal or technical rules of cvidence.
Or, there is the slightly less direct, but equally broad, provision of which s. 17(c) of that same statute is an example:
17. The Tribural may. in relation to any proceeding before it
(c) accopt any evidence and tnformation that it sees fit, on oath, by affidavit or uiherwise, whether or not the evidence is adnissible in a court of law.al

Ontario's Statutory Powers Procedure Act contalns anolker type of generke. although somewhat more limited, freedom frem evidence for the agencles to which it
applies:

1€ 1% Subjest 1n subweckicn (2hand (30 3 1cbural mey sdmit evidente At heanirp, whether of net grven of praven imder calione affizmation or admischle as evidence In oo
(2} any oral 1estimony; and
(b) any document or other thing,

relevant 1o the subject matter of the proceeding and may act on such evidence, but the tribunal may exclude anything unduly repetitlous.”

(2) Nothing Is admissible in evidence at a hearing,
(a) that would be inadmissible L a court by reason of any priviiege under the law of evidence,d or
(b) that is inadmissible by the statute under which the praceeding arises or any other statate
A more subde, but likely equally broad form of statutory freedom clause is illustrated by sectior 5(4) of the Pension Act, RS C. 1985, ¢, P-6:
S. [4) Decisions of the Mintster shail be made as informally and expeditiously as the circumstances of fairness permitd

The common law authority of agencies to admit information as evidence that might not otherwise be admissible in court is reflected in
express statutory grants in the Ontario Labour Relations Act. In the context of the Labour Relations Board the Act provides that.

1111} The Roard shall exercise the powers and perform the duties that are conferred or imposed upon it by or under this Act.

12) Without limiting the generality of subsection (1), the lioard has power,

(e) Lo accept such aral or written evidence as it In its discretion considers proper, whether admissible in a court of law or not.

In EltisDon & Ontarie Sheet Metal Workers' and Roofers' Conference, 2014 CarswellOnt 15975, 2014 ONCA 801 (Ont. €.A.) the Ontario
Court of Appeal held that it was open to the Ontario Labour Relations Board to admit a document under this general statutory power
respecting the admission of evidence which might not otherwise be receivable in court even if those documents might not be admissible
under the legal principles respecting the admissibflity of business records or the admission of "ancient documents”,

In the case in point the Board had purperted to analyze and admit the document in guestion as a "business record” under section 35 of the
Ontario Evidence Act and as an “ancient document”. Subsequently, on review, the Divisional Court, finding that the document did not meet
the legai tests for admissibility under either principle, reversed the Board's decision. On appeal the Court of Appeal found that the Divisional
Court had taken too formalistic view of the Board's decision. It was implicit in the Board s reasons that the purpose of the Board's analysis of
the document under either legal rubric was to determine its authentcity and reliability, Implicit in the Board's findings was that the
document was sulliciently reliable that the Board could have simply admitied it using its discretionary statutory authority 1o admit
documents that might not otherwise be admissible in court. The Court noted that the Board, in approaching admissibility from the
perspective af business records and ancient documents, had adopted a far more rigorous test for admissibility than weuld apply in the
cxercise of the Board's discretion 10 moderate any strict legal requirements respecting admissibility. Given that the Beard had determined




that the document should be adrmitted on more exacting legal standards it was reasonable for the court to infer that the Board would also
have admitied the document under its discretionary statutory authority to admit evidence had it occutred to the Board as being

necessary 421

The Ireedom from the technical rules of evidence, however, may be a bit of a mixed blessing. While agencies may have greater freedom
than the courts respecting evidence in that they need not be overly concerned with the technicalities of the legal rules of evidence, in some
ways their task is harder than that facing the courts insofar as they cannot simply rely on such rules to determine whether something will
be accepted or not as evidence in a proceeding. When an agency is faced with an evidentiary objection, the obligation on the agency is to
determine what practical weakness is really being asserted as the basis for the rejection of the evidence and whether that weakness is
sufficient to make the evidence sufficiently unreliable or unusable for the task it is intended to be put by the agency&l This is not
necessarily an easy task-2% What may be a weakness for some Purposes, may not necessarily be a weakness for others. For example, the fact
that some evidence may be pure opinion might not be a sulficient weakness justifying the CRTC's rejection of evidence in a broadcasting
matter when it is attempiing to gauge cultural values or needs. Thus, the agency must approach each evidentiary objection on the basis of
the mandate facing that agency and the weaknesses and strengths of the particular evidence in question must be evaluated in light of that

mandate3

Hamiiton v, Alberta (Jabour Relations Board)® is an excellent Hlustration of this principle in operation. In that case the Alberta Labour

Relations Board was considering a grievance by an individual against his unien. When the individual had completed his case before the
Board the union asked that his camplaint be dismissed as he had not put in any evidence that could support it. There was evidence before
the Board, but the union pointed out several weaknesses with it, In response the individial asked to be allowed to call further evidence
which would rebut the weakness noted by the unicn. The Board refused on the ground that the Individual was attempting to “split his case”.
The Board then procecded 1o rule against the applicant on the basis of the weaknesses which the unfon had identlfied and which it had not
allowed the individual to answer.

The Alberta Labour Relations Board's statute expressly stated that it was not bound by the rules of evidence relaing to judicial proceedings.

On an application for judicial review, the Alberta Court of Queen’s Bench overturned the decision of the Board because it had disregarded
this freedom and bound itselfl by the legal rules of evidence. The Board had reasoned that its statutory provision gave it a discretion to use
the common law rules of evidence and that in declding whether 10 apply those rules the Board was to be guided by matters of logic and
Ppublic palicy. The Court disagreed. Justice Huichinson wrate: “The effect of the section is niot to give the Board a discretion 1o use common
law rules of evidence, but liberates the Board from the strictures of the law relating to admissibility and evidence applicable to judicial
proceedings.”

The judge ruled that the task of the Labour Board panel was to ascertain all of the facts relating to the applicant’s complaint. This it had not
done. “Instead, the Asbell Panel seems to have been overly occupied with the question a5 to whether the applicant (or his solicitor) should
have anticipated the evidence which was led by the Edmonton Police Association after the applicant had closed his case. In other words, the
- - panel became bogged down in a consideration of the rules of evidence and overlooked its foct finding mandate.” In the Court's opinion:

Secticn 13(5)(b) . . . says thal the Boord is not bound by the law of evidence applicable ro judictal proceedings. Thus, the Board is permitied range beyond the
restraints imposed fn o court of law $o as 10 adopt 0 more informal or flexible approach to its fact finding mission in order to permit the Boord 10 exercise the
powers given to it pursuant 1o the Code. The Board's primary duty in acting as a buffer between employers and employees is to act fairly and 1o be perceived at
all times as acuing fairly.

I am persuaded that In this instance the Board has misconstrued the way In which the Code instructs it concerning the application of the rules of evidence.
Rather than having been liberated from the commen law rules of evidence as provided in 3. 13(S)b) of the Code, the Board has purported to apply fis discretion
$0 as to use common law rules of evidence to exclude evidence. The Roard has adopted an inflexible, formalistic approach to the acceptance of evidence which
Iimits its ability to consider the facts presented by both sides. In doing so the Board has fatled to take fnto account ks mandate to be able 10 look beyond the
evidence which is restricted in Judicfal proceedings and the Board has become enmeshed In the very rules of evidence from which it has been freed by s. 13(5)(b)
af the Code. Rather than having placed itself in the position of hearing all of the evidence. s rigid adherence to rules of evidence leaves the impression that it

has not acted fatrly. "2 (at pp, 163-164)
17.1(¢) Despite Freedom From “Rules of Evidence” Onc Must Stil) be Concerned with Evidence

Notwithstanding all the foregoing, however, individuals appearing before agencies and agency decision-makers cannot simply ignore the
coneept of evidence. The fact that an administrative decision-maker may not be bound by the legal “rules of evidence” does not mean that
anything should go respecting the material which you receive In the course of a proceeding. The rules of evidence exist for a reason, and
while, perhaps, one need not know the formal rules, one must know what the rules of evidence are trying to accomplish and one should try
10 guide one’s approach 1o evidence according to those aims.

Failure to do so will usualty result in judicial review by the courts. Most administrative decisions have to be made ogainst the backdrop of
some factual determination. Although the type of factual basis which may have 1o be established in an administrative proceeding may be
different from that in a couri, some factual underpinning usually has to be established &2 This can Iead to judicial intervention from a
number of approaches:

i. Generally the courts assume that Parliament intended agencies to operate fairly and according to the rules of natural justice or
procedural fairness. While the degree of rights flowing fram these principles will vary from circumstance to circumstance one can say
that as a general rule natural justice and procedural fairness require:

i)that a party has an opportunity to know the case agatnst him or her and to present his or case to the agency; and

ti) that the decision will be made by an unbiased adjudicator.



1f an agency fails to operate with a concern to the underlying purposes of the rules of evidence it will likely find itself in breach of one or
loth of these principles. For example, a refusal to admit relevant and material evidence, which cannol be justified, will likely amount to a
breach of a party's right to present his or her case. (The determinative point here is that the information is relevant. There is no
requirement that an agency receive information which s not relevant 1o the Issues before it. Fairness does not dictate that an agency to
have before it a document which is not relevant, probative or material 1o the procecding before it. (Jones v, [WA-Caneda, Local 1-3567, 2011
CarswellBC 1834, 2011 BCSC 929 (B.C.S.C.Y

In WMHMEW@L&I the Supreme Court of Canada held that the National Parole Board, although it was not bound
by the legal rules of evidence, was bound by both a commaon law and statutory duty 1o be fair. In the context of evidence, this meant that the
Board had 1o ensure that the information upon which it acted was reliable and persuasive. As in every ather aspect of fairness, the Court
noted that the “fairness” of admitting any particular piece of evidence was 10 be determined in light of the overall mandate of the agency.

rihirnal), 2010 CarswellBC 2390, 2010 BCSC 1279 (B.C.5.C.) the B.C. Supreme
Court held that the failure to consider relevant evidence could be cansidered to be a breach of fairness.

'63 The assertion by Lhe decision-maker 1hat ro evidence existed when, in fact, there was evidence in the record on a particular point can concepiually be
atdressed in different ways. One can argue that the failure to consider relevant evidence is a form of procedural unfairness, which causes the process engaged
in by the decislon-maker 1o be unfair. This appears 1o be the analysis undertaken by the court in Bagri v. Workers' Compensation Appeal Tribunal, 2008 CSC
300,94 Admin, LR, {41h) 130 at parps, 44-18 and was the analytical framework that counsel for WCAT advanced before me.”

similarly, the Alberta Court of Queen’'s Bench held that an agency may be required, as an aspect of hoth the common law principles of
fairness and the due process pravisions of Alberta’s Bill of Rights, to consider the propriety of admirting facts into evidence not only on the
basis of relevance but on the other considerations which underlie the rules of evidence as well. (Lavallee v_Afheriq (Securities Comnpission),

2009 CarswellAlta 27, 2003 AROR 17 (Alia. 0.0, affirmed 2020 CarsweellAlta 235, 2010 ARCA 48 (Alta. C.A))2S

il. Secondly, agencies only have the authority to do such things as Parliament, either expressly or implicitly, authorized them to do.
Failure by an agency 10 concern itself with the underlying purposes for which the rules of evidence were created will often lead the
courts to find they have acted outside of the jurisdiction given to them by Parliament. For example,

a. Parllament has not, to my knowledge, yet created an agency which it intended 1o act irraticnally or a1 whim. Where an agency
bases its decisions on facts for which there is no logical evidence whatsoever the decision may be considered 1o be irrational, The
Court will intervene 21

b. Equally, if an agency takes into account facts which have no logical connection to the decision it has 1o make, or fails to take into
account relevant and malerial facts, the courts will intervene on the grounds that Parliament never intended the agency to take

into account irrelevant cansiderations or to make decisions without considering the relevant facts.8

c. Some statutes provide for a right of appeal but only on a question of law. Whether material is capable of leading to a particular
conclusion can be a question of law, thus, a nenchalant approach to evidence can give rise to such appeals.

d. another ground of judicial review by the courts is that a decision is patently unreasonable. A decision which is poorly supported
by evidence might be seen as such. A decision which the evidence dees not at all support will be viewed that way.

Beyond the question of judicial intervention, I assume that most agencies want their decisions to be as good as possible; where they are
establishing social polity, that they will be capable of effecting the policy they are intended to accomplish; and where they are determining
disputes between tndividuals that their decisions will be accepled by the concerned parties. A decision will only be as good 25 its
underpinnings. Decisions which are not supported by good factual underpinnings, or which are perceived as having been arrived at
unfairly, or which, indirecly cause more harm than any possible good the making of the decision can have, will not be good decisions. They
will not serve their purpose.

Rules of evidence are geared to establishing sound factual underpinnings which do not create greater social harm in establishing those
underpinnings than the social good these factual underpinnings are capable of preducing.

17.1(d) What are the Underlying Concerns of the Rules of Evidence?

Underlying the rules of evidence are three basic purposes, And these should alsc be the heart of an agency's evidentiary concerns, The rules
of evidence exist to:

i, establish a sound factual basis for decisions;
ii. ensure a proper balance between the harm in accepting evidence and the value in doing so; and
iii. maintain a fair and effective process.

1 suggest that these concerns should also serve as an agency's guide. Whenever there is no statutory restriction on the admission of evidence
and the agency is called upon to decide whether something should or should not be admitted in the proceeding before it, it should ask itself

the following questions:821

1. 1s this evidence capable, if believed, of creating a factual basis for the decision in question, and if so, how far can it logically be taken
to do so?

2.1f it is capable of supporting the necessary factual base, is there some other reason why it should it be rejected? Will its receipt lead 1o




some greater social harm than the good likely to be accomplished by accepting it?

3. Assuming that the evidence meets the first two concerns, is there anything about the way the evidence is coming which threatens the
fairness or the smooth operation of your hearing? And if so, is this threat of sufficient importance, in light of your mandaie, to warrant
its exclusion?

Furthermore, a statutory direction purporting to require an agency 10 admit any and all evidence solely on the basis of relevance, to the
exclusion of the other evidential considerations, may be of no force or effect in proceedings subject to the fundamental jusdcee provisions of
the Charter of Rights or the due process provisions of the Canadian or Alberta Blil of Rights.

In Lavallee v Alberta (Secyritics Commission), 2009 Cars wellpllg 27, 2009 ADOR 17 (Alta. Q.B.), affirmed 2010 CarswellAltg 235, 2010 ABCA 48
(Alta. C.A), leave 1o appeal 5.C.C. refused 2010 CarswellAlta 1382 (S.C.C.), in the context of the Alberta Bill of Rights, the Alberta Court of
Queen’s Bench held that in proceedings subject to a high degree of fairness, an administrative agency which is not bound by the rules of
evidence must have the discretion (o refuse to accept evidence where it would be unfair to do so. Consequently, the Court held that statutory
directions in the Alberta Securities Act to the Alberta Securities Commission that in a hearing before the Commission or the Executive
Director that it must accept all relevant evidence was contrary to the due process guarantee in section 1(a) of the Alberta Bill of Rights.
These sections provided that the rules of evidence did not apply to the proceedings (s. 29(f)) and that the Commission and the Executive
Director "shall reccive that evidence that is relevant. .

Section 1(a) of the Alberta Rill of Rights provided that.

1. Tt is hereby recognized and declared that in Alberta there exist without discrimination by reason of race, national origin, colour,
religion or sex, the foilowing human rights and fundamenta) freedams, namely:

(2) the right of the individual 10 liberty, security of the person and enjoyment of property, and the right not to be deprived thereof
except by due process of Jaw, ..

The Court held that the due process requirements in section 1(a) of the Bill of Rights were the same as the requirements of common law
procedural fairness. In light of the extensive potential penalties at stake in proceedings before the Commission, the Court held that those
proceedings would require a high level of procedural fairness.

- --The ASC is not required 1o be procedurally perfect. However, considering that an order from the ASE may have o devas:ating effect on respondents before the
ASC, when considering the combination of potenttal bans and adsainistrative penalry and in order not to be inconsistent with s. 1(a) of the Alberta Bill of Rights,
an ASC panel will need 10 exercise its discretion not to admil relevant evidence in apprepriate circumstances 1o preserve the mandated level of procedural
fairness. In my opinion. due process requires this,

The Court rejected the argument that either the ability of the agency to give different weight to "unfair" evidence, or the fact that a decision
could be appealed, were sufficient to offset the harm in being required 10 receive evidence, the receipt of which was unfair.

Relying en the weight given to evidence without regard 10 admussibiliry principles does not guarantee that a breach of the doty of fairness will never occur, For
instance, even if, generally, it is not necessarily a breach of procedural fairness for a triburial 10 admit relevant evidence obiained In breach of the Chaner, in
some cases the simple fact of admitting this type of evidence, obtalned in a manner which rendered the evidence unreliable and unfair, may be in and of fiself a
breach of that duty of fairness. . ..

As section 2 of the Alberta 5ill of Rights provided that absent an express legislative direction to the contrary, every law of Alberta was to be °

construed and applied as not to abrogate, abridge or Infringe any of the tights or freedoms provided in the Bill of Rights, the Court held that
sections 23(e) and (D) were inoperative but only to the extent where the admission of relevant evidence would violate due process of law 44

It is my contention that agencies should not focus their energies on the technical rules of evidence but instead focus on the three concerns

noted abave. As stated by the Ontario Divisional Court in Letherston v. College of Veterinarians {One )84 it is not the technical recitation of the

rules which makes or unmakes o decision. It is what was actually done and why:

The question . ... Is not whethet the lay tribunal recited legal prirciples in the same way as a court ar 3 wribunal of lawyers. The questlon {s whether the declsfon
of the tribunal, In light of the evidence and the reasens taken together, discleses reviewable error,

Therefore, let us now consider the operation of the three concerns noted above.
CONCERN L
Is this evidence capable, if believed, of creating a factual basis for the decision in question, and if so, how far can it logically be taken to do so?

Rules of evidence deal with what can be admitted in proceedings to ensure the creation of a good factual basls (i.., that material submitted
was capable of establishing the fact in question}. Translated into the agency sphere, this means that the decision-maker has to be concerned
with whether the material which it will be taking into consideration is sufficient to create the type of factual basis necessary for its

proceedings &4

The relevance of particular pieces of evidence is not always readily apparent, i s not uncommen for different smali pleces of evidence 10
take on a particular significance when viewed together. Nor need every piece of evidence address all of the issues in a proceeding — some
evidence will only address specific points, other evidence may be tendered to help explain or provide background against which other

evidence may be better viewed B2 All of that type of information could be considered to be relevant in a proceeding.

One has to be concerned with two things in deciding whether a particulor piece of evidence is capable of establishing a good factuai base for
a decision: its relevance and its weight,



a. Relevance, The information which is offered must be capable, assuming that it were true, of logically establishing some faci which an
agency needs in order to accomplish its mandate 82

When evidence is admitted in a proceeding the agency is saying that it is capable of logically proving the existence of some fact or matter
which has to be esiablished in order for the agency to perform its statutory mandate.

Obviousty, then, relevance is going 1o be affected by the mandate of the agency. If an agency has been created by Parliament to determine if
an aeronautcs licence holder flew an aircraft in a dangerous way that was not permitted by the regulations it Is a waste of everyone's time
10 tender reams of material that go to establishing the economic effect of television shows produced in Canada The economic state of
Canada is not a requirement of the Aeronautics Act or the regulations made under it. However, the statement by a witness that he saw the
plane in question buzz bomb pedestrians may be relevant if there is something in that legislation which prohibits such actions (and one
hopes there is).

As a practical matter, then, it will obviously assist decision-makers if they know the type of things which have ta be proven for an
application to be successful. This allows them 10 see where lines of guestioning or the tendering of evidence may be going and to gauge its
relevance.

1f a matter is hot televant it cannot be faken into account. It should not be admitted into evidence.2 Nor does the refusal to accept irrelevant
evidence give rise to a reasonabie apprehension of bias against the person atlempiing to put it in2d

b. Weight. In additlon te determining its relevance, a decislon-maker will have also 10 be concerned with how much weight the
tendered evidence has. In other words, how much can the agency rely on it 1o establish the matter it is submitted to establish.

Weight should not be confused with rclevance. Relevance goes 1o the logical connection of one thing 1o anather. Weight goes o reliability.
Something could be relevant to a question and yet actually have very little probative value. Weight is affected by the nature and
circumstances of evidence. For example, an unsigned, undated, and anonymous letter aniesting 10 a fact In question is logically connected to
the question of the existence of that fact. However, because the iruths of that Jetter cannot be checked in any way it may have litde

probative weight 2& Similarly, the weight of self-serving oral evidence by a party may be less insofar as it is not objective 12 Weight can be
very imporiant. For example, conflicts hetween evidence may be resolved on the basis of weight 198 Thus, evidence given under oath or
affirmation s generally considered to have more weight than evidence that is not given in that way il

As discussed earlier, the mandate of the agency may alTect the weight 10 be attributed o evidence. Where the mandaie of the agency
requires that decisions be based upon established facts, opintons (other than expert opinien — which Is discussed below in chapter 17.4
“Opinion Evidence™) and speculate evidence might have litde weight 11 Where decisions are to be made respecting things which by their
nature cannot be factually or objectively established opinions, views and conjecture might be given more weight.

Reliability plays a large role in determining weight, The more reliable evidence is, the greater the weight which is generally accorded to it

Evidence which is relevant, but of little weight, may be admitted. [ts Jack of weight may be compensated for by the rest of the record, or,
alternatively, the agency's mandate may be such to warrant taking Into account matters of lesser welight than wouid a court.

Obviously, the fact that some evidence may have greater weight than other evidence will often place an agency in the position of having 10
prefer one party's evidence over conflicting evidence provided by opposing participants. Provided that the weighing and cheice of evidence
is properly carried out the mere fact that an agency prefers ane party's evidence over anather's is nol eguivalent to the agency ighoring the

latter's evidence 122

The technical issue arose in SA.C v, Canada Post, 2011 CarswellNat 4581, 2013 5CC 57 whether in determining the weight to be ascribed to
informaton tendered as evidence an agency is applying the concept of "standard of proof'. From a technical perspective the act of
determining the weight of evidence is nat applying the standard of proof — albeit that the exercise is a necessary action in order that the
standard be applied. In reversing the decision of the Federal Court of Appeal the Supreme Court of Canada adopted the dissenting reasons of
Justice Evans in the Court of Appeal. Justice Evans had stated (among other things) that while Lhere is a similarity in the concepts of weight
and standard of proof technically the formai concept of standard of proof should only be applied to the determination of whether at the end
of the day, after considering all of the pertinent evidence, a fact which needs to be proven has been proven or not. Technically, the legal
concept of standard of proof is not relevant to the intermediate weighing of items of evidence 1o determine their probative vatue.

Nonetheless, the gist of the clvil standard of proof {that something is more likely than not} also arises in the context of the weighing of
evidence. The weight (i.e. believability) of evidence is relevant to the question of whether a fact has been proven. A fact cannot reasonably
be said to be proven on a balance of prababilities if the only evidence to establish that fact is unreliable, And evidence cannot be described
as being reliable unless it was more likely than not to be true. Thus, to refer to the standard of proof in assessing the weight of evidence does
not amount to an error of law and does not indicate that an agency (in this case the Human Rights Tribunal} deviated from the task of
assessing the reliability of submitted evidence and asking whether, taken as a whole, the established the required facts on a balance of

probabilities 282

Although weight can arise in a number of situations, one of the most comman ways it will arise before one ls in the context of hearsay
evidence. It s also, 1 suggest, an excellent example of why one should not permit oneself to become bogged down in the discussion as to
legal technicalities bu instead be concerned with agency realities. | would like to illustrate this principle by looking, for a moment, at
hearsay evidence.

Hearsay




Generally speaking, hearsay evidence {s writlen or oral statements made by persons, otherwise than in testimony at the proceeding in
which it is offered, which is offered in order to prove the truth of the mater asserted in the statement Al

An easy example is a statement by a witness, Ms. Robinson, in a proceeding held to determine if Mr. Jones burnt down his barn, that Mrs.
Smith had told the witness that she saw Mr. jones light the fire. The purpose of the evidence is to prove that Mr. Jones lit the fire, yet the
statement which is offered to prove this, I saw Mr, Jones light the fire*, was made by Mrs. Smith who is not present at the hearing. Hearsay
can take many forms: witnesses recounting of oral conversations, newspaper reports, audited financial statemenis, etc. Documents are

technically hearsay if offered as proof of their contents 161

Hearsay is not, as a rule, admissible in judicial proceedings. (There are of course, numberless exceptions.) Consequently, it is very common
for partles in an administrative proceeding 1o object to evidence being recejved on the grounds that it is hearsay.

The formalistic (and less desirable) response to such an objection is, of course, simply that agencies are not bound by the formal rules of
evidence and can receive hearsay evidencel2 The agency may also point to any siatutory codification of that rule that may apply to it
However, the formalistic response is not always the best one.

I suggest that the prudent decision-maker will no! become overly concerned with whether or not something is or is not hearsay. Practically
speaking this exercise is not worth the effort and the determination 2s to what constitutes hearsay can be very complexd2 Furthermore,
there are many exceptions ta the technical rule against hearsay. Since an administrative agency can receive hearsay evidence in most cases
anyway, the conjuring of that baleful term should have no power over it.

However, what is sauce for the goose is sauce for the gander, and | suggest that it is not a fully satisfactory response to a hearsay objection
merely to say that you are not prohibited from receiving hearsay evidence because you are not bound by the rules of evidence. This
ameunts to a simple exchange of mystical formulae with very little actual communication,

The better approach, I sugges. is not to concentrate on whether something amounts to hearsay or not Instead, concentrate on why the
objection is being made. Why should the evidence, even if it were hearsay, be rejected? Have the objecior identify and explain the
weakness 1221 This will also force the objector 10 clearly formulate the basis for the objection. Some abfections may be based more on habit
than on any real concern over the evidence 12

More likely than not, the objection will go 10 the fact that, because the evidence cannot be tested, it is unreliable.

In the context of administrative proceedings, this type of objection really goes to the weight to be accorded the information rather than its
acceptabilityd2d The issue before the decision-maker is not "Is the information hearsay, and if so what can I de with it.” The questions are
really, "What is the weakness with this evidence with respect to establishing a factual basis?" and "Given this weakness, to what degree can
or should I rely on it in making my decision?"

Determine how reliable the evidence is. For example, is it supported by other evidence on the record? Is it reliable for some other
reason?d421 There are numerous exceptions 1o the hearsay based on the fact that the courts have determined that the evidence contained
therein is actually reliable, notwithsianding that i1 comes 1o you In the form of hearsay. Dying declarations and admissions against interest,
for example, are types of hearsay which the courts have found sufficiently reliable for judicial proceedings notwithstanding that they are
hearsay.

Let us say that the decision-maker concludes thai the tendered evidence is not completely reliable. It will then have to determine if the
evidence is sufficiently reliable for the ageny's purposes. To answer this question, the decison-maker will have to Jook to the function which
it is performing. Does it require the same degree of certainty as the courts do? Is the agency performing a function that goes 1o ensuring
public safety? Is it merely making an advisory report on some aspect or other to another decision-maker? Is the agency deciding somesne’s
career future? Given the task before it, does the decision-maker believe that it would be reasonable (o rely on evidence suffering from this
particular weakness?

1) just give you two contrasting examples of how differences in task can affect the use of hearsay. In Bond v, New Brunswick (Board of
Mapagemeni) (1992), 8 Admin, [LR.(Zd} 100 (N.B.C.A.) the New Brunswick Court of Appeal found that in an empleyment arbitration where
someone’s career hinged on the determination of sexual harassment charges, the gravity of the question indicated that the arbitrator should
not base his decislon almost whally on hearsay evidence. In another case, however, after the employee's gullt had already been determined
and the only thing left for the arbitrator was to determine the appropriate penalty, the Newfoundland Supreme Court held that it was
perfectly acceptable for her to take into account hearsay evidence to establish facts in mitigation of the punishment (Newfoundland
(Treasury Board) v. Newfoundland Association of Public Employces (1992), 99 Nfid. & P.EJ R, 315 A.P.R. 232 (NOId. 5.C.)). In the latter case, the

hearsay was being used in a less destructive or important way1&2

There is a continuing debate, which Tises or falls in importance from time to time, as to whether hearsay should only be admitted as a fall
back pesition where better evidence is not available or whether it should be admitted as a matier of course. In my opinion, this question
should be determined in light of the importance of the evidence in question as well as the function which you are performing. Greater
latitude should likely be extended 1o evidence which only goes to collateral, incidental or minor marers. Evidence which goes to the heart of

2 question may require a greater degree of reliability than hearsay is capable of 13

Any hearsay evidence which is received should he assessed in light of the other evidence in a proceeding, Where there is conflict an agency
must have 2 valid reason for preferring some evidence over any other conflicting informatlon. In Crépe It Up! v Hamifion, 2014 CarswellOnt
17080, 2014 QNSC 6721 (Ont. Div. C1.) the Ontario Divisional Court held thal an Adjudicator of the Ontarie Human Rights Tribunal erred in
making a material finding of fact based on hearsay evidence while failing to evaluate the direct evidence of another which was inconsistent



with that hearsay evidence. The Adjudicator relied on the hearsay evidence of two individuals who testified that the complainant had told
them what had happened after an alleged incident for the basts of the Adjudicator’s finding of fact as to what had happened. The Court
acknowledged that the Adjudicator had the power to admit hearsay evidence under section 15 of the Ontario Statutory Powers Procedure
Act but held that it was unreasonable 10 rely on that hearsay evidence as the Adjudicator had done in this case. The Court noted that
statements 1o third party others who were not present at an incident as to what had happened in the incident are not probative of what had
originally happened between the twa direct participants. Nor did the fact that the complainant repeated the same story 1o others — that
only showed only that the complainant consistenty repeated his or her version of the incident over time. Such consistent repetition does
net prove what actually occurred or was sald. Rather, the Courl stated that the determinaton of what had happened beiween the
complainant and the respondent required a close examination of their evidence. Rather than simply relying on the hearsay evidence the
Adjudicator should have considered both the complainant's and the respondent’s version of events and explain why the respondent's
evidence was not accepted,

The Court in Crépe It Up! may have been somewhat absolute in finding that hearsay evidence cannot be probative that something happened.
Courts have long cautioned about relying solely on hearsay in the establishment of material facts, However, there may be situations where
hearsay may reasonably be logically and reliably relied on to establish facts — the sitvation respeciing medical or business records
immediately suggests itsell. The determinative error in Crépe It Up! was likely not simply the reliance on hearsay but the doing so in a
vacuum. The Court's views respecting the failure 10 evaluative the evidence of the complainant herself and the contrary direct evidence and
the failure 1o explain why the contrary direct evidence was not accepted or preferred is sound. As noted, while hearsay evidence can be
probative, 1t is considered dangerous to rely solely on it respecting material facts. It should not be used in preference over direct evidence
nor should it be used to establish such facts in the face of direct evidence to the contrary without some explanation as (¢ the weakness of the
direct evidence or why the direct evidence was not preferred over the hearsay.

CONCIRN I

If the evidence is capable of supporting the necessary factual base, is there some other reason why it should it be rejected? Will its receipt lead
to some greater social harm than the good likely to be done by the agency’s decision?

Sometimes a piece of evidence will be relevant and capable of proving an assertion, however, it may have been secured in such a way or it
may have some characteristic that may lead one to reject it on the grounds of social harm. Under this concern one looks at whether the
social good hoped to be accomplished through the process will be outweighed by some harm resulting from the admission and use of the
evidence.:

A number of cases citing this great secietal harm vs. limited litigation advantage concern were noted by the Ontario Divisional Court in
i B tarje v, AMagnotiq Winer rporation (2009), 97 O.R. (3d) 665 (Ont. Div. CvL) in the context of the non-disclosure
privilege accorded settlement negotiations:

In 1988 the House of Lord concluded:

In my view. this advantage docs not ouiweigh the damage that wouwld be done 1o the conduct of setlernent negotiations if salicitzrs thought that what was said
and written berween them would become cormmon currency available 1o all other pariies to the ljtigation. In my view the general public policy that applies (o
protect genuine negotistions from being admissible In cvidence should also be extended to protect these negotiations from being discoverable to third parttes "
(Rush & Tompkins Lid v. Greater London Council {19881 3 AN L.R. 737, [1989] 1 A.C. 12800111 ) atp. 744 ALLLR. .. }

In British Colurmbia, the Court of Appeal endorsed the public policy basis for non-disclosure of setlement discussions, McEachern €.].B. said:
. .| find myself in agreement with the 1Touse ¢f Lords that the public interest in the settlement of disputes generally requires “without prejudice” documents or

communicatlons created for, or communicated n the course setlement negotiaticns 10 be privileged. 1 would classify this as 2 "blanket”, prima facie ccmmon
law, or “tlass” privilege because i1 arises [rom senlemert negotiations and prolects the clats of communications exchanges in the ¢ourse of that worthwhile

endeavour,

[Middeikamp v Praser Vatley feal Estare Board, 119921 11 C1 Rp 1947, 96 DI R (i 227 (C.AL 2l pp. 232 33DLIL .. )

In 1992 the Supreme Court of Canada also stressed the public pelicy aspect of settlement negotiations in Kelvin frergy Lodt v Jee, (19921 35 CR 235 ... The Court
quoted with approval the following statement from Sparlingy, Southarm fnc, (1988) AEOR G225 . . (11.C)) 3l p. 2300 .

... the Courts consistenty favour the setdement of lawsuits in general. To put it another way, there is an overriding public interest in favour of settlement.
This palicy promotes the interest of lltigants generally by saving them the expense of trial of disputed issues, and it reduces the sirain upon an already
overburdened provincial Courts sysiem.

One illustration of the operation of this concern can be seen with respect to material which is subject 1o solicitor/client privilege. The courts
have taken the positien that the aperation of the courts themselves, of the legal system, depends on the ability of individuals to seek legal
advice. Thus, advice which is given by a solicitor, as a solicitor, to his client, is not admissible. It is open to you as an agency to take the same
approach. You have to ask, what is the harm which will result from ry admitting and using this evidence and then balance il against the
social good In doing so. {Technically speaking, solicitor/client privilege is a mater of substantive law, not procedure. Consequently, absent a
statutery direction to the contrary, an agency's power over its procedure would not extend to receiving evidence subject 10 2 solicitor/client
privilege.)

This concern ¢an also arise with respect 1o information which was disclosed as part of seitlement negotiations or with respect to evidence
which a party claims is confidential and sheuld not be made public 1101

The social harm aspect of evidence was readily evident In Glabe & Mail ¢, Canada (Precureur fenerald 2019 CarsweliQue 10258, 2010 SCC 41
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(5.C.C.) when the Supreme Court of Canada refused to recognize an across the board privilege respecting journalists' informants but did
recognize a case-by-case privilege. That js 10 say the Court recognized that individual situations might attract a privilege protecting the
journalist from having to disclose information. Whether or not the privilege should be recognized in any given case depended on the degree
16 which the public interest favoured confidentiality according to the application of the four Wigmore confidentiality criterla (named after
the American jurist John Henry Wigmore who initially conceptualized the criteria):

{1) the relationship between the journalist and the source must originate in a confidence that the source's jdentity-will not be disclosed;
(2) anonymity must be essential to the relationship Ln which the communication arises;

(3) the relationship must be one that should be sedulously fostered in the public interest; and

(4) the public interest served by protecting the identity of the informant must outweigh the public interest in getting at the truth,

In the Globe & Mail case the Supreme Court of Canada noted that, in the context of a claimed journalist privilege, the brunt of the work in
the application of these criteria will fall to be done under the fourth criteria which is basically just a balancing of the interests protected by
confidentiality against those protected by disclosure. The Court provided a non-exhaustive list of considerations that would be relevant in
determining whether the public interest in non-disclosure might outweigh the public interest in getting at the truth,

1. The stage of the proceedings at which the privilege is sought.

"58. ., On the one hand, the early stage of the proceedings — such a3 the examination for discavery stage tn this case — might milltate In favour of recognizing
the privilege. The case will be at its preliminary stages only, and wiil yet 10 have reached the stage of determining the Hability or the rights of the partics. ... On
the other hand, given the cverall exploratory alms of examinations for discovery and the confidentlatity with which they are cloaked, in principle, the testimony
may be capable of providing a more complete picture of the case and have the potential to resolve certain Jssues prior 1o going 10 trial. This would milltate in
favour of not recognizing the privilege at this stage”

(With respect to the Jatter comment, the Court noted that should the opposing party seek to enter a transcript of the discovery at trlal —
thereby revealing the source — the privilege could then be asserted again by the journalist.)

2. The centrality of the issue to the dispute between the parties

60. .. While the identiry of a confidentlal source may be relevant to the dlspute. particularly glven the broad defirition of relevancy in civil proceedings, thay
fact may nevertheless be so peripheral (o the actual legal and factual dispute berween the panies that the journalist ought not to be required to disclose the
source’s identity

61 Another censideration, related (o the centralty of the question 1o the dispute, Is whether the Journalist Is a party to the litgaten, or simply an ordinary
witness. For example, whether it is in the public interest 1o require 3 journalist 10 testify as 10 the identdty of a caafidential source will no doubt differ If the
fournalist is a defendant in a defamation acticn, for example, as opposed (o a third party witness, compelled by subpoena 1o testify in a matter in which he or
she has no personal stake in the outcome, In the former context, the identity of the source is more likely 1o be near the centre of the dispute berween the parties,
When a journalist is called as a third party witness, there Is likely 10 be more of 3 question whether the source's identity is central to the dlspute.”

3. Whether this information sought is available from other sources.

63 . . . If relevant information fs available by other means and, thercfore, could be obtained without requiring a journalist o break the undertaking of
confidentiality, then those avenues ought 10 be exhausted. The necessiry requirement, like the earlier threshold requirement of relevancy, acts as a further
bulfer agains? fishing expeditions and any unnccessary intetference with the work of the media. Requiring a journalist to breach a confidentiolity undenaking
with a source should be dore only as a last resert.”

4. Other considerations which may be relevamt in a particular case.

"G4 Other consideratfons thot moy be relevant in a particular case include the degree of public importance of the journalist's story, and whether the siory has
been published and is therefore already in the public domain. This List is, of course, not comprehensive. tn the ond, conlext is criticak.”

While it appears evident from this judgment that journalist confidentiality is not to be broken easily but must be necessary and serve a real
purpoese the Court also made it clear that, once the party secking disclosure has established the relevance of the fnformation sought, the
burden is on the journalist to establish the desirability of the recognition of confidentiality in each case.

“65 In summary, to require a journalist 1o answer questfons In 2 judicial proceeding that may disclese the 1dentity of a cenfldential source, the requesting parsy
must demonstrate thal the questions are relevant. If the questions are Irrelevant, that will end the inqulry and there will be no need to consider the issue of
journalist-source privilege. However, if the questions are relevant, then the court must g0 cn to consider the four Wigmore factors and determine whether the
Journalist-source privilege should be recognized in the pariicular case. At the crucial fourth factar, the court must balance (1} the Importance of disciosure 1o the
administration of fustice agatnst (2) the public interest {n maimatning journalisi-source confidenttality. This balancing must be conducted in a context-specific
manner, having regard to the panticalar demand fer disclosure at tssue. It is for the party secking to establish the privilege to demonstrate that the Interest n
maintaining journatist-source confidendality ounweighs the publie interest In the disclosure that the Jlaw would nermally require.”

When faced with a social harm type of question ask yourself the following questions:
1. How necessary is the information in order for you to accomplish your statutory mandate?
2. How necessary is the evidence for one of the other parties (o make his case? Can she do so by seme other means?

3. Is the disputed evidence really of the nature claimed by the party disputing its admission? For example, is it really confidential? |
have heard Margo Priest give the example of where city road maps were claimed as confidential material in proceedings before the
Omtario Telephone Services Commission.



4, How much harm will result from its disclosure 1o the person opposing its use? Will there also be some harm {o some public interest
from its admission? if so, how does this harm compare (o the value hoped 10 be achieved threugh your proceedings 3203

5. Is there any way 10 minimize this harm? (disclosure only to counsel, in camera hearings, etc.)

I suggest that if one does this type of analysis (and assuming that there is no direct statutory compulsion on the agency to receive the
evidence or statutory prohibition against deing so) the agency's decision is likely 10 be upheld by the courts.

This type of balancing of interests by a disciplinary panel of the Law Society of Manitoba was approved of by the Manitoba Court of Appeal
in Histed v, Law Society (Manitabg) (2007), 2007 CarswellMan 504, 287 D LR, (4th) 577 (Man. C.A.), leave to appea! to S.C.C. refused (2008),
2008 CarswellMan 206, 2008 CarswellMan 207 (8.C.C.). The Court of Appeal held that even if a lawyer's letter was protected by settlement
privilege, it was proper for a disciptinary committee of the Maniloba Law Society to receive the letter in evidence against the lawyer, The
letter dealt with the choosing of & case management judge for proceedings in which the lawyer was involved. it was alleged that derogatory
comments made by the lawyer in the letter about specific judges amounted 1o a breach of the Law Society's Rules.

The Court of Appeal found that the letter was not protecled by the privilege. But even if it were, the Court said that it would have been
proper to receive it in the disciplinary proceedings. The Court noted that the Legal Profession Act, S.M. 2002, . 44, contained exceptions that
permitted communications protected by solicitor-client privilege 10 be received by the disciplinary committee for the purposes of regulating
the members of the prafession 13 Although the Act did not refer to settlement privilege, the protection afforded by settlement privilege was
less stringent than that offered by solicitor-client privilege, But the case law sewlement privilege could be set aside where necessary to avoid
an abuse of the privilege or where there was another compelling or overriding interest ol justice (o be served.

Alter referring to the statutory exceptions respecting solicitor-client privilege the Court stated that:

It seems 10 me that the same result should obtain, in mest cases, a balancing of interests between the need 1o protect the public by allowing the Law Saciety the
fullest opportunity to investigate the conduct of thelr members and the desire to encourage setilement.

1 agree with the panel when it concluded that "there is a greater public interest in the ethical practice of law than the public interest in enceuraging sewlement
negotiations by protecting those negotiations from disclosure.” In the situation a1 bar, where the disclosure does not compromise the inlerests of any party in the
process of the main litlgation {such as disclosing a senlement prepesal might), but is extrareous to the main cawse ond only expeses a potentially unprofessional
communlcation from counsel which may trigger a finding of professional miscondusy, the panel's comments seem particularly apL.

CONCLRN 111

Assuming that the evidence meets the first two concerns, is there anything about the way the evidence is coming in which threatens the fairness
or the smooth operation of your hearing? And if so, is this threat of sufficient importance, in light of your mandate, to warrant its exclusion?

Many of the judicial rules of evidence are aimed at ensuring the fairness of a proceeding and its smooth operation. Advance disclosure
requirements, for example, f21l under this heading.

Administrative agencies have ta be concerned with the underlying problem of ensuring a process which is both fair and efficient. It is very
difficult 1o separate fairness from smooth operation. The two are often interrelated, and sometimes conflicting. For example, to be fair, a
party has the right to present his or her case fully. However, the admission of some evidence, without notice 10 the other side may lead that
side 1o request an adjournment to secure the necessary evidence to meet what has been entered. What should the agency do? To grant the
adjournment can delay your proceeding. justice delayed is justice denied! Yet, to refuse the adjournment may mean denying that party the
right ta fully present his case.

Under this third concern one must address yourself to adopting rules which lead to the smoath and efficient operation of a hearing and
which ensure its fairness as well.

17.1(d.1) Process Respecting Determining Admission of Evidence

The fact that an agency has the discretion to accept or reject evidence does not require that the agency open the question of admissibility to
submissions automatically every time evidence Is sought to be admitted. In the absence of any challenge or apparent concern, tenderced
information should be accepted in the erdinary course. That is the intent behind the informality and freedem from the rules of evidence.
However, as noted above where the admission of evidence is challenged or the agency has a concern respecting its admission {as discussed
carlier), the principles of fairness dictare that the participants have an opportunity to be heard respecting the maner and address the types
of concerns noted in the earlier discussion, See, for example, the decision of the Alberta Court of Appeal in Lavaliee v, Alherta (Secliyities
Conmynission), 2010 CarswellAlty 235, 2010 ABCA 48 (Alta. C.A)) where, in finding that a statutory direction that the Alberta Securities
Commlssion “shall” receive relevant evidence, when read in the context of the entire statute, actually granted the Commission a discretion
to receive evidence, the Alberta Court of Appeal stated:

1?7 1t docs not follow that Commission panels are required to hold a volr dire as 3 matier of tourse (o determine the admissibility of evidence, That is not
required by the legtslation or by the principles of procedural falrness, As the chambers judge noted at para. 205 of his reasens, "in a regulatcry context the
admission of hearsay or compelled 1estimony or the lack of oppartunity to cross-examine will not recessarily breach procedural fairness™: see also Atberig
Segurities Commission v Prose, 2008 ADCA 326, 2 Alta L R (S} 108 ¢"Brost®). It is clear frem the Securitles Act that panels are o emptoy less formal procedures
than would be required in a court. It is therefore open to a panel 10 admut, for example, hearsay evidence without holding a voir dire. By the same token, a panel
has the discretion to refuse evidence; for example, evidence that it considers to be inherendy flowed. The provisions of the statue must be read so as 1o give
effect to the legistative intent that relevant evidence wiil be generally admissihle, while at the same time honouring the requirements of procedural [airness and
glving the Commissien control over {ts own process.

17.1(e} Likely Not Free From All "Rules”




Notwithstanding that an agency may be free from the rules of evidence under the common faw there are likely some "rules” which are
imposed on it by statute 132

17.1(e)i) — Application of the Various Evidence Acts

The Lvidence Acts of most of the provinces apply to the agencies within the sphere of that jurisdiction 22 In the federal sphere, ail federal
agencies are expressly made subject to the provisions of Part 1 of the Canada Evidence Act as section 2 of that statute provides that:

This Part applies to all criminal proceedings and to all civil proceedings and other matters whatever respecting which Parliament has jurisdiction.

The Evidence Acts of Manitoba, British Columbia, and Saskatchewan contain 2 similar application clause (usually in s. 2 of the Act). Similar
results occur respecting the Evidence Acts of Ontarie, Nova Scotia, Alberta, Prince, Edward lsland, and New Brunswick through either the
definition of "court” or “action” which are defined suficiently breadly to catch proceedings before an administrative agency. The
application of the Newfoundland Evidence Act will depend on the warding of the particular provision of the Act in question. For example,
section 18 of the statute refers ro the evidence of a child in "any legal proceeding™ while s. 20 applies to courts and to "persons having, by
law or by consent of the parties, authority 10 hear, receive and examine evidence™.

As a general principle (along with the Interpretation Act) the Evidence Actis a very useful tool in which one can find a Jot of basic stuff that
can be very valuable in the decision-making process. For example, the Canada Evidence Act provides that:

5 (1} No witness shall be excused from answering any question on the ground that the answer to the question may tend to criminate him, or may tend to
establish his liability 10 a civil proceeding at the instance of the Crown or of any person,

G. A witness who is unable to speak may give his evidence in any other manner In which he can make it nielligible.

13. Every court and judge, and every person having, by law or consent of partles, authorley to hear and reccve cvidence, has power to administer an oath 1o
every witness wheo s legally called 10 give evidence before that court, judge, or person.

14. (1) Where a person calied or desiring to glve eviderce oblezts. en grounds of consclentious struples, 1o take an oath, that person may make the following
solemn afflrmation:

1do solemnly affirm that the evidence to be given by me shall be the truth, the whole truth and nothing but the truth.
(2)Where a person makes a salemn affirmation in aceerdance with subsectlon (13, his evidence shalk be 1aken and have the same effecs as if taken under oath,

15.42) Ary witness whose evidence is admitied or who makes a solemn affirmation under this secticn or section 14 is llable 1o indictment and punishment for
perjury tn all respects as If he had been sworn,

17. judicial potice shall be taken of all Acts of the Imperial Parliament, of all ordinances made by the Gevernor in Councll or the Lieuterant governor in council
ol any province or colony that, or some portion of which, now forms or hereafier may form part of Canada, and of all the Acts of the legislature of any such
province or colony, whether enacied hefere or after the passing af the Constitution Act, 1867.

18 Judicial notice shall be taken of all Acts of Parllament, public or private, witheut being specially pleaded.
There are also restrictions on the receipt of evidence in the Act:

7. Where, in any irial or other proceeding, ¢riminal or civil, It is intended by the prosecuticn ar the defence, or by any party, t¢ examine as witnesses
professional or other expens entitled accerding 1o the law or practice te give opinicn evidence, not more than five of such withesses may be called on either side
without the leave of the court or judge ar person presiding. (Personally, | suspect that, even where applicable, this Is one provision which Is seldom applied in
agency prececdings.)

There are also advance natice provisions befre being able 1o submit ceraln types of books or recerds inlo evidence (ss. 28, s. 3007,

Agencies which have an express statutory freedom from the legal and technical rules of evidence are likely free from many of these
restrictive provisions. At least to the extent that the restrictive provisions are procedural in nature — and not substantive 134

Where an Evidence Act purports to apply to agencies contains a restrictive rule of evidence the agency is bound by the Cvidence Act
restriction. This is because the express statutory provisions overrules any common law freedom. However, | believe that, generally, an
express statement [n the agency's enabling statute that it s free from the rules of evidence will likely free it from the restrictive rules of the
Evidence Act. I think this will generally be the result following the application of the rules of statutory interpretation — specific overrides
general, more recent overrides earlier, etc.

Hotwever, when it comes to substantive aspects of the evidentlary rules one has to look at the statutory grant of freedom in the agency's
enabling statute ta determine whether or not it applies to those aspects, | suggest, as a mauer of general interpretation, that they would not.
T hazard this guess by analegy 10 the extent of the agency's common law freedom frem the rules of evidence.

An agency's common law freedom from the rules of evidence is based on its maslery over procedure. As such the common Jaw freedom of
agencies from evidentiary rules does not free agencies from aspects of evidentiary rules which are not “procedural” In nature but which are

substantive matters (matters such as solicitor/client privilegedd< crown immunities, rules respecting weight of evidence, presumptions,



ete Ll

It appears 1o me that in attempting to determine whether or not a restrictive provision in an Evidence Acl is ousted by an agency's express
statutory freedom from the rules of evidence one has to first interpret the meaning of the express statutory grant of freedom (i.e., what did
it purport to free the agency from} and then loak at the provision of the Evidence Act (o determine if it was the type of evidentiary matier
that would fall under the freedom of the express grant.

In Descoteqry v, Mierzwinskild? the Supreme Court of Canada (in the context of solicitor/client privilege) stated that statutory provisions
which appeared to conflict with the substantive privilege should be read restrictively and that the privilege should not be interfered with
except to the extent absolutely necessary in order 1o achieve the ends sought by the enabling legislation. In my view, directions of that
nature indicate that if a court were to nterpret the meaning of an express statutory freedom from the rules of evidence it would do so in
light of the generally accepted common law freedom. This just makes sense to me as my experience as a government lawyers leads me to
believe that legislatures in granting these evidentiary freedoms act under the general impression that they are simply reiterating the
comman law positinn 124 They dn not think that they are purporting to oust the various substantive righls. Support can also be found for
this view in the judicial approach to statutory grants of authority to an agency to make rules respecting procedure — which the courts
generally do not take to refer to substantive matters 1.2

If } am correct in the above, then once you determine that a restrictive rule in an Evidence Act goes 10 a matier of substance rather than
procedure the express statutory freedom in the agency's enabling statute does not operate to exclude it.

17.1(e)ii} — Specific Statutory Provisions {n the Agency's Cnabling Act

Aside from the relevant Evidence Acrt, an agency's decision-making will likely also be affected by statutory directions in its own enabling
statute 4 An excellent example can be seen in section 5(3) of The Pension Act, R.S.C. 1985. This provision is illustrative of agencies’ rules of
evidence being adapted to the Tunctions they are supposed 1o perform. The Pension Act (and the related veierans' legistation) are mare than
a simple income protection scheme for Canadian citizens. They are, as I undersiand, a recognition of the debt that the nation owes to those
whao serve in its armed forces and whe fight in its defence. There is an obligation owed by the people and Government of Canada to those
whao served their country and 1o their dependents. The idea that veterans benefits are something more than a simple income protection plan
but a repayment of an obligaticn owed to our velerans is reflected in the terms of section 5(3):

S. (3) In making a decision under this Aci, the Minisier shall

(a) drow from oll the circumsiances of the case and ail the evidence presented to the Minister every reasonable inference in favour of the applicant or
pensioner;

(b) accept any uncontradicied evidence presented to the Minister by the applicant or pensioner that the Minister considers to be credible in the
tircumstances; and

{c) resolve in faveur of the applicant or pensioner any doubt. in the weighing of evidence, as 10 whether the applicant or pensioner has established a case.ld

Section 5(3)(a) goes to the ability of something Lo prove a fact. It is directed at the situation where there is some missing piece in a puzzle.
The ordinary civil burden of proof (which generally applies to administrative agencies) requires that he whe Is to benefit from some
assertion be able 10 prove that its truth is more likely than not. Section 5(3Ka) appears 10 go to the situation where, although there is no
actual disproof of a point, the applicant, while not quite being able to prove something, has been able 1o bring sufficient evidence from
which that something may be inferred.

Tor example, in Moore v. Workers' Compensation Board (1992), 101 Nfld. & P.ELR. 118, 321 APR. 118 {PEIL CA), the Workers
Compensation had to determine if the applicant's medical problems had been brought about by his accident on the job, The Board had
belore it a medical report which indicated that the injury was "meost likely” related to the accident in question and that it was not related to
a previous existing medical condition. This report was not contradicted. Other medical reports considered the applicants condition to be
consistent with the accident. Even the Board's own medical consultant did not rule out the accident as the cause of the condlition hut merely
said that it was difficult 10 say whether or not the medical condition would have developed without the accident. In that case, even though
the applicant had not proven that his condition had resulted from the accident, the Prince Edward Island Court of Appeal held that the
Board, taking into account all of the medical evidence to the effect that his injury could have been coused by the accident, and was not
fnconsistent with such a cause, and that there was no evidence that indicated otherwise, should have drawn the inference that it was the
result of the accident. Taking a more simplistic example, if one sees a child crying in the street, with a burst balloon at his feet, and no other
probable cause of his distress, section 5(3)(a} would direct that one draws the inference that the batloon belonged to the child and that it had
burst (thereby entitling him to a new balloon)} even though there may be other possible interpretations of the scene

Section 5(3)(b) is aimed at alleviating technical concerns with evidence. It appears to be directed to the situation where the applicant has
uncentradicted evidence which appears believable but which might have some technical inherent weakness which might make it
inadmissible in a court of law. Hearsay evidence for example might be admitied under this rubric if it appeared believable that it was not
contradicted. Another example might be an old document alleged 1o be from a World War I hospital unit, which could be accepted as being
evidence of a some fact if it appears believable to the decision-maker (for example, because it tooks ta be about the right age and bears other
signs that it is what it claims 10 be), be accepted as evidence notwithstanding that the document is undated or unsigned provided that there
is no evidence contradicting it. Note the two criteria which must be met before section S(3)(b) can be relied on. Firstly, the evidence
tendered must, be uncontradicted. In other words, there cannot be other evidence refuting the fact it hopes to prove. Secondly, the evidence
tendered has to be believable itself. Section 5(3)(b) does not appear to be a direction 10 accept anything, merely a direction 1o accept what is
believable and uncontradicted even though, under the technical rules of evidence, it might be inadmisslble. As a last point, it looks to me
that section 5(3)(b) does not direct the decision-maker to accept the evidence as proof of a matter. It only, I think, directs the admission of the




document as evidence. The decision-maker would still have to be satisfied on the appropriate balance of the proof of the particular fact in
question. The decision-maker might admit the document, that it finds it capable of being evidence, but find that it has actually very little
weight te sulficienty prove a point. That is where section 5(3)(c) comes in.

Section S(3)(c) goes to the burden of proof. Afer the decision-maker has admitted all of an applicant's, somewhat questionable, but
nonetheless believable and uncantradicted evidence and has drawn all the Inferences that can be drawn from that evidence, he or she then
has to decide whether the applicant has proven her eligibility for the benefit in guestion.

Generally, in civil proceedings before agencies whoever will take the benefit of establishing a fact or case must satisfy the decision-maler
that the fact or the case exists on the balance of probabilities1¢ This means the person who is going to benefit must satisfy the decision-
maker that a particular fact is more likely than not. He does not have to prove it absolutely. The reader is also likely already familiar with
the principle that in criminal proceedings, the burden of proof on the Crown who asseris the criminaiity of the accused is to prove that
criminality beyond a reasonable doubt. The Crown does not have 1o prove something as being absolutely certain, But it must take the
decision-maker’s comfort level with the likelihood of a fact or as assertion up to the point where the decision-maker has no doubts which
could be considered reasonable,

Both of these burdens are displaced by section 5(3)(c). Section 5(3)¢) directs that in determining whether a clalmant has proven a fact (or
her case) the decision-maker must {ind in favour of the applicant if the applicant “has produced credible evidence that raises at least a
reasonable doubt that the fact is true1Z The claimant does not have 1o prove his assertion conclusively or even satisfy the decision-maker
that it is more likely than not. If at the end of the day the decision-maker can say, "Although 1 am not convinced that the claimant has
proven her case, 1 must concede that it is reasonably possible” then the claimant must win. Note that the section does not direct that the
applicant wins if he brings in ANY evidence. The evidence must be sufficiently strong that it at least raises a reasonahle doubt that the fact it
is intended to proof is true.

The reader can see that section 5(3) is really a statutory reflection of the approach to evidence which I suggested at the beginning of this
presentation; that agencies should approach evidentiary questions, not from the perspective of the legal rules of evidence, but from the
perspective of ensuring o sufficiently reliable factual base, which is fair and efficient as judged in the context of the mandate of the agency.

Before leaving this topic it should be noted that provisions like s. 5(3) of the Pension Act do not completely dispense with a requirement for
proof. There must still be some evidence which, after any doubt has been resolved in favour of the applicant, is logically capable of

establishing the fact in question 124 '
17.1(f) Dealing With the Irrelevant or Weightless Submission

As noted earlier, the relevance of particular pieces of evidence is not always readily apparent. It is not uncommon for different small pieces
of evidence to take on a particular significance when viewed together. Nor need every piece of evidence address all of the issues in a
proceeding — some evidence will only address specific points, other evidence may be tendered 1o help explain or provide background
against which other evidence may be better viewed 1241 Thus a decision-maker should not be quick 10 decline to receive evidence unless it
is evident that the infoymation truly serves no purpose in the proceeding.

Frequently in administrative proceedings attempts are made to enter evidence which is irrelevant or without any value to the mandate of
the agency. Absent some (truly unusual) legislative direction to admit such evidence there is no doubt that an ageney has the discretion to
refuse to allow the asking of questions or the tendering of evidence which is irrelevant (or unduly repetitious) 1o its proceedings and that
such refusals do not offend the principles of fairness. A2 And while it is equally clear that before exercising that authority an agency must
make the necessary determination that the information is indeed irrelevant or unduly repetitious, there is also, surprisingly, some debate as
to whether the agency should even exercise the authority,

It is common, in agency discussions, for some to argue that one of the purpases of agency hearings is to allow the alfected parties an
opportunirty to “blow off steam" and that in this case it is a uscful exercise to allow individuals o put anything inte the record rather than
attempting to restrict the record 1o mauers which are relevant to the proceedings

Another common approach on evidentiary disputes is for an agency member to allow the disputed material in with the statement that they
will give it due weight.

This latter approach can be very useful in circumstances when the weight of the matier is truly in dispute. It permits the weight or the
relevance of the matter 10 be determined in light of all of the evidence and avoids premature rulings.

1 do not really recommend either approach sirnply as a method of moving the hearing along,

Firsdy, it will be rather rare, I suggest, for an agency to have been created with a mandate of simply providing a sounding board for the
disgruniled or upset. Presumably, one has some purpose to accomplish through your hearing process, Time taken on irrelevant matters is
time taken away from relevant ones. It fs inherent in the mandate of an agency conducting a hearing that the agency take the trouble of

restricting the proceeding to the matters at hand 221

Secondly, an agency hearing is not generally an emationally cleansing experience. A party who is allawed 1o whip themselves up into deep
concern over a matter which is irrelevant to the proceeding is not likely to be satisfied with one speech. He or she may wish 1o speak again
and again. The indulgence in letting him or her “blow off steam” may in fact be simply creating more “steam” to let off. Also, allowing a
party to put evidence in simply to let off steam will create the, not unreasonable, expectation that the decision-maker will also let others
have an opportunity for others to let off stcam. This will make it difficult for you 1o control the proceedings or have them proteed at a

reasonable rate.



Thirdly, when one allows Irrelevant material into one's proceedings, an uncertainty is created in the minds of other parties as to whether
they should introduce evidence to counter the material which is being admitied. Furthermore, if the irrelevant remarks becomne
intemperate or if they contain allegations against another party (however irrelevant to your proceedings) the other party may wish to
respond, leading to further delays.

Fourthly, allowing great amounts of irrelevant evidence in will clutter agency proceedings and make it difficult for the decision-maker and
the nlher parues to focus on the matter at hand. It increases the likelihood of some substantive error being made. In Felty v, Nova Scotia

1 2005 NSSE 142, [2005] N.§], No, 298 (QL) (N.5.5.C.) made a corollary paint saying that allowing a significant amount of
highly prejudicial evidence into the process sidetracked a five-day hearing frem the main focus of the hearing which was not compensated
by a simple statement by the Board at the conclusion that it was aware of the evidence's irrelevance and was giving it no weight. The Court
held that the admission of the irrelevant evidence contributed to an unfair hearing. This trial leve] decision was reversed by the Court of
Appeal (Kelly v. Nova Scotiq Police Commission, 2006 CarswellNS 83 (N.S.C.A.) which took into account the particular challenges facing the
agency in question in determining exactly what issues were in dispute, the importance of not precluding evidence hefore its relevance could
acrually be determined, and the efforts of the agency throughout the proceeding to caution the participants about irrelevant evidence 1221
However, these decisions stand as a caution respecting the consequences of undue admission of irrelevant evidence and the care which

must be taken with respect to it 1213

Fifthly, by allowing the individual to put in irrelevant information you either build an expectation in that person’s mind that you wiil be
dealing with the matters he or she raises, an expectation which can lead te appeals or judicial reviews if you do not do so.

Lasdy, if a decision-maker allows irrelevant evidence into its proceedings without making a ruling during the hearing it will likely have 10
expressly point out in its reasons that evidence which was found to be irrelevant lest a reviewing body assume that the decision-maker had
based her its decision on irrefevant considerations.

On the other hand, it is also true that it is frequently easier and fasier to allow some individuals to put irrelevant evidence than it is 1o
attempt to stop them from doing so. Alse, if you are too quick 10 leap in to cut someone off because it appears 1o you that the information is
irrelevant you may fail to appreciate that in fact he or she is leading up to something that is very important.

Many decision-makers find it valuable when faced with what appear to be irrelevant evidence ta allow the individual presenting it
sufficient time to satisfy themselves that the material being put in is irrelevant (and to ensure that a reasonable person would believe that
they have listened encugh 1o be able to adequately judge its relevance). They then interject to attempt 10 control it. This usually involves
explaining the purpose of the proceeding and an explanation as to why the evidence going in appears t¢ be irrelevant. The person
atiempting to put the evidence in should then be allowed to argue why he or she thinks the material is relevant or sufficiently weighty. The
ruling as to admisstbility is then made and the hearing proceeds. Time taken up front in this exercise will save time in the long run as the
decision-maker will have set the proper tone, be in control of the hearings (but fairly sn), and be better positioned to contral future
diversions into jrrelevancies.

17.1(g) Privilege

As discussed earlier in this chapter under heading 17.1(¢} “Likely Not Free From All Rules” notwithstanding their freedom from the rules of
evidence administrative agencies must still be aware of the principles respecting privilege. The protections frem compulsion afforded
information protected by privilege is a substantive, rather than a procedural, right. Consequently an agency's freedom from the rules of
evidence, which flows from its power over its procedure, does not extend to dispensing with privilege, which s a substantive right. In the
absence of a legislative grant of authority, either express of implied, information protected by privilege cannot be compelled by an agency.
This common law restriction is reflected in the statutory grants of authority in sections 5.4(2) and 15 of Ontario's Statutory Powers Procedure
Act and section 40 of B.C.'s Administrative Tribunals Act 11121

There are a number of privileges. As this is not a text on the law of privilege I will not go into significant detail respecting each. Without
attempring to be exhaustive or to explain the sometimes subtle operations of all recognized privileges the discussion under this heading
touches on decisions respecting some of the various type of privileges recognized by the law: solicitor-client privilege, settlement privilege,
journalist privilege, Parliamentary privilege and state privilege.

There may be cases where an agency subpoena may inirude upon solicitor-ciient privilege but clear and explicit language is necessary
before a legislatve grant of compulsion autharity to a statutory official will be necessary for this. A simple reference 10 an agency having
the powers of a superior court of record would not be sufficiently clear and explicit. (Pgivacy Comynissioner of Canada_ v, Blood Tribe
Depariment of Health, 2008 CarsweltNat 2244, 2008 SCC 44, 294 D.LR. ¢41h) 385 (S.C.C.H).

In Sogietv of Saskatchewan v. EM & M Low Growp, 2008 CarswellSask 655, 2008 SKCA 128 (Sask. C.A.) statutery gram of authority 1o
Saskatchewan Law Society to require that a member lawyer produce his or her records for the examination of the Soclety where reasonably
necessary for the purposes of an investigation by the Saciety found to be sufficient, clear and explicit language 10 aliow Society to compel
production of documents subject 10 selicitor-client privilege. In that case the Saskatchewan Court of Appeal also held that the privilege
which exists between a solicitor and the solicitor's client does not include the solicitor's governing law society within its envelope. (The
Court also stated that the Law Sociely would be expected 1o use its authority 1o hold hearings or parts of hearing in private to protect
privileged information from being disclosed to a complainant.)

2011 NL.CA 5 343 LR (4th) 57 (Nﬂd CA). the Newfoundland and Labrador Court of Appeal held 1h.-u the statumry authomy of lhe
Newloundland Access Commissioner 1o examine any document “notwithstanding a privilege under the law of evidence” extended to
documents that were potentially protected by solicitor-client privilege.




As noted above the Supreme Court of Canada has said that explicit language is required before a statutory power will be interpreted as
authorizing an intrusion upon solicitor-client privilege (Canada (Privacy Commissioner) v, Blood Trike Department of Health, 2008 SCC 44
(S.C.C)). This decision of the Newfoundland and Labrador Court of Appeal stands for the propesition that it is sufficient for a provision 1o
autherize intrusions upon "privilege” generally without having 1o expressly single out “solicitor-client privilege™.

Newfoundiand and Labrador's Access to Information and Protection of Privacy Act provides an exemption from disclosure for documents
protected by solicitor-client privilege. The Act also expressly provides that on a review by the province's information and Privacy
Commissioner as lo whether the exemption applies a copy of the record for which the exemption is claimed shall be produced to the
Commissioner notwithstanding another Act or regulation or a privilege under the Jaw of evidence.

52. (1) The commissioner has the powers, privileges and immunites that are or may be conferred on a commissioner under the Public Inquiries Act.

(2) The commissiorer may require any record Ln the custody or under the control of a public body that the commissioner considers relevant 16 an nvestigation
to be produced 1o the commissioper and may examine infermation in a record, Including personal informadon.

{3) The heod of a public bedy shall produce 1o the commissioner within 14 days a record or copy of a record required under this sectlon, notwithsunding
another Act or regulations or a privilege under the law of evidenze

It was argued that the statutory reference to “a privilege under the law of evidence” did not operate to require disclosure of documents for
which solicitor-client privilege was claimed as solicitor-client privilege is both an evidentiary privilege and a matter of substantive law.
Consequenily, applying the Supreme Court direction that potemual statutory tncursions upon solicitor-client privilege were to be
restrictively construed not to permit such incursians unless explicitly required, the reference did not extent to solicitor-client privilege,

The Newfoundland and Labrador Court of Appeal rejected that argument.

Notwithstanding its dual status, solicitor-client privilege was sull a rule of evidence that could be relief an by parties as such where what is
sought is to compel the tendering of dotuments into evidence. It was still a par of the body of law known as the law of evidence even
though in other matters wholly unrelated 1o evidentiary matters it was also a substantive rule. The Court held that the statutory reference to
"a privilege under the law of evidence” was broader than a simple reference to “the law of evidence” and encompassed substantive rules
which were recognized as having application under the law of evidence. In the case in paint the Deparumnent of Justice was relying on the
privilege as a rule of evidence — objecting to the production of the records in a quasi-judicial, administrative proceeding held to determine
whether an exemption was properly asserted. Thus, the statutory words "notwithstanding ... a privilege under the law of evidence” had to
be interpreted to abrogate the privilege.

The Court felt this interpretation was supported by the legislative recard of the passage of the Act and the purpose of the Act that indicated
that the statute intended 10 provide for an independent review officer, as an alternative 1o the courts, 1o undertake a timely and affordable
first level review of all information requests. Central 1o that review was the ability 10 examine all documents regardless as to whether any
form of privilege attached to them. Read in that context, the Court stated, the statutory reference to a “privilege under the law of evidence"
had to be read as extending to any privilege recognized in the Jaw of evidence.

5 Taken tegether, these sources help inform the background and purpese of the legistation, which is, inter alia, to provide for an Independent review officer, as
an alternative to the courts, who can undertake a timely and affardable first level review of all information request denials, A cenural aspect of this review is the
abiliry to examine all documents, regardless of whether any form of privilege attaches to them. The legislative history clearly establishes an intert o eliminate
any possible objections that might be raised to the delivery of docy 15 to the Commisss in the dlscharge of his stautory mandate. Read in that ccniexe,
the words, "4 privilege under the law of evidence™ must be read as an attempt 1o expand the Comm:ssloner’s pawers to compel the production of documents (o
remove nat only those objections enumerated in the ATIPPA but also any privilege recognized in the law of evidence that might be raised, They cannot have
been intended to differentlale between seme of the privileges enumerated in the ATIPPA. as found by the applications judge.

The Court noted that its interpretation of the Newfoundland and Labrador statute was consistent with similar interpretations of the federal
Access to Information Act (which also provided the Commissioner with the authority to examine documents notwithstanding “any privilege

under the law of evidence". (Canada dnformaitpn Comm.) v Capain (Min, of Extvirerment) 2000 CarswellNat 633, 187 DR, (4th) 127 (Ced.
C.A) and Conada (Auorney Genergl) v. Canada (Information Commissioner) 2005 CarswellNat 1477, 253 L, (41 (Fed.C.A)). And it

distinguished the restrictive interpretation of the federal Protection of Personal Information and Electronic Documents Act by Supreme Court
of Canada decision in I fu issioner) v_Rlood Trib. pgri 2008 5CC 44 (S.C.C) by noting that the statutory
right to examine in that statutery referred only to the Commissioner's right 10 “receive an accept any evidence and other information ...
whether or nat it is or would be admissible in a court of law” — a general wording found in many other federal statutes which the Supreme
Court felt could not have heen meant to intrude upon solicitor-client privilege. By contrast the provincial access act expressly referred to
privilege and the Court held that 1t was satisfied that the words were not ambiguous and were sulficiently explicit to include solicitor-client
privilege.

In closing the Court noted that while solicitor-client privilege was a fundamental right, it could bow 1o other interests and here the
legislature sought to advance the public interest in access to informatfon in the hands of government actors and privacy. The Court also
noted that the Act sought to balance the intrusion by including various protections respecting privileged decuments that had been disclosed
10 the Commissioner the advisory nature of the Commissioner’s opinion, the right of appeal to the courts, the non-disclosure directions and
the testimonial immunity provided the Commissioner. As to the latter, the Court noted that while there were some cases in which the statute
authorized the Commissioner to disclose documents (s. 56) that authorization would not extend to the disclosure of documents protected by
solicitor-client privilege as it did not explicitly autherize the abrogate of the privilege — unlike the examination authority in section 52.

The Court concluded 1ts analysis of the matter by stating that where an issue of solicttor-client privilege arose in a review by the
Commissioner there was no necessity for the Commissioner to make applications to court compel the production of documents claimed 1o
be protecied by the privilege. Such production was required to be a routine aspect within a review conducted by the Commissioner.
Nonetheless, the Court, expressly slating this to be obiter, suggested a pragmatic approach respecting documents for which the existence of



the exemption might be made without actual examination of the documents. [n such cases the Court suggested that the Commissioner might
reasonably rely on a letter or possibly an affidavit from a senior Justice official indicating that all materials had been provided except for
documents containing legal advice — identified by subject matter, date and solicitor,

Al Generall v, Bri alumhi i mplaint issigner), 2009 CarswellRC 1922, 2009 BCCA 337, 308
DL.R.(4th) 477 (B.C.C.A.) the British Columbia Court of Appeal held that material generated in B.C. by the internal "charge approval process”
{whereby the Assistant Attorney General exercises the authority 1o approve or reveke a lower Crown official's decision 10 charge an
individual) is not protecied by solicitor client priviiege.

101 In examining relevant information and documents and deciding whether or aot to approve a prosecution, Crown counsel is neither a client of another
lawyer, ner a solleitor advising more sertor officers In the Criminal Justice Branch. He or she is an officer of the Crown, independenty exercising prosecutorial
discretion. While he or she may well consult with and obtatn information from others, he or she does not take legal advice from them.

102 The fact that the Assistant Deputy Atlorney General Is able to review a subordinate’s decision and override It does net convest the rarlier decision into legal
advice. The Commissioner was correct In finding that charging decisions made by Crown counsel are not covered by solicitor-client privilege. because they are
not made within any solicitor-client relationship.

103 In helding thot soliciter-client privilege is inapplicable 1o the functions of Crown counsel in the charge approval process, we have carefully considered the
rationate for sclicitor-cent privilege. In R. v. Shirose, ot para. 49, Binnie | recalled Lamer € ).Cs comment in £y Fosty, j199113 S CR 263 (5.C.C.) at 289:

The prima facie proleciion for solicilor-client cornmunications is based on the fact that the relationship and the communications berween solicitor and
client are essential to the effective operation of the degal system, Sech communications are inextricably liked with the very system which desires the
disclosure of the communication .

104 For the substantive conditiors precedent o the right of the “lawyer's client to cenfidentiality” he recalled the Supreme Cour's adeption in fescteany ¢
Mirrzwinskf, [198211 S.CR RGO (S.C.C.) at 873 of Wigmore's formulation.

Where legal advice of any kind s sought from 2 professional Jega! adviser in his capacity as such, the communications related to that purpose, made in
confidence by the client, are at his instance permaneny protecied from disclesure by himself or by the adviscr, except the protection be waived.

105 Solicitor-client privilege is designed primarily as a means to crsure that clients are ot reluctant to abtain legal advice, or revcent in discussing thelr
situadons with their sollcltors. It ts a means 10 foster the proper taldng and glving of legal advice. These corsiderations are not germane (0 the situation of Crown
counsel in charge approval decisions.

The Ontarjo Divisional Court in Ligor Control Board of Ontaric v, Magnottq Winery Corporation (2009), 97 O.R. (3d) 665 (Ont. Div. C1)

provides instruction with respect to three privileges: solicltor-client privilege, litigation privilege and settlement privilege.

Solicitor-client privilege is discussed elsewhere in this text — notably in chapter 10 (Bias, The Role of Counsel And the Agency) under
heading 10.4 “Sclicitor-Chient Privilege"; thapter 12 (Conduct of the Hearing) under heading 12,12 “Background Briefing Material” and
heading 12.10{(¢} "Limits on Use of Subpoena”; chapter 15 (Conada's Access and Privacy Legislation) under heading 25.5(c) “Access
Lxceptions (Exemptions)”; and chapler 29 (Implied Powers of an Agency) under heading 29.2 “Determining an Implied Grant of Authority™,

The settlement privilege provides that information disclosed in pursuit of negotiations to settle a matter are not admissible in proceedings.

In Sable Qffshore Energy [nc. v, Amieron [nternational Corp, 1013 CarswellNS 428, 2013 SCC 37 (5.C.C) the Supreme Court of Canada

explained a number of points respecting the operation ef this privilege which attaches te seitlement negotiations.

1.1t is in the public interest for parties to reach a mutually acceptable resolution to their disputes without prolonging the personal and
public expense and time involved in litigation.

2. Settlement privilege promotes settlements. Parties will be more likely to settle if they have confidence fram the outsel that their
negotiations will not be disclosed. It is a class privilege and operates as a prima facie presumption of inadmissibility subject to
exceptions where the justice of the case requires it.

3. The privilege attaches to any seitlement negotiations, whether or not marked “without prejudice”, and applies both to successful and
unsuccessful setllement negotiations.

4. To come within the exception to the privilege it must be shown that “a competing public imterst outweighs the public interest in
encouraging settlement” (Qas Santos (Commitice of) v._Sun Life Assurance Co, of Canada, 2005 BECA 4, 207 P.CAC 54 (B.C. CA).
Excepiions have been found to include allegations of misrepresentation, fraud, undue influence, and preventing a plaintiff from being
overcompensated,

The case in point involved a number of defendants. Settlements for set, undisclosed amounts, were reached with some of the defendants
and the trial judge provided that the amounts of those settlements were not disclosable until the end of the trial. The Supreme Court of
Canada upheld that decision noting that the setidement amounts were part of the scttlement negotiations and that the failure to disclose that
information did not unduly prejudice the remaining defendants who had not settled. They had access to all of the relevant documents that
were in the settling defendants’ possession, had assurances that they would not be held liable for more than their share of the damages, and
the disclosure at the end of the proceedings would ensure that the trial judge could adjust any liabllity 1o avoid overcompensating the
plaintiff. They were fully aware of the claims they had ta defend against and of the overall amount that was being sought. Knowing the
setllement amounts might allow them to revise their estimate ¢f how much they wanted to invest in their defences but that did not rise to a
sufficient Jevel of importance to displace the public interest in promoting settlements.

correci( fees) v, hfeKinnen 2010 CapgwellOnt $123, 2010 ONSC 3896 (Ont, Div, Ct.) the Ontario Divisional Court
upheld an Ontarle Human Rights Tribunal decision requiring the Ministry of Correctlonal Services to disclose documentation respecting
setlements reached by the Minister in earlier cases. The Court declined to decide whether there was a prima facie class privilege applying to




settlement proceedings as a whole or whether the privilege applied on a case-by-case basis according 1o the circumstances because that
issue was before the Court of Appeal and because the Court agreed with the Tribunal that either way it was proper to order the disclosure of
the settlements in the particulars of the cases as all privileges are subject to exceptions one of which is where the setlement documents is
necessary for the proper disposition of a proceeding.

4. [W]e agree with the adjudicator that on cliher test the material was properly ordered 1o be produced. Any privilege Is not absctute. It Is subject to exceptons.

One of these cxceptions is where the settlement documeniation is necessary for the proper disposition of a proceeding. As was sald in [nter-Leasiop inc v
Qntaro (Minwsicr of Fingneet 20091 Q.1 Ko, 4714 (Div. C1), at para. 11;

A party seeking to introduce In evidence material sukject 10 settement privilege must show that the communication is relevant and the disclosure is
necessary, efther to show the agreement of the parties or to address a compelling or overriding interest of justice,

In addition, the Divisional Court held that it was not necessary thal the disclosure of the settlement documentation be the only means
available to dispose of the proceeding. It was sufficient if there is a compelling or overriding interest of justice achieved through production
(which interest the Court proceeded 10 determine existed).

The Court also observed that there did not appear to be any harm that would result from the disclosure of the setdement documentation
insofar as the union which had been involved in some of those cases was consenting (o thelr release and had stated that the release would
not dissuade it from engaging in future negotiations, nor would the disclosure appear in any way to undermine the enforceability of the
settlements or otherwise adversely affect the persons involved.

In R, v Nationgl Post 2010 CarswellQnu 2776, 2010 SCC 16 (5.€.C.) the Supreme Court of Canada (majority decision — Abella [. dissenting and
LeBel j. partially dissenting on the issue of notice only) ruled that a confidentiality privilege may, in certain circumstances, exist under the
common law to protect a journalist from having to disclase a secret source. The exislence of the privilege must be determined on a case-by-
case basis applying the traditional Wigmore criteria for the recognition of confidentality. The Court rejected the argument that section 2(b)
of the Charter (freedom of expression) contained a privilege against the disclosure of secret sources as "the history of journalism in this
country shows that the purpose of s. 2(b) can be fulfilled without the necessity of implying a constitutional immunity. Accordingly, a judicial
order to compel disclosure of a secret source would not in general violate s. 2(b)." Similarly, the Court rejected the establishment of an
across the board class privilege (such as salicitor-client privilege) for journalists. A number of reasons were cited for that rejection: a class
privilege would be, in the opinion of the Court, too rigid and could not be tailored to the circumstances; fournalists are not a regulated
profession; the creation of a class privilege would raise too many questions as to who possess it (journalist or source); and there was no
agreement as to the criteria which would trigger the privilege,

Whether a privilege existed in a particular instance to refuse 1o disclose a source must be considered by the decision-maker against the four
traditional Wigmeore criteria for the recognition of confidentiality:

i The communication must be made explicitly in return for promise of confidentiality;
ii. The confidence must be essential to the relationship in which the communication arises;

iii. The source-journalist relationship should be one that should sedulously be fostered in the public good. This criteria distinguishes
between the professional journalist and the amateur blogger on the web.

57. ... The relationship between the source and a blogger might be welghed differently than in the case of a professional Journalist like Mr. McIntash, who is
subject 10 much greater institutional accountability within his or her own news organization. These distinctions need not be canvassed in detal] here since the
appellants have made out on their evidence, in my opinfon, that in general the relationship between professional journalists and their secret sources is a
relutionship that ought 10 be “sedulously” fostered and no persuasive reason has been offered 1o discount 1he value to the public of the relatlonship between Mr.
MclIntosh and his sourceds) in this pardcular case.

iv. And lastly, where the other threc criteria have been met, it must be determined whether the public interest served by protecting the
identity of the informant from disclosure outweigh the public interest in getting at the truth, Under this criterion one must “weigh
against its protection any countervailing public interest such as the investigation of a particular crime (or national security, or public
safety or some other public good).”

61 The weighing up will include {but of course Is not restricied to) the nature and scriousness of the offence under investigaticn. and the probauve value of the
cvidence sought to be obtained, measured agalnst the public Imerest in respeeting the journalist's promise of confldentlality. The Crown argues that the
exislence of any crime is sufficient ta vitiale a privilege but that is oo broad a generalization. The Pentagon Papers case originated in circumstances amounting
to an offence, yet few would now argue that the publicaticn of the true facts in that situatton was rot in the greater public Interest.

The burden of persuasion rests with the media claiming the privilege. And it can he waived by either the source or the journalist.

With respect 10 procedure, in the case of the request for a search warrant, the media should be given the chance "at the earliest
opportunity” to be heard on the issue but this need not necessarily be given prior to the issuance of the warrant. The warrant could be
issued without hearing from the media if necessary to ensure that evidence not disappear in the meantime, However, where this is done
sufficient terms must be imposed to protect the position of the media and to permit the media ample time and opperiunity to point out why
the warrant should be set aside.

The Court expressly polnted out that it was addressing only the issue of the compelled disclosure of secret sources and not the suppression
by the media of relevant physical evidence.

65 At this point Jt is important te remind ourselves that there is a significant difference between testimontal immunity ogalnst compelied dischosure of secret
sources and the suppression by the media of relevam physical evidence. If a elient walks into a lawyer's office and leaves 3 murder weapon covered with
fingerprints and DNA evidence on the lawyer's desk the law would net allow the lawyer 10 withhold production of the gun onh the basis of sollclior-cllent
confidentiality, notwithstanding the thoroughgoing protection that the law affords that relationship. In B v Murrgy (2000}, 144 £.C.C, {3d) 289 (Ont. 5.C .4 the



court affirmed this principle i the case of a lawyer charged with suppressing sexual abuse tapes. Journalists. (oo, have no blanket right to suppress physical
evidence cf a crime, even where its producticn may disclose the identity of a confidential source. The immunity, where it exists, Is sltzation speciftc.

National Post arose in the context of criminal proceedings. The Supreme Court of Canada re-affirmed the existence of a case-by-case
journalist privilege in the context of testimonial campulsion in civil preceedings and the Quebec Charter in Globe & Mail ¢ Canada
(Procurcur generall 2010 CarswellQue 10258, 2010 $CC 41 (5.C.C.1. The Court affirmed that this is a case-hy-case, rather than an across the
board, type of privilege because once the party seeking disclosure has established the relevance of the information sought, the burden is on
the journalist to establish the desirability of the recognition of confidentiality in each particular case.

65 In summary, to requlre a journalist to answer questiens in a judiclal proceeding that may disclose the identiry of a confidential source, the requesting party
must demonstrate that the questions are relevant. If the questons are drrelevant, that will end the inguiry and there will be no need to consider the tssue of
Journalist-source privilege. However, if the questions are relevant, then the court must £o on 1o consider the four Wigmore factors and determine whether the
Journalist-source privilege should be recognized inihe particular case. A the crutial fourth factor, the court must balance (1) the importance of disclosure to the
administratton of justice against (2) the public interest in maintaining journalist-source confidentialliy. This belancing must be conducted in a context-specific
manner, having regard to the particular demand for disclosure at Lssue, It I$ for the party seeking 1o establish the privilege to demonstrate that the interest in
maintatning journalis:-source confidentiality curweighs the public interest in the discicsure that the law would norrmally require.

66 The relevant considerations at this stage of the analysis. when a claim to privilege 1s made in the context of civil proceedings, include: how central the fssue
Is to the dispute; the siage of the proceedings; whether the journalist is a party te the proceedings; and, perhaps mast importandy, whether the information is
avallable through any owher means., ..

Aspects of Parliamentary privilege are discussed elsewhere in the text in chapter 5B (Discretion) under heading 5B.6(a)(ii) "Parliamentary
Privilege"; chapter 294 (Contempt) under heading 29A.3(b) "Matters Which Are Net Criminal Contempts” under the italicized heading
“Parliamentary and Related Privileges"; in chapter 12 (The Conduct of the Hearirg) under heading 12.10(e) "Limits on the Use of Subpoena™;
and in case comment 8 "New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of Assembly}” (the seminal Supreme Court of
Canada decision respecting Parliamentary privilege and the role of the courts in defining it) under the Cases and Comments tab in volume
1.

In Page v. Mulclair, 2013 TC 402 (Fed. Ct.) stated that Parliamentary privilege is the “sum of privileges, immunities and powers withoul
which the Houses and their members could not discharge their functions. Privilege includes such immunity as is necessary so that they may
do their legislative worl" And the underpinning of privilege is necessity — a matter falls within privilege if it amounts 1o a matter which
could not be dealt with under the ordinary law of the law without interfering with Parliament’s ability to fulfill its constitutionat functions
(citing Canada (Howse of Commons) v, Vaid, 2005 CarswellNat1272, 2005 SCC 30, 252 DL R, (41h} 525 (S.C.C.H. The tourts have the jurisdiction
to determine whether a mauter falls within Parliamentary privilege (i.e. whether it exits) and its scope bul Parliament, not the courts, have
the jurisdiction to determine whether the exercise of privilege is necessary or appropriate in any given case. The Court also held that
Parliament may elect to waive one of its privileges. Thus, if the ability of the Parliamentary Budget Officer to require information from
government departments respecting government plans infringed Parliamentary privilege (which the Federa! Court held it did not)
Parliament, by expressly setting out the Officer's mandate in legislation intended to waive that privilege. (In Page the Court also rejected the
argument that simply being able to apply to court to interpret legislation respecting the extent of the Parliamentary Budget Officer's
statutory authority “would render the Houses of Parliament unable to discharge their functions,” The Court held that the courts had the
jurisdiction to interpret legislation — even legisialion dealing with Parliament and an application to court to interpret a Parliamemary
statute did not breach article 5 of the Bill of Rights, 1689 (which provides that “freedom of speech and debates or proceedings in Parliament
ought not to be impeached or questioned in any court of place out of Parliament”). Further, any expression of opinion on the interpretation
of a statute — whether in or out of Parliament — was not binding on a court. In the context of the extent of the authority of the
Parliamentary Budget Officer the Court stated that “If the majority wants to abolish the position of the Parliamentary Budget Officer, or
define his or her mandate somewhat differently, so be it} However, it must do so by legistation. Having made that law by statute, it must
unmake it by statute. In the meantime, Parliament has no right to ignore its own legislation *}

Notwithstanding having held that that Partiament cannot alter the meaning of legislation or prohibit the right of the courts to review
legislation affecting Parliament, the Federal Court in Page held that Parliament "has greater powers when it comes to restricting remedies of
its own members or its officers.” The Court noted the decision 1884 decision of the UK Court of Queen's Bench in Bradlaugh v. Gossetr
(1884), 12 QBD 271 where the Coutt of Queen's Benich stated that “the House of Commons is not subject to the controt of Her Majesty's Courts
in its administration of that part of the statute which has relation 10 its own internal proceedings™. (The question in Bradicugh was whether
the British House of Commons “could forbid a member to do what the Parliamentary Oaths Act required him to do, Le. to take an oath.”) (The
Court of Queen's Bench, however, proceeded to raise one of those judicial ficlons that the House of Commons would not be deliberately
defying and breaking statute law but rather that it was to be supposed that the House considered that there was no inconsistency between
the statute and its actions.)

The Federal Court also cited the decision of the Supreme Court of Canada in Temple y, Aulmier, 1943 CarswellOnt 86, (1943), [19431 SCR 263,
119431 3 DL.R, 649 (S.C.C.) where the Supreme Court of Canada held that it would be an intrusion upon the privileges of the legislative
assembly for the courts to intervene to require the Clerk of the House to issue a writ for the election of 3 member to fill a vacancy created by
the death of a member as the Clerk's duties were iImposed upon him in his capacity as an officer under the control and answerable to the
Legislative Assembly.

The determinative factor, however, was whether the matier at hand deals solely with the internal matiers of the House. In the case of the
authority of the Parliamentary Budget Officer to require information [ram government departments the issue was not restricted solely to
the Internal matters of the House but deals with the obligation of third parties (i.e. the government departments, or the executive) to comply
with the Officer's order.

Furthermore, the Court also held that the legislatien in question did not intend (o oust the enforcement of the legislation through the courts.
Parliament had not expressly by legislation provided for alternative routes to enforce the Officer's request (as had been done in Canada




it i - of E) i e , 1989 CarswellNat 593, 119891 2 SCR 99, 61 DLR, (4th) 604 (5.C.C)) and
the case of the Parliamentary Budget Officer was different from the situation in the Auditor General case. The latter dealt with the rights of
Parliarnent through its officer, the Auditor Gereral to secure information, The Parliamentary Budget Officer when acting on a request of an
individual member of the House, however, also served the ability of an individual member of the House to secure information. In the view
of the Federal Court, by establishing the mandate of the Parliamentary Budget Officer in legislation Parliament intended that independent
analysis “should be available to any member of Parliament, given the possibility that the Government of the day may be a majority
government with strong party discipline.”

In Guergis v, Novak, 2013 CarswellOnt 8858, 2013 ONCA 449 (Ont. C.A.) the Ontarlo Court of Appeal held that an abselute privilege (which

precludes tort claims) applies to certain statements made by one officer of state to another officer of state where specific conditions are met:
1. the statement must have been made by one officer of state to another officer of state;
2. it must relate 1o state matters; and

3. it must be made by an officer of state in the course of his or her official duty.

NOTES DE BAS DE PAGE

d1he discussion in €. 17.1 is based extensively on presentations which 1 have delivered 1a varicus administrative law seminars and 2 shert paper i published In the Canadian journal
of Administrative Law ord Praciice.

10 11 glustearicn of the Indirect esrablishment of facts see Aoutiree Capital fasf v rin {Securitfes Cenmistiond, 2009 CorswellAlta 710, 2009 ABCA 1R (Alia, C.A) where the
Alberta Court of Appeal held that a panel of the Alberta Sccuritics Commission did not err in establishing the identity of authors of various statements by looking a1 such things as
slgnatures, corparate references and dtle, fax pumkers and so forth.

The pane) very carefully scrutlnized this evidence, conscious of s limitatinns: 2007 APASCAST (Altn, Secarhies Coram } paras. 170-174. In our view, 1he panel could reasonably
draw inferences fram this evidence. The identiry of the author speaker of 3 stotemend even In a cnminal context con be established by both direcs and circumstantiol evidence: &
L Lvang 119991 3SCR 653, 119921 SCJ. No 115 (S.C.C), at paras. 2633 More specificaily, similarity of nomenclature is some evidence of identifi ' and authership: seseg. B,
v Micheizon (1984), 52 A R 1) [1954) 4] Mo 2522 fAlwa C.A), Jeave denfed (1964), S5 AR 240n (S.C.C) 8t paras. 3133, R v Onellerre (2005). 33 AR 190, 2005 ARCA 282 {Alta

C.A) at paras. 29.35. In this comiext, it shoeld be noted that we speak here ot merely obout similarity of "Al Grossman™, but alse aboul the corporate reference, his title
therewitk. and such items as the fax number set out in the letter which are part of the overall nomenclature. These ilems of identity proliferate throughout the decumentary
evidence properly before the pancl The appellants cannot complaln of injustice artslag from an taference that the false statements in the June 6, 2005, ore anributable to them.

Similarly see Crmpie B - 2009 CaraweilRC 1995, 20409 BCAC 982 (B.C. §.€) where the B.C. Supreme
Court affirmed that it was open 10 an agency to make rational inferences (rom the evidence before it. The issue in questton was whether the management of a hote! knew of various
drug deals that were taking place on the premises.

The noies of the Investigating police officets provide an adequate basis for the finding that there was fllegal drug dealing on the premises. These notes suggest that the
transactions were ubvious and frequent. Al times, vae or even two siafT members stoud near the doorway beslde @ panicutar dealer Numerous transactlons ok place In full
view of 1211 The Adjudicater was entitled 10 irfer from this evidence that muluple $1a9f members had acrual or Imputed knowledge of the Wegal acriviry

See also Torres v Langary Incustries [1d, 2009 CarewelIPC 2113, 2009 DCSE 1093 (B €. S.C.0. In that case the B.C. Supreme Court held that i1 was open 19 o luman Rights Tribunal

member to draw upon her own experilse to drow factual inferenzes [rom the ircumstantial evidence submitred 10 her

The respondents are cerrect In highlighting that findings of diserlmination rmust ofien be made in the context of clreumsiantial evidence: see, for prample Troy v_Femmir
Loterprites [3¢, 7003 PCSC 1997, 22 BCIR, (41h) 340 (B.C. S.C) al para. 25. The Tribunal member ws enthled (o draw on her expertise fo conclude that race and family and
marital status were factors In the terminatior:s and resigratlon of the respondents based on the evidence before her, much of which was circumnstantial.

L Legal Interpretation and poliey usually comes from "srgument and logical reasoning comes frem the agency's sweat and god.

L1 Sce, in Wustrattan. Imperial Off Ltd, v. CEP.. Local 900, 2005CarswellOnt 2763, 20090NCA 420 (Ont. C.A) where the Ontarlo Court of Appeal referred 10 the necessity for an
evidentlary basis established during the proceedings 10 any factuat findlngs of a board of arbitration.

Boards of arbitration, itke other tribunals and, indeed, the courts, are required to base their findings of fact exclusively on evidence that is admisstble before them. They enjoy no
authority to base thelr degisien on Information and materiz] not centatned Eh the evidence before them: tec Re Keeprite Workers' ndependent Union and Keepriig Products Lid
(1980). 20 QR (2d) 513 (CA.), a1 paras. 15-16: fpne v jd of Governors of B €, DAY LS QR 1ICS acpp. 1113-14: Mucestra v, Ganad {Minisicr of Cltigenship and Imemierqrion),
[2005) 25 CR 100 q1parss. 4343 Brown and Beatty pul the praposition this way, at p. 3-5%:

Apart from circumstances in which he may take a view, or 1ake “judicial notice” of certain facts, an arbitraior cannot gather evidence himself or make any assumptions of fact
except throwgh evidence properly put before him

Accordingly, apart from agreed statements of facts and decislons <f other competent iribunafls, and possibly In those insiances where issue estoppel might apply. all acher facts
must he proved through documentary cvidence or throtgh the oral testimony of withesses. |Cattons omitred; emphasls added.)



The {ssue in this case was whether on Arhitradon Panel had improperly relled on evidence set aut In cther arbltration detlsizns to which it had been referred by the parties
during the proceedings. The Ontarlo Court of Appeal found thae it had not and that, read In context. its references reflected “its appreciation of the factual and legal fromework in
play in the arbitration cases supplied by the parties 1 also see the comments in question as indicative of the Majoriry's arcmet to synthesize the underlying basis fer the
approach taken by other arbltrators to randem alcohel or drug 1esting, os revealed by the arbliration cases clied 10 the Board

SimDarly, see Quiick v Cuawg Pojicr Service, 2012 CarpwelONT 12232, 2012 ONST §536 10ns. Div. C1 b where the Omario Dovisianal Count noted the difference between a counsel's
submissions and evidence, While evidence may establish facrs submission are not evidence. The Court nored that submissions inviting 2 decision-maker 10 consider an 1ssue cannot
provide a foctual bas!s for a finding In the absence of any evidence an that point Submissions without supportng evidence are simply submissions.

17 Submissiens of counsel are not evidence, Closing submissions Inviitng the Heartng Officer 10 consider an issue for which there is no supporting evidence are s:mply
submlssions. There was no evidence that (he applicant was disabled In those circwmstances, the Hearing Officer had na obligation 10 consider 3 duty on the Ottawa Police
service 10 accemmedate the applicant.

L2 prsqume v Canndy (Attorney Gererall, 120021 £ €1, Ne, 128, 207 LCT 92 tFed T D1
Similarly see 1, 2004 CarsweilDC 1003 2000 LCSC 987 (D.C, §.C.) where the B.C. Supreme

Courn affirmed the traditional view cl the broad autharity cf agencics 1o as¢ept cvidence

An administrative decision-maker is entitled to consider any evidence it deems relevant, reject some evidence and accept other evidence, weigh the
evidence that it accepts, and come to 2 reasonable conclusion on that evidence, The duty of the decision-maker is simply to listen and act fairly to
both sides, giving the parties a fair cpporiunity for correcting er contradicting any relevant statement prejudiciat to their views: Kane v, Unjversity
of Rrjeish Columbig, 198013 S.CR, 1109 (S.C.CH, at 1113, (1980}, N0 D LR (3d} (S CL)

An administrative decision-maker is not hound by the strict rules of evidence: “[tJhey are not fentered by strict evidential and cther rules applicable
to proceedings before courts of law. luis sufficlent that the case has been heard In a judicial spirit and in accordance with principles of substantial
justice™: see Kane, supra, at 1112-13.

As will be discussed shorily the freedom from the rules of evidence is an aspect of an agency's power over its own procedure. While that freedom is
subject 10 contrary legislative direction {express of implied) na express legislative exemption is necessary.

13 pora Denning in TA. Miller Ltcd v Mintster of Housing and Local Goverament, [5968] 1 WLR 992 CA) said ol p 995, “A tribunal of this kind i master of ls owh protedure,
provided that the rules of natural justice are applied. Mcst el the evidence here was an ¢ath, but Ikt Is no reason why hearsay shnuld ol be admined where it can Inirly he regarded
a3 reltable. Tribunals are entitied ¢0 a¢t on any materlal which 13 Jogleably prebative, even though it1s nat evidence in a conrt of law . .~ There are many. many otker decisions to the
same effect For exomple see Canadlon National Fatlwavs T v el Tolephone Cp of Canasa and (he Monpreal fight, feal and Pewer Congolidared 11939) 4 C k208, Parologt] v
Dnrarjo (Minfstry of fensing) (1977). 26 D1 R (3d) 408 (Ont. C.A). and the cases clied by Reid and David in Administrative Law and Practice {2¢ +d ) (Butterwerihs, Tororte, 1978) a1
pp. 7274,

Notwithsianding the lcregolng. in Myrray v Vererna icnt Asen tSaskatrien IR {greweliback 415, TORE SKON 304 (Sask Q D} the Saskarchewan Cournt ¢f Queen's Bench,
following the decision of the Ontario Court of Appeal In fliwgy Collepe of Phvsicinneand Siergeons of Ontario 11992), 24 LR, t4ih) 193 1992 CapwellOnt 914, 11 Admin, LR_12d) 147
{0nt. CA), held thal the proceedings of the discipline committee of the Saskaichewan Veterinary Medical Association were subject 10 the civil rules of evidence. As such the Court held
that the discipline commitee must follow the criteria of the civil courts. which are tet out In the Supreme Coun of Canada decision in £y, Khieloyron, [20061 2 SCR 787, 2006
CorswellOn 7825, 2730 LR {4th) 385 (S.C.Ch in determining whether 1o admit hearsoy evicence in §s proceedings. In the tase sn paint the Court held that the discipling comminee,
composed of three non-fawyers:

did pot exhiblit an understanding that hearsay statements are presumptively inadmissible. Nor did the committee record the relevant faciors it was relying upon to find that it
has no concerns regarding the eredibiticy of the statemem Flpally, (he committee appeared to be cperaitng under the mistaken beliel that ¢ross-exatninatlon (did) not apply in
this situauon.

This later poirt was ¢f panicular cengern 10 the Court insofar 33 section 22(7) of the Act expressly provided shat there was 10 be a “full right 10 examitne, cress-cxamine ard re-
examine "

In followlIng the Ontario decision in Khan respecting the spplicatitiey of 1he vlvil rules of cvidence, the Saskutchewan Coure did not oppeer 19 be oware thot while ihe proceedings in
Khar were expressly made subject to the civil evidence rules by statute, Saskatchewan's Vererinarians Act, §587, 5.5. 1984-87-88, expressly provides tn section 22i4) that “The
discipllne committee may aceepl any evidence Lhat it considers appropnate and is not bound by rules ¢f law concerning evidence.” It is not evident whether this freedom from the
rules of evidence was urgued before the Cour, ard ceruinly no analysis by the Court of it relaticnship with the satutory right of erets-examination. For this reason the precedential
value of this decision respecting the odmissibility of hearsay is problematle.

On a related note respecting the relaxed cules of evidence. In finrked, He, 2014 Carsn ellias 14463, 2014 5CC 37 (S.CC 1 the Supreme Court of Canada held that the eorstitutional right to
fundamental Justsce as encampassed In sectlon 7 of the Charrer docs not require that the strict rutes of evidence apply fn a preceeding affecting the liberty of an individual. Secion 7
guarantees only a fundamentally falr process.

Harkat considered the siatnery scheme established under the Immigrarion and Refugee Act. respectng Federal Cowrt proceedings to determine the reasonableness of a secatity
certificate issued as the basts for the deportation cf a non-citizen on the grounds ¢f connections with terrorist acuivities. Those rules expressly provided that the strict ryles of evidence
do not apply 1o the proceedings. Insiead the stotute provides that the judge may recelve any informatlon that he or she determines tz be "rellable and appropriate”. This includes
hearsay evidense ~ which by s nature cannot be t1esied through ceoss-examinatlon. The Supreme Courn held that the nop-applicaticn cf the sirict rules of evidence did not in itself
breach sectlon T Charter rights. The rule against bearsay evidence and the right lo crosy-examination are simply toels used 1o ensure a fair process by screening out unreliable
evidence. The Immigration and Refugee Protection Act process sccomplishes the same end by glving the presiding judge the discretinn o exclude evidence that is not “reliable and
appropriste”, “This broad discreticn ullows the juége w exclude not only eviderce thot he or she inds, after 3 searching review. to be unreltakle, but alse evidence whose probatlve
value Is outweighed by its prejudicial effect against the named person.”




Ad comp ? it ‘ i i i 2006 CarsyeellBC 540 (B.CCA). Syldman v £ (1984),
140EC (3d) 21 (5.C.0); Ry Jickfprd (1990) 31 C C.C. €3d) 161 (C.A). See also the comments of the Supreme Court of Canada i £ v Parr{ (2004), 240 DLA i41h} 81 (5.€.€:

Driedger and Sullivan generally describe procedural law as “law thal gaverns the methods by which facts are proven and legal [ ore established in any 1ype of
proceedings™. . .Within this rubric, rules of evidence are ustaliy considered to be procedural, and thus 1o p ptively apply 1 diately pending actions upcn coming Into
force. . . . However, where a rule of evidence either creates of Impinges upen substanuve or vesied righu, lts effects are not exclusively procecurat and 1t will not have
immediate effect. .. Examples of such rules include solicitor-client privitege and legal presumpiions arising out of parucular facts.

See the later discussian in ¢, 17 3(e). “Likely Not Free Frem Al “Rules”, respecting the application of evidentary rules respecting substantive maners (such as privilege).

LZ o0 ca o

Nanaimo} [.i aimhie I olhynirig (Geqergt Atar r _figyor Contr £t

, 200G, CarswllRC S48 (B.C.CA) (While stature may

e for enforcement proceedings by Dgency does not amount to such & direction)

disploce common law freedom from rules of evidence, mere direction in siatu

A In Bargelotri v Ontarin (Aintcery of foysinrt (1977), 26 DR, (3d) 408 (Om. €A} the Gntario Court of Appeal stared thar: “The Commission of Inquiry is charged with the dury 10
conslder, recommend ard report. 1 has a very different funcon 1o perform from 1t of o court of law, or an administrative rlbuna), or an arbitrator, all of whith deal with rights
between parties. . . It s quite clear that a commission appointed under the Public Inguiries Act, 1971 s not hound by the rules of evidence as applied traditicnally in the Court, with
the excepiion of the exclislorary rule as to privilege ts, 11).. . The approach ¢f the Commission should not be rechnlcs] cr unduly legalistic one. A full and fair Inepikry in the public
interest is what ls soughi in order to elicit all relevan: information pentaining 10 the subject matter of the Inguiry. In Langda (Alcoeney General) v Merrick, 1199611 F G304 €T.D)
Justice MacKay stated that “it would seem inappropriate in my opinion, in Tight of the standards evolving for deference 1o tribunals, for this Court to impose standords {upon the
Human Righis Commistion] which it has developed for cansidering extensicns of tlme in proceedings before this Court. Here the Commission has developed standards or guidelines of
s own for considering an extensicn of time. The exertise of the Commisslop's discretion should be judged agalnst those guidelines and orker clrcumstances applicable 10 3 given

case.”
201 gee, in tustration, the Federal Court of Appeal deciston In Conadi rding fndus v Soqieny of Conpocers, Atghors & Mut shers o 2010 CarswellNay
AGR7, 2010 TEA D22 (Fed CA): B

20 1n any event, the Board s not o court: It Is an adminisirative trlbunal. White many tribunals have speclic exemptions from the obltgaten to comply with the rules of
evidence, there is authority 1hat even kn the sbsence of such o provision, they are nat bourd, for example, to camply with the rule against hearsay evidence. The Albena Court of

Appeal put the matter as fcllows In Alberta (Wprkers Compensagion Bogrd) v, Appeals Comnylssion, 2005 ARCA 276, 120050 A Y Mo 1012, a1 parps 63.64:

This argument departs from established principies of administrative low: As a general rute. strict Tules of evidence do not apply te admiristratlve tribunals, untess expressly
prescribed. Taruate «Cirvd v CUPE Local. 79 (1982), 35 0K, () 545 31 556 (C A). See also Principles of Administrarive Law at 289.90; Sara Blake. Adminlstrative Law tn
Canada, Ird ed., (Markham. OnL: Butterworths, 20011 at $6.57, Robeny W MacAulay. Q.C. & James I.H. Spragae. Practice and Procedure before Administrative Tribunaly,
locse-leal (Teronto: Carswell, 2004} 6t 17-2. While rules relating (o the Inadmissibility ef evidensce tsuch o3 the Mohon test) in o court of law are generally fixed ond formal,
an adminisirative irlbunal is seldom, If ever, recutred to apply those strict rules: Practice and Procedure before Administrative Tribunals av 17-11. “Tribunals are entiled 10
aci on any material which is logically probative, even though 1t is nct evidence in a court of law™; TA. Miller Lid v. Minister of Housing and Lacal Government, [1968) 1 WLR
992 at 995 (C.A); Treénchard v, Secreiary of State for the Environment, [1997) LW ). Ho 13180t para, ZBIC.A). See also Borjolortv Ontarip {tinistry of Hopsing) (15778, JS O.R
201617 IC.AD.

This general rule applies even in the absence of a specifiz leglsladve direction 1o that effeet. While many statuies supulate thot a particular tribunal Is not constrained by the
niles of evidence applicable 1o courts of avil and eriminal fartsdicton, "these vaticus previsions do aot however alier the comman law; father they reflect the common law
poshtlon: in general, the normal rules of evidence de net apply o adméinistrative iribunals and agencles”: Adminlstrative Law, supra. ot 279-80.

21 This principle has been 3 feature of Canadian jurisprudence for some tme. In Canadian Nngtonat Enitways €o. v, felt Telephons Co of Conada, 1939 SCR, 308, o p 317, 50

LRT.C. 10, (Canadian Nattonal Railways) a case deating with the Board of Failway Commisstoners. the Supreme Court described the powers of that Board In the followlng terms:

The lloard is not bound by the erdlnary rules of evidente. In deciding upon questiens of fact, it must tnevitably draw upan dts expetiesice in respect of the matters in the
vast number of cases which come befere dt a3 wel) a8 upon the experience o Its 1ecknical number of cases which ceme before it as well as upen the experlence of dis
techrical advisers, Thus. the Board may be In 2 position n passing upon questions of fact In the course of deating with for example. an administrative matter, 10 ¢ with a
sure judgment on facts ard clreumstances which 10 2 trlbunal not p g the Board's eqalp and ad ges might yield only a vague o ambiguous impressian

Cambie }otel. cited above, at paras. 28-36. bs 1= the same effect. In my view. even i the obsence of a specific exemption, the Boord was not bound by the rales of evldence.”

2y Wesifiur Food Lu v U Cw, focal £400, 2004 CarswellSask 299, ZUDR SKCA 60 (Sask. € A), the statutory authorlry of an arkiration board ender s. 25(2Kel of the Saskatchewan
Trade Unlon Act 10 "accept such oral or writien evidence as the arbitratur or the arbitration board, as the case may be, in his or jts discretlon considers proper, whether admissible in
a court of law or not” means that an arbltration Board was ot bound by the strict evidentiary ryles as 10 when extrinsic emdence could be resoried 10 in order to interpret a
Pprovision in an agreement. For that reasoh the Board did not have 10 concern Jiself with the legal debaie extrinsic evidence cowdd be resorted 1o in the cose of latent, o3 opposed to
evident, ambiguity. The Board had the discretlon ic look ot extrinsic evidence as it feit proper In irterpreting a cclective agreement. After reviewing a pumber of judicial decisions to
the effect that an arbitrator conlit ook to extrinsic evidence in determining whether there was any ambiguity in an agreemens, the Court of Appeal siated.

The faregolng cases, and the legislative Jntent cicarly spelled oul In 5. 25(2)(¢) of the Trade Unlon Act. faratfy out conclosion that the Board here wis not unreasonakle In arriving
a1 lis cordinal and supervening determination, namely that the reference In Anlcle 158 ¢f the Calleciive Agreement to a “pasi practice” was intended 1o be a reference 1o o two
step call-in process. The fact that #t resorted to exirirsic evidence (a da so was, likevsise, perfectly reasonable.

1 some ways Ontaric’s Stotutary Powers Procedure Act is ot a “user-friendly” siaiate. )t does not, for example, indicate exactly what the privileges exempted In sceticn 15 might be.
Various priviieges and their operation are touched =a Jater in this chapter under heading 17 1(g) “i'rivtlege”



1 tor other examples. see the Canadlan International Trade Tribunal Act. B.S C. 1985, ¢. C-18.3, ¢ 34; the Acronoutics Act, LS €. 1985 ¢ A2, 18 37(1) and (5): the Canada Labour Code
RS.C 1985, ¢ L-2. 5. 16, the Culrural Properry Expor and Import Act, RS C 1985, ¢. C-51, 5. 25, and the Immigration Act, RSC < 1-2, 5. 68(3). In Cnnadq (Atrorney Generall v Merrick,
11996])1 F.C 704 (T.D.). Justice MacKay stated that 'l would seem Inappropriate in my opinkan, in light of the standards evolving for deference 1o tribungly, for this Court to impose
stordords lupon the Human Rights Cemmission] which b1 has developed fer censtdering extensions of tme In proceedings before this Court. Here the Cocmmissien has developed
siandards or guidelines of is own for cansidering an extension of time. The excrcise of the Commission's discretion shoutd be judged agalnst these gutdelines and other cir

applicabie 10 3 given case.”

A0 4p g evidentiary aspects LllisDon Corp. is ilustrative of consequences thal can Row the unfortenate endency of agencics 1o “ape” the courts [n their approach 1o proceedlngs
rather than simply adopurg the broad agency powers and approaches granted them as agencies by stacete and the cormon low Likely sigrnificant ibne would have been soved if the
Labour Relatlons Doard In this case had approacked the admissibllity of the documeni in question frem its broad admissibility powers rather than 1rying 1o apply fermatistiz legal
rules that the agency had been ¢reated 10 avoid.

Hawving embarked upen approaching the Issue from the perspective of betng a junior “court™ the agency should not have been surprised when the Divisional Court teok It a1 1is word
and reviewed 1ts applicaton of e Tegol princkples in question accoading to e law Lllon Corp v Cragrio Sheet Moty Wirkeres gnaf Foolers” Cueference, 2003 Carowedl0on 13527,
2013 ONSC SR8, 368 1D LP_tLh} 136G (0nt. Div. Ct)) The Bivis:onal Court had held that it would rot be proper for it to rely on the Doard's statutory authority 10 admit docurments as
the Doard in the absence of any analysis as 1o why the document could be recetvable unéer that genera) autharity The Divisieral Court noted tat the power existed, that the Board
had to be presummed (o be aware of it. and that it would not necessary 10 speciflcelly refer to It in order o rely on it Hewever, the Court felt, the Board had 10 anticulate some basis for
admiilng a document whase admissibliity 1s contested, panicularly one that was determinative of an Issue, and in the case in paint the Board had only given reasons respecting the
admissibility of the dacument as 3 business record or under the anclent dosument rule

3-111-) qualier v Alherep (Securitict Cormisiion), 2009 CarswedlAlta 27, 2009 ARQD Y T {Alta Q B affirmed G arawellAba 295, S0 ABCA AR (Alta. C.A), leave 10 appeal ta S.CC.
refused 2010 CarsvellAlta 12482 (S.C.C), the Alberta Counl of Queen's Bench held that this exercise §s an aspect of fairness, On appeat. in halding kot the statuiory direction that the
agency shall recive all evadence that is relevant when read in the context of the s1atute amounted 1o a discretion in the agency 10 recelve evidense, the Alberta Courn of Appeal stated
that: “The provisions of the statule must be read so as 1o give effect to the fegislative tnient that relevant evidence will be generally admissible, while al the same tsme henouring the
requiremenss of procedural fatrness and giving the Commissicn contrel over 13§ pwh process.”

42 4y the abserte of legislative direction to an agency te accept all evidence, the courts are tending 10 treat declslons respecting the admission of evidence by ogencies as marers of
dlscretion subject to 2 reasonableress standard of review. See Marfand Capltal Lid 3, Alhertq (Sequrities Cammisgien), 2009 CoraweilAltg 710, 2009 ADCA $AG (Alta. CA.)} where the
Abberta Court of Appeal held that, given that the Alberta Securitles Commissicn had the siaruory diseretien to admit hearsay evidence, the stancard of review respecting the
adrussion of suth evidence was reasonakbleness:

in sum. the appellants suggest tha the panel improperly odmiited and considered hearsay evidence in o manner which constltuted a denjal of natural jusiice. The appellonts
submit that the standard of review of tRis complaint must be correcingss &3 the question raises nAUTA] justice. We reject this posison. The panel was entitled by the Act 10 admiy
and cons!der hearsay evidence: 5. 29(f) of the Securities Act ("the laws of evidence applicable ta judicial proceedings do not apply™). This was not 2 criminal trial, but even in 3

ertminal wrlal hearssy s not necessarily forbidden. Mareover, the law of criminal evidence alyo recognlzes the cruclal disi between hearsay and d s physicat
objects or part of the actus reus noted in B_v Khelgiron , [2006] 2§ CR 87, [2005] S.C|. Mo $7, 2006 §7C ST (S C.C) a1 para, 35, Indeed. documents like ordinary course business

records of corporate registry searches might be safd to have both hearsay and nen-hearsay characieristics, depending on the sievation. Absent unusaal clreemstances, the
established standard of review for exercise of 1he panel’s statutory discretion os 10 the admission uf evidence is reasvnableness: Atlher(g {Securities Cprgnussiond v Brost (2008),

A AR 7, 2008 ARCA 324G (AN, C.A), a1 paras. 28 - 30: Alwrt ¢ ecyriies Contntseion} v avalles, 2000 ANCA 52 (A2, CA) a1 para. 8, Irenside, Se, 2003 ABCA 134 (Alla. CA) ot
paras. 26 - 28,
To the same effect sce the Nova Scotlo Court of Appeal In Alistare frsurgn: of Caznadn v Nove S00 prance Bryiew fogrd) 2009 CarsypeliNg 390, 2004 NSCA 75 (NS, CA)

In that case, after ecnsidering lis polley guideltnes respecting the admissibility of new evidence on appeal, an appeal panel of the Nova Scotia 1nsurance Review Board refused 1o
permit an appellant to inroduce new cvidence on an appeal. On appeal frem that decision the Kava Scotia Count of Appeal held that the s1andard of review of that decisicn was
reasonsbleness, as the decision to odmit pew evidence was elther o déscretlonary decisicn over Its proceduse of 3 tilxed question of fact and law from which the legal tssues
cannol be readily extracied.

The acmissibility ¢f evidence at cne of #ts heanings is not a legal issue ouiside the Board's specialized expenise o a question of jurisdiction or vires which would attract a
correctness stordard. I is on issue of discretion of policy, or mited question of fact and law, from which the legal issuc capnot be readily extracted.

3 Thiy paragraph of the text was clted with approval by the Newfoundland and Lakrodor Supreme Courr bn GUTs v Newfoapflgrd 8 ¥ ahrpdor (Licgnsed Pracejcal Wyrse< Councif). 2004
Capswel(Nfid 150, 2004 HLSCTD 5 (N.L.S.C.). Ta the same effect see Monrf) anasto (ational Parats Foard) (199611 S CR 7S, [1006F 3W WK 205 192 N R, 161,

8119931, 18 Admmin LR €) 172 tAlta Q.8),

83 gee als0 Eetherson v Collage of Veteringriqns {(Int.} (19995, 117 DA © 334 (v, C), In that case §t was alleged thut the Disclpline Commbnee of the Onario Cellege of Veterinartans

made an error in relying ¢n evidence supplicd by an atcomphice wilhout explicitly directing itse!f 33 1w the dangers of relying on such evidence in the absence of confirmatory
evidence (as sct outin R v. Verrovec, [1953) 1 S.CR. 193} The Ontarli Divisicna) Court rejected that alicgation. As stated by Justice Archie Campbell {in dissent but with the agreement
cf the rest gl the court vn this issuel:

The questicn . . is not whether the lay iribural recited legal principles bn the same way as 2 ¢coum or 3 1ribunal of Ldwyers. The questicn is whether the decision of tke iribanat,
In Light of the evidence and the reasons taken tegetber, discloses reviewable crror

The Court noted that the frailties of the evidence were put vigorously and repeatedly 10 the agency; that the agency had addressed itsell to reliable,
independent, confirmatory evidence; and that there were sufficient implausibilities in the evidence of the appellant that the agency was justified in
preferring the evidence of the accomplice to that of the appellant. The agency was not found to have commitied any error in this regard.




See atso Calgary (City) Police Service v, Alberta (udge appointed under the Fatodity inquiries Ace) (1998), 17 Admin, LR, (3d) 256 (Alta. Q.B.), Although this
case deals with a fatalities inquiry judge exceeding his jurisdiction by going beyond determining facts the Court’s comments are {nstructive as to ability
ofone’s approach 1o procedure and evidence to impact on the accomplishment of that particular agency's mandate.

It may be argued that it s artificial not 10 come 1o the conclusion that the police bear some responsibility. | disagree. As happened in this very case,
the judge made his findings of fact based only upon ihe evidence which was before him which we now Xnow was incomplete. Outside the
Parameters of a criminal trial which has ail of the protections and pracedures set out In the Criminal Code or a civil trlal which applies all the rules
of procedure and evidence which govern civil trials, findings of actual or potential responsibility such as those made by the inquiry judge here may
be made in the absence of all the relevant evidence. To create another forum where fault or responstbility is found particularly In light of 5. 47 of
the Fatality Inguirtes Act, does not advance the administration of justice in this province.

One of the arguments made by counsel for the police was that if a judge is permitied to make findings of legal responsibility, then a fatality inquiry
will be turned into a more adversarial process. The respondent replies by saying that that is not necessarily a bad thing. Rather than finding that
the adversarlal process in the fatality inquiry is good or bad, it is more appropriate to determine whether or not i achieves the purposes of the Act.
It does not. An adversarial process by definition means that there are sides. That in turn begs the issue of fault and blame. Rather than promote an
open and complete airing of the facis surrounding a death, a mere adversarial process may inhibit such cxposure,

MSee. In {lustration, the Federal Court of Appeal decision in i ardjy o st v_Sore nm| 5 Authar. 5 i 2010 Caruvel]Ny(
0BT, 2010 FCA 322 (Fed €.A) where it was noted that even though on dgency may not be bound by the rules of evidence I3 must still have some cvidence upon which 10 base &

dectsion.

Stmllarly, In Loole St_Margaret Schopt v Priecigh, 2017 CapsvenfiSak 196, 2013 SKCA 8% (Sask. €.A) the Saskotchewon Court of Appeal stated that whether the standard of review Is

correcthess or reasonableness an cssenuial finding made withomt evidence mmust result §n an agency’s decision belng set aside.

"37 In this case, however, | find it is not necessary 10 decide wheiker the applicable standard of review Is correciness or reasonableness. This s so because this appeal can be
resslved by answering this questlon. did the Teibucal err when It found that the Commisstoner's decision dld not meet the test for reasonableness on the basis of "no evidence?™
Whether the standard of review is cerrectness ot reascnakleness, an essentfal finding made without evidence must result n the tribanal's dedsion belng set aside. (See Donald
J:M. Brown, Civil Appeals, looseleal, vol. 2, (Torontc: Canvasback Publishing, 2013) at toplc 13.2210.)°

2 1190613 S CR 35, 110061 3 WAV 303, 197 1 K 16)

<A The Queens Bench decision dealt with both fairress and the Alberta Bill of Rights. On appeal, the Court of Appeal did not have to deal with the Bitl of Rights but made the followlng
starement in finding that the Securhiies Commission had the diseretisn to admis evidence:

15 As was noted by the chembers judge, Commission panels have seemingly taken the position that they have a discretion as 1o what evidente they will sdmit in & heoring. In
Sentinet Financial Management Corp.. 2004 ABASC 477, 31 pars. 10, the pancl made the fellowing statements with respect ta its understanding of 5. 29(e} and (f:

Sectiors 29(e) and (N, respectively, of the Act provide that In 3 hearing the Cemmission “shall recelve thay evidence that ks felevant to the mater being heard™ and that the
laws of evidence applicoble to judicinl proceedings do not apply”. This Pprovision gives the Commission considerable lntitude in determining what evidence 1o admit and, it
admiited, the weight 10 ass1gn 1o that evidence. As pan of that assessment, we conshder the policy and legal requiremenss of evidentlary rules.

16 The discretion Inherent in this appreach 1o the provis.ons is, in my view, essential to the cfficient and effective conduct of Comemission hearings, Sub-section 20(1) ¢ays that the
Commisston is not bicund by the rules of evidence, it does not say tkat it bs obliged 10 ignore them enitrely and I would not read s. 29(e) 30 as to compe] that result,

17...ivis clear from the Securities Act that pancls ore to employ less formal procedures than would be required 1n 4 court. it s therefore open to o panel 1o admit, for example,
hearsay evidence without helding a voir dire. By the same 1oken, a panel kas (he discretion to refuse evidence, for example, evidence that 1t constders 10 be Inherendy Nawed.
The provisions of the statute must be read so as to give effect to the legiskative inent that relevant evidence wiil be generally admissible, while at the same time honourtag the
requirements of procedural falmess and giving the Commisstien cortrol over Jts own process.

EA S Digigne v peyish Colppin (Workers Compensagion Appeal [rifaenf) 2000 CapswellBC 290, 2010 RUSC 1279 (B.C5.C) the B.C. Suprerse Court held that the fallure to censider

redevant evidence can be considered either 1o be a breath of faimess or it can be a breach of Jurisdicticn as an unreasonable finding of fact

10 will be interesting to see the impact of the recert line of cases dealing with standard af review issued by the Supreme Court of Canada saning with its decision in JNew Brunovick
iHpard of Menngement) v funsods, 200 CapsweeilNTE 124, 2008 SCC 9, 297 D.LR. (4%) 577 (5.C.C) will have on this kssce. In Dunsmedr, in the context of how one determines the
appropriate standard of review, the Supreme Court of Carada directed that the correctness standard of review was 10 applied to jurisdictional Issues in the parrow sense — that is the
abiliry of the agency to enter Into the inquiry rather than guestlons gaing tn how the agency carried out Its inquiry Exidental concerns as discussed hereln are not Hkely 10 go tathis
narrow concept of jurisdiclion. However, they would remals an errer in law and subject to review elther oa the reasonableness or correctness standard depending on the partteular
facts and how they define the nature of that error of kaw (S1andard of review is discussed Jater in chapter 28)

3 The Federal Court Trial Division held In Pyxlevy {Treq sy Rogrfh (1994), A Adeain LR, () 43 (Ted. T.D.) that the statutory agthority of an adiadleator under the Publle
Service S1off Relations Act (o recelve and accept such evidence and Informatlon as ke cr she sces fi1, whether admissible tn a court of law or pot, and 10 refuse 10 weeept any evidence
that js not presenied in the form and within the time prescribed, did rot authcrize the odjudicarer 1o exclude relevamn evidence, documentary er oral, oF cross-examénation cn
evidence offercd where the line of questioning secks 1o establish the case of one party or 0 weaken the case of the other by questions that are not clearly brrelevant 1o marters belore
the adjudicator, See alyn Universite .f 2C plrojsRivieres rogaicee 11993), 1610 LR {381 494 (S.€ € ) for the proposition that the fallure 1o admit relevant evldence which 1s not
materfal (o the declston made witl not amount 10 a denlal of natural justice

L1y showd goes without saying thot these cencerns should be shared with the parties who should be given an oppaniunity 1o make submissions before any eviderce whose receipl



{s in question ts accepted or rejecied. In ustratton see Potecho v, fred Poar Hpusiag Saciety, 2014 CapyweliNE 42, 2014 RCSCIE(B.CS.C).

The Rusles of Procedure for Dispiste Resolistion Proceedings made under 8.C's Resdearin! Tenancy Act provide that evidence must be filed by 2 se1 time in advance of 3 hearing bul the
rulcs also provide for the means far a ienant 1o request a dispute resolution officer 1o recelve lare filed cvidence when certain crizeria are met In Pocecho o Dispute Resoludlon Officer
was found 1o have breached the principles of falrness when in his reasons he refecied material evidence filed late by a tenant without hoving given the tenant any notice in the
hearing that there was an issue with the late [iling or giving the tenant on opportunity to address the issue of receiving the material notwithstanding its late filing. The B.C. Supreme
Court held that the falure of the Dispute Resaluton Officer 10 hear from the parties before excluding o subsianttal submissions from the tenant constituted a fundamental breach of
procedural folrness,

84 the Atberta Coun of Appeal affirmed the decision of the Queen's Bench in [uydaties ([ ayallee s Alberta {Secqiritiee Comiqiecian) 2000 Curswellnlin 235, 2090 ABCA 44 (Alta. CA).
leave to appeal (o 5.C.C refused 2010 CapswellAltg 17482 (5.€.C.)) but expressly noted that the Queen's Bench's ruling respecting the operation of the Alberta Bill of Rights had not been
appealed. The Appeal instead focused on and affiymed the related findings of the Court of Queen's Bench that the cperatlon of the evidentlary proviston did not offend the Chaner
pretections in sectons 7 (betause the proceedings in guestion ¢id not affect life, Uberty and the securnty of the person) and 11 {because these were regulotory procesdings without
true penal conseguences) The Court of Appeal disagreed with the Queen's Bench 24 1o the mandaery nature ¢f the statatery evidence direction and held that, when read in the
context of the enilre stature, the “shall receive™ retained a discreticn In the Commasslon 10 reject evidence where appropriste.

15 As was noted by the chambers judge. Commission panels hove seemingly taken the positton that they have a d'screilen as ic what evidence they will adm!t in a heastrg. In
Sentinel Flnanclal Management Corp., 200% ANASC 977, ot parp 10, the panel made the foliowing statements with respect 1o its undersianding of ss. 29(e) and (:

Sections 29¢e) and (), respectively, of the A<t provide that in o hearsng te Commussicn “shall receive that evidenze that is relevant 1o the matter being heard™ and that the
lows of evidence applicable to judictal pr dings do not apply” This provision gives the Cemmission considerable lavtude in. deertnining what cvidence to admit and, If
admitted, the welght 10 assign to that evidence. As part of that ossessment, we consider 1he pelicy and legal requirements of evidentiary rules.

16 The discretion inherent in this approach to the provistons i3, In my view. essepafol to 1he efficient and effective conduc of Commission hearings. Sub-sectlon 2940 says that the
Commission I$ not bound by the rules of evidence; it does not say that It Is cbliged 10 ignare them entirely and | would not read 5. 29(¢) 30 as 1o compe] that result

17l Is cear from the Secunties Act that panels are to emplcy dess fermal procedures than would be required in a court. It ls therefore open to a panel 1o admly, for cxample,
hearsay evidence withowt helding o volr dire, By the same token, 8 panel has the discretion te refuse evidence; for example, evidence that it considers to be inherently Cawed.
The provisions of the starute must be read $0 35 10 give effect 10 the legislative intent that relevant evidence wilt be gencrally admussitle, while at the same time henouring the
requirements cf procedural faimess and giving the Cormmissicn contrel over its own process

13 In my view, the Commission retains a discretion under s. 29(¢) 25 10 the relevant evidence it will admit In & heating. On that basis, the appeal is dismissed.

£l rom9), 117 04 339 1D €1).

2 See, fer example, Sereprovg v fi Lo oy A Atqictan neaf Trafyemet), 208 Carsvwee |k anG iH.C5.C ) That case dealt with a hearing cf the Employmert and
Assistance Appeal Tribupal in British Cofumbia In which the Issue was wheiher money In a bank account whick was in the rame of a refugee claimant belonged 10 the ctatmart. If it
did, the claiman did not quallfy for monetary assistance The clatmant atated that the maney In the American accaunt bedonged te her mother and had beeh given 1o the clalmant to
hald in trust for the thother. The dladmant produced a letter purportedly signed by her mother 1o that effect. No cther evidence was tendercd on the 1ssue. The Board did not believe
the claimant and held on the evidence that the money betonged 10 the clainant, On [adiclad review the B.C. Supreme Court. upholding the decision of 1he Tribunal made the folowing
commentsy:

The petitiorer submits that the “letter” was “some” evidence ¢f a trust. it s abvicusly not a document 1hat would be a¢missible under the rules of evidence applicd in courts. I is
hearsay, as (o its cortems, and yrauthenticated as 10 15 urigin and awthorship. The tribunal would have tu accept that the docuthent was mede by Galina Ivarcushko [the
mother] and that she was (he petitiener's maiher, Lo begin with, to give it any censideralizn. White the sribunal i not bound by the rales of evidence, the cautisns underlying the
conventional rules of evidence operate on a common sense basts. I¢ is not quite accuraie to say there was “some” evidence of o trust, The petiicner did not provide material to
which the tribural was obliged 10 glve any weight It was entlt’ed 1o take the view that it was nut persuasive or rellable

The required facrual Basis may alse be drawn l.nfere'mia.lly {rom ihe evidence presented 16 the agency See.in dlustration, L 5
Cagsnellalia 739, 2008 ADCA 1HE (Alta. CA) where the Alberta Coun of Appeal held that a panel of the Alberta Securines Commission did not err in establishing the identity of duthers
of various statements by loaking oi such things as signatures, carporate references and titde, fax numbers and so facth

The panel very carefully scrutinized this evidence. cunscious of Its imiiaticns; 2007 ARASE 35~ (Alta, Securities Comnm ) paras. 170 - 174. In var view, the panel could reasonably
draw inferences from this evidence. The identity of the author speaker of a statement even in & criminal ¢onteat can be established by both direct and cireumstantia) evidence: £
¥ fyans [1993]35 CR 653, 11993] S € No. 115 (S.C.C}, ot paras. 26 - 31 More specilcally, simiarity of nomenclature 13 some evidence of jdentification and authorship: sec e g
By Nichybos (0984), 32 AR 133, [1984V A ] No 2532 (Alta. CA) leave derled (1984), 53 AR 2405 (S.C.CY. a1 paras. 31 - 33, &y Oueflvire 2005), 371 AR 190, 2005 ATCS 203
(Ala. C.A) at paras. 29+ 35. In this context, It should be noted that we speak here not merely about similarity of “Al Gressman®, but also about the corporaie reference, his tite
therewith, 3nd such hems as the fax pumber et out In the lener which are part of the overall nomenclature. Those items of ldertiy proliferate throughout the documentary
evidence properly before the pancl. The sppedants cannot complain of Injustice arising from an inference that the false statemenas in the June 6, 2005, are antributable 1o therm,

gy Teranva v, Conada hiintseer of Citiren<hip & fmmigration). 2012 Carswelltdnt 62. 2012 TC 42 the Tederal Coun noted that every plece of evidence lendered ih an administtative
proceeding Reed not ee'f address all of the sperific jssues before the agency Some evidence may address caly specilic points, other evldente may provide necessary background 1o
the facts, other evidence may be tendered to fill in gaps. In reaching  decislon the evidence should be considered as a wholer

“24 The Jost significant plece of evidence from an individial is on affidevit from a Kwandan lawyer, Erfc Cyags That alfidavit speaks to the 1rtal of the Applcant's father, his
prolenged deteriion before triat (10 years) and that contact now with the father is impossible. The Officer dismisses the alfidavit on the basis 1that It goes not address certaln
issues sprcifle 1o the Apgllcant:

De plus, bien que ce document en questlcn mentlonne que le pere de monsieur a éré condamne a 22 ans de priscn, il ne permet pas de conclure & 13 présence de risques




-

Aty seme—mma, | e re—

pour je demandeur.

Ce dernter rapporie des Iréres et soeurs au Rwando pour besquels U ne précise n incarcération, ni arrestation. 1l n explique pas non plus en quoi le falt d'dere le fils de son
pére pourrait i tauser des risques au Rwonda éant donné le défaur de monsicur de démontrer que £2 {rairie aurais, deputs cete condamnation, rencontrd des dlfficuliés
de la part des aiztorltés qul pourralent condulre b une Incariération.

Je cansidire, denc, que ce document ne permet pas de conclure que le demandeur prurralt &re incarcére ou accusé advenant un fetour sy Rwanda, nl qu'll pourrair dure &
risque dars s0n ays dcrigine

25 This dismissal Is unrcasonable. The affidavit must be considered for whar It does say Kot every Flete of eviderce must be direcied 1o every specific palnt in {ssue. A party
must be allowed 10 bubld Its case, certaln pants are background. other ports iill in £Bps- The evidence as o whole s (o be considered. N plece should be eismissed simply becanse
Itisa plece.”

In forug v Conade (Minttter of Cinzenship & fmepigraioant, 2007 CarsweliNat 95, 2012 JC 59 the Federal Court stated In the context of a detision by the Jmmigration and Refugee
Board:

"1 This Court has stated In 2 mumber of cases that the Refugee Protection Division of the Immigratlon and Refugee Board [Board] must nut ignore relevant evldence nor should it
“dissect” the documentary evidence and use enly gpeciliz portions in isolation to confirm one's point of view Insiead, the evidence must read 03 a wholc, In context, and weighed
accordingly 13 Iq 4, fsfer ifrenship ang inesigretion?, 2005 FC %74 Bagehis v Cmady ingster Chijzenthi Ll ion}, 2010 IC 616 Myle v Canadg
Minisger of Citizenship qnd mmigragond. 2006 LG §7), 296 [TH 307"

bdp Lridgen v Uniyersiey of Culeary, 2012 CarswellAlg 707, 2012 ABCA 135 (A'ta. C.A.) the Alberta Court of Appeal affirmed that while an ggency may recelve hearay evidence, In

order to establish 2 finding of fact there must still be a sufficient logical and reliatle connection the hearsay evidence and the fact sought 10 be establisted. In the case in point 2

university student disciplinary committee concluded that a untversity professor had suffered some harm from student postings on a social media blog. There was no evidence ¢f any

soft before the committee on this point other than fur the statement of the unversity Dean that the professor had 101d hiin that she had been alerted 1o the existence of the sorfal

media site by some colleagues and asseciates. The Court of Appeal held thal the bty to reccive hearsay evidence did not relfeve a decision-maker from the respansibility of

assessing the quality of the ¢vidence recetved In ceder 1o determine whether It can support the decislon being made. In this case the Court of Appeal concluded that i was not
ble for the e 10 base a finding of injury cm such vague informatizn from an uhnamed source.

In Couada (Artorney General) v Gentlys {nguest (Coroner pft 11998), 11€ OAL. 70 (Ont Div. Co.} the Ontaric Divisional Court approved the foliowing on the

“relevant” by Watt | In Regina v. Gilbert Ho:

g of

“Lvidence Iz relevant if It has any 1endency to make the existence of any fact that §s of consequence 12 the determination of the prosecution more or less prebable than it would

be liwithout the evidente. See 1 McCormick on Cvidence (4™) ed., para. 185, PP. T73-5; Morrity, phe Queeq {1983), 7 CCC (39) 97, 103§ {S.CC.L per Lamer J. idissenting on
snather gravnd).”

In Ontarip Provingial Police v Cormwall Public Inouiry Copunissioner, 2008 Carswellont 191, 2008 ONCA 33 (Ont. C.A), the Ontarlo Court of Appeal

undertaok 10 consider whether it was approptiate for a Commission of Inquiry 10 hear evidence of an incident that the Court of Appeal had already
concluded fell cutside the scope of the Commission's mandaie on the grounds that it might be “reasonably relevant” to the inquiry. The Court of Appeal

cited with approval the following from a 1977 decision of the Court in Be Porgoioni et al, & Minjstry of Housing (1977), 15 O.R, (2d) 617 (C.A):

"...any evidence should be admissible before the Cemmission which is reasonably relevant to the subject-matier of the inguiry, and the only
exclusionary rule which should be applicable is that respecting privilege as required by 5. 11 of the Public Inquirles Act, 1971.

The definition of "relevant” which has been commonly cited with approval by the Courts is that in Stephen’s Digest of the Law of Evidence, 12th
ed., art. 1. }t states that the word means that "any two facts to which jt 1s applied are so related to each other that according te the commeon
course of events one either taken by itself or In connection with other facts proves or renders probably the past, present or future exisience or
hon-existence of the other” In concluding what evidence is admissible as being reasonably relevant te a commission of inquiry, 1 would adopt
the statement tn McCormick on Evidence, 2nd ed. at p. 438 "Relevant evidence, then, is evidence that In some degree advances Lhe inguiry, and
thus has probative value, ,

In deciding whether evidence is reasonably relevant it is necessary 10 serulinize carefully the subject matter of the inquiry as set forth in Order
in Councll 2959/7G. This is the governing docurnent. .

In considering the evidence in question before it, the Court of Appeal concluded that it should not be admitted as being reasonably relevant
according 1o the Bortolotti standard. 1t had no probative value as it did not speak to systemic preblems that could shed light en similar problets in
the specific subject mauter of the Cammission. Turthermore, if it was “a prelude to an avalanche of similar evidence — the reception of which is
likely o be very time-consuming, hotly contested and liable to deflect the Commissioner from the task at hand — any marginal probative value that
such evidence might have would . . . be greatly outweighed by its prejudicial efTect.

I Lnited Winge Fneerprice Ine v, Qiv, 2012 CarsivelNar 1452, 2012 FCA 133 (Fed. €A} the Federal Cours of Appeal stated that no breach. of falrness resulis from refusing to sdmiy

evidence that was largely lrrelevant

See Qutarip Provindal Police v Corpwall Puplic feuiry {rmmiseioner, 2008 Cyraweliin 191, 2004 ONCA 33 i0rt. C.A). where the Omardo Court of Appeal stated that: *Bortolortd {Re

Tortaloni et al. and Ministry of Housing et abt (1977), 15 0L (26 6)7 {CA 1], thus directs 1that an error of jurisdiction oceurs when the Commission admity evidence that is not
reasorably relevant to the subject matter of the Inquiry " Caution should be applied in the appiicatien of this assertlon An errar of Jurisiiction will not result if the agency realizes the
error subsequently and acts to elther exclude the evidence or make [t clear that i did rot base ks deciston on It

The converse of the rule Is true 100, that you should not refect relevant and materlal evidence. However, that fact 1hat you admit [rrelevant evidence, or Teiect relevant evidence, wEl



not tself amount 1o & reversible error by the courts. It will corse down 1o how Important a rele the evidence in question played (or fatled to play) In your decisicn If trrelevant
cvidence played 3 major role when admined or If the rejected relevant evidence wewld have played if admiticd) then you likely have 2 reversible error on your hands. If, however,

1he impact was minimal. you do not (Untversicé du Queébec o Trone-Rivieres v Laroegus (1993). 101 DLR 6 994 45CC 1)

ce A £a

Tlor a potentially problematic decision In this area see futerfink 1008 Carswelin€ 96, ZDOK PCCA 104 (B.C.CA). Thet case
invelved section G(2) of the B.C. Comenercial Arbitratien Act, WS.B.C. 1996, ¢. 55. That sectton gives arbitrators the authority to admit evidence which is relevant to their proceedings
even though that evidence may nol be admissitle in court.

€(2) In on erbitration, the arbliraior
(@) must admit all evidence (hat would be admissible tha courn,
(b} may admit in additicn other evidenze that the arblirator considers relevant io the issues In dispute, and
(¢} may determine, subject 1o the rules of natural justice, how evidence is 1o be admitted

In Interfinck the BC. Court of Appeal stated tha the decisfon 10 admit evidence under secilon Gi2)(b) s 2 discretionary decision and thus subject 10 3 reasonabicness standard of
review. In the case In point evidence, atherwise not admissible in court, was admireed by an arhitrates respecting the meaning of ambigulties in o contract. The Court held that it was
evident from the arblirator's reasons that he considered the evadence in dispute Lo be relevant and that the arbitrator s resulting inierpretaticn of the centract, Felying in part cn that
cvidente, was not unreasonable.

11 should be taken as implicl in this declsicn that the evidence In quesunn was in foct relevant ta the issues ol hand and not merely considered as such by the arblirator, Otherwise,
this detision alters the effect cf evidentlary provisions such as s. 6(2). Those provisions are clearly Intended to reflect the common law outhonty ¢f agencies 10 rely cn evidence which
would otherwlse rot be admissible in judic:al procecdings. They are not intended 1o akier the aature of relevancy and to permit agencies Lo make decisions based on evidence whith is
not in fact relevant notwithstanding the bellef of the agencies.

and rney Generofh 2007 Carswyellipl 1081, 2007 FCT §39. 210 [ TR B3 (Fed TD):

1am also satished, from reviewing the irarseripl that the Discipllnary Court acled without blas in the conduct of the heartng. The Independent Chalsperson of the Disciptinary
Court has the dury 10 conduct the disciplinary hearing in 3 [awr and expediticus manner. Restrizung the hearing to relevant evidence is an Important and necessary pan of the
Chair’s jcb. The fact that the relevancy rulings were contrary 1o the wishes cf the applicont does not corstitute blas, An infermed persan, viewing the mareer realistically and
practeally would not sense any apprehensicn of blas.

There Is no requirement Lhot an agency receive informanan whush is net relevant 1o the 1ssues before it Falrness does not dictate that an agency ta kave before it 2 document which is
not relevant, probattve of materlal 1o the proceeding befcre i, fiones v A Canade Focal -3367, 2001 CargwlIAC 3834, 2018 POSC 020 (B.CS.CH.

£2 ancther Mustrauon ¢an be seen In self-serving statements. Technleally, an asserlion by a party as 10 a fact In his of her favour 1s evtdence and it is relevans. But the selfserving
nature of the statement may require corroboration In the evens the st 1s made to establish some matertal fact in quminn (Ancillary facts which de not play o stignifizant role
or which are not seriously contested may more easily be established through ezal assernions lrom o party) See, for e:ample Ly Cunada QMintster of Cirizeaship & fmmipratjont,
2008 CorsweliNg 2700, 2000 FC 992 (Fed. C1). tn that case the Federal Court upheld as reasonable 2 Visa Officers finding of fact rejecting the contention by an applicant that he was
homosezual. Nomwithstanding thet the applicant kad glven a sworn stalerment atlesting 1o his sexual starus the Court stated that it was open 1o the Offlcer Lo alse lack 1o the other
faciars in the case == including the applicant’s immigration hisiory (i which he had twice made applicaticns for family status based on successive marriages to different women), his
relationships while in Canado (inctuding a commen law retationship maintained with 2 third woman) and the applicant's previous made in immigraticn interviews {where
e indicated he wanted fo stay in Canada 19 suppent his wife and have a child by ker). The Court noted thet evidence tendered by a withess with a personal interest in the case usaolly
requires correboraticn.

Lvidence tendered by a withess with a personal interest in the case can be evatuated based on the wieight that it will be given and typigally will require corroborative cviderce 10
have probative value (Ferguson 31 paragraph 27). 11 ks open 1o the PRRA cfficer to require such corrcborative evidence 10 sausfy the legal burden. partealarly when the fact s
one that is central (o the applicauon {Ferguson at paragraph 323, In Ferguson, it 13 suggested that such edrreberative evidence could inctude a sworn statemens by & partrer and
evid of public &1 (a1 paragraph 32). One must remember thal evidence must have sulficient probative value. It will have sufficient protative value when it
convinces the trier of fact™ (Cqrifla v Canadq iMinisrer of Crzrenihia and fmn, jorg), 7008 FCA 03, [200Y] 4 € R 636 a1 paragraph 300 Furthermare, the ¢Meer had te consider
zll of the cther factors In the cose in moking 1he determination (Parchunent ot paragraph 28)

The statement in this case was sworn, upllke those 1n Parchment and Ferguson, which does give It more welght However, no other evidence was provided by the Applizant It Is
obvious, in reading the reasens, that the PRRA officer was not convinced by the evidence presented that the Applicant is homesexual. The PRRA officer had 1o consider the other
factors In the case including the Applicant's bnmlgratlon histary, his relatlonships while in Canada and the previous staements made in immigratan nterviews.

12 There are numerous cases cealtng with on sgency’s abillty 13 assign welght 12 evidence according to its strengths and nature For example. In Mgittesd Capliaf J rd v_alherig

(Securittes Commesion), 2009 CapswellAlty 710, 2009 ADCA 10 (Aha. C.AJ the Albena Coun of Appeal refected the argument that o panel was requlred v assign equal welght 14 all
hearsay evidence.

The appellans also suggest that the panel falled to take an even-handed approach te hearsay, I that i did not choose to asstgn much weight to the appellants’ self-serving
assertons in the letter of Hevember 16, 2006. Qnce ogain we consider this asscssment @ matter governed by repsonableness. The parel was not obliged 1o trear all hearsay
equally.

Duireshi v, Canada (Minicter of Cwipenchip & tmaypratio-). S000 CacsweliNa 337K, 2000 10 1041 iFed, C1) deall with the issue of abenymous communications. In that case il

Federal Court held that an ancnymeus communication shostd not be glven much welght in a decision-maker's deliberaticns.

1t shauld be noted, however, that federal Court Jurisprudence has viewed anonymous commurications as innately suspcrl In DSouza, abave. the court also noted at paragraph
15 that arcnymous Jeticrs are "inheremly unreliable” The coun relied =n holdings in both Mirtester af £31 i L o0t FC 699, 149

speeck




ACWS (3 15, and Rav v Canada (Minister of Cligenship ad foynicrations, 2006 I'C 731, 149 A CW 5, 13d) 292, In reaching this concusion. In Navarette, ahove, Justice Michel

Share at paragraph 27 held that “(tihe source and the molives as welk as the infarmation provided by this type of letter cannot always be verified. Therefore, the Infcemation is
ROt Recessarily trustworthy * In that case, the court found thai It was ble for 1he igration and Refugee Board o refuse 10 give weight (o the information provided in
anonyTMOoUs letters.

108 e, in Wiustration, Cambic Motone's Corp v fritish Colimbia (General Atonager, 2 iaur onerol & Licensing Branchy, 2009 CarswelliC 1993, 2009 BCSC 987 (B.C. 5.C ) where the B.C,

Supreme Court dectined 1o intervene respecting 3 decision by an adjudicator 10 prefer the oral evidence of various witnesses over the wrinen evidence of others.

The court is net entitled to review the mannher tn which the evidence wag weighed by the decl ker The Adjodl was enthled 1o prefer the oral evidence ef the police
officers and Jkquor tnspeciors over the wrinen evidence of the peridoner. The petftloner had o full opporiuntiy 1o challenge the respondert's evidence in cross-examination and in
argument The petitioner’s argumerts on these grounds must fail

1000 qpg g why it 15 gererally a good idea to 11y 1o decide a1 the beginning of 2 proceeding whether testimeny is to come 10 one under sath or affirmatlon or nat, Suggest that it Is
Prudent 1o attempt to avold the siluatlon, In a proceeding where considerable evidence has come In rot under oath, a PaTTy Tequests particlar testimony to be received tn this way

There are o number of ways (o dez) with this siisation if it arises. Stmply rejeciing the request aut of hand Is not cne of them, One must have & teason going 1o the fairness of the
procedure or the substance of the matter before rejecting evidence. In ony event one should Invite submissions from tie parties on the lssue. The purpose i 16 determine whether any
unfatrmess will result fro:m tecclving the evidence [ difTerent formats. i £ on the clrc ces, one will be looking at issues such 23 whether the other side was misled or
would saffer ony harm from the different treaiment? What are the consequences of the different treatment? Is thete a potential conflics that will be resolved In favor of the
sworn/oflirmed evidence by reasen of lts being sworn or affirmed? Is there any way 106 oflsel any poicntial unfairness? The lssue Is falrness and the balance of the fairness in
receiving the evidence under cath against any possible unfairness resulting to others frem that receptlon. If admined, the sworn tesilmony should be considered In the context of all
of the other evidence. with weight assigned according to all ¢f the circumstances.

121 sec tor example, Canada thfiniseer of Pup(ic Safety qud [mergency [reparedness)y. Gungsingam, 2008 Capswelllag 346, 2008 [C 18] (ed: €1, Jn that case an applicatfon was made

to the Immigration and Refuges Pozrd of Canada 10 vacate an earlier deciston o grant & person refugee stacus on the basls that the earlier decision had heen secured through the
misrepresentation of materfal facts Teloring 10 3 relevant marer (in this case it was alleged that the translator had amtized specific foces and changed relevans dares to hide that
omission). The starute provided for the refusa) of an opplication to vacote if thete was niher sufficient evidence of the 1ime of the flrst determunation to Justify refugee determination.
In refusing the application the Board member conchuded that the musrepreseniation would not have changed the detlslon of the orlginat panel and stated that the original panel
would ret have taken 1rio account the particular facts which had been pmitted, The Federal Count quashed the Board's refusal for, ameng other things, taking Into account pure
conjeciure.

Turthermore, 1t was outright confecture. and not inference, which led the member 10 contlude that the original panel would rot have 1aken inte account 1he fact that Mr
Gunasingam did not clatm refugee statos in Malaysia The original panel could not have taken that fact inte consideration because it did not know he was there for several

hs. 1tis p Iy ble 10 base & decislon on conjecture and speculation (Canada (Mintster of Employment and Immigration) v Sattacum, [J98511 €1 No 505, 99 NR
21
102 5o, fur example. fgriufae:glf e, foitlsh Cohpabuyg (dfunan Rights Drityma), 2010 CopswtliRC 2171, 2010 PESE 1130 (BCS.C) where the B.C. Supreme Court noted that, In Jiself, the

fact thot an ageney may preler the evidence over one pany over that of anothier docs nol mean that the agency failed 1o take into account the laters evidence

"49 1 cannot find that the Tribunal's declsicns are patenily unrcasanable on the basis that It falled ta consider Mr. Karbalatiall's evidence. The factual issues before i were not
complex. The Tribunal Indicated that It considered all of the evidence and spectfically referted 1o Mr. Karbalaeiall's cvidence. There is no basis 1o conciude that the Trbunal
failed 10 consider any relevant evidence or that 1t based bs declsion enlirely or predominamly on irrelevant evidence There was evidence before the Tribunal on which It could
conclude a3 3 matter of fact that the Company adequately responded to Mr. Karbalaesall's ¢ P of discritination. The fact that the Tribunal preferred the evidence of the

cmployer on certain matiers does not suggest that i falled 1o take nto account Mr, Karbalachalt's evidence.*

103 See LEAC v Cargdn Prep. 2011 Carswe|iNgy 4581, 2011 SCC where the Supreme Coult adopted the below quotations from Justice Cvans' reasons In the Court of Appeal decisien
B84 v Carada Pest Corp, 21 018 Carswellbia 436, 2010 §'CA 305,

209 Facxs i dssue should bie eistinguished from the evidence or imtercnediate facts on which findings of the facts in issue are based. it is unnecessary and, in my view, unhelpful
far an adjudicator to introduce the notien of a balance of prabak:lllics when weighing liems of eviderice to determinc thelr probative value. "Balance of probsbilities” is best
reserved as the standard 10 be used by a loct-finder when detecmining whether, when all the evidence is weighed, a fact In jssue has been proved.

210 However, this is not to say that the weight attached to evidence 18 unrelated 10 the question of whether 3 fact in Istue has been proved on a balance of probabilities. An
adjudicator cannet conclude that a fact In Issue has been proved on a balance of probakitities If the ealy evidence ts unreliable Convenely, 1 cannot Imagine that an adjudicator
would deseribe evidence p3 relable unless i was more (Ikely than het to be true, or would deseribe evidenze as reasanably rellable” that she theught was no mare lkely o be
correct than (o be wrong.

213 In the course of s reasons, the Tribunal did a1 times refer 1w a batanee of Probabxlities oF its vquivalent. "mere likely than not™. when assessing the rellablliry of ltems of
evidence. To ask, as it dld, whether it ks mere Jikely than not that certaln evidence was reasanably rellable may be redundant. It does not In my view, however, amount 1o an
error of law by demenstrating that the Tribunal deviated from the 1ask that it had set liself: 1o assess the reliab ity of each of these items of evidence and to ask whether, taken
as 3 whole, they established on a balance of probablitkes that the Professioral Team had properly cvaluazed the week”

i Soptaka. Lederman and Dryant Law of Lvidence In Canada (Butierwarths, 1992) at p, 156.

The prime difficulty with hearsay evidence Is the Inability to directiy test the accuracy of the statement insofar s its source s not present at the hearing. This kssue !s also persued
earler in chapier 12 under heading 12.28 "Cross-Cxamination and Iearsay Evidence”



1 gy g quick example of & document as hearsay see 3 nd 2007 ABCA 217 iAlta.
C.A) In that ¢ase the Alberta Court of Appeal Reld that the Albena Municipal Gevernmens Doard did not err in recelving an expert report written by a team of tndividuals into
evidence In a praceeding where only some of the outhcrs were present aithe Eearing. The Baard recagnited 1Rat partions of the repart written by individuals wha were In present at
the hearing wouid amount to hearsay and took thar foct into account in the welght gransed the repart.

112 yp iklussration see Gidda v _Manteobg (Tasjcab foard), 2014 CarcwellMan 262. 2014 MBCA SA (Man. CA S In that ¢ase the Mandioba Court of Appeal held that the Manitoba Tazicab
Board dtd not err in admitting and relying on hearsay evidence. The Court stated that it Is wed established that adminlstrative triburals may admit and rely on hearspy evidence
“unless iis receipt would amount to s clear denial of natural justice™ (LRL W, Local 439y Manitobs Telesom Services fac, 2002 MDOD 284 (Man. QB | at para. 6, {2002), 169 Man R
(2d) 290 (Man. Q.81

In Gidda the Court of Appeal noted that the appellant had had a jull appomunity 1o crest-examine the person gving the hearsdy evidence and was not dened the right to <all any
witness In reply but chose neither to object to the Introduction of the hearsay cr request that any other wlinesses be called.

IE Samething that may look like hearsay, yel hot be 50. Rernember that hearsay Is the repetition by a witness of something someone else said i order 19 establish the matter asserted
in the statement was true. If the evidence I3 not tendeted to prove the truth of the matter asserted in the second hand stolerent 1t ks net hearsay. Here's an example: Mr Brown Is an
trial for assaulting Mr. Jores, He claims in his defence thot 1t was an act of sell-defence as he believed Mr. jones was a gangster who Lad been hired 1o get him (¢ his unpald gamb‘i‘mg
debts. When asked why he thought this Mr, Brown's response is that “Mrs. Smith 100d me that fenes hod been hlzed by a loan shark te get me.”

Although Mr. Brown is repeating o stotement inade to hlm by another who is not present at the hearing to be tested, his evidente 15 not hearsay. 1t is being tendered to prove, not that
Mr. jones was a hired gangster, but that Mr 8rown had been ichd this fact and that 1t ereated 2 belief In his mind which led him 1o take defersive actlon. The siaternent {3 not tendered
to prove the truth of the matter contained n the statement {Mr. Jsnes was 3 gangsier) but 10 prove (hat sometung had happened iMrs. Smith had teld him semethingl and that this
¢reated o bellef tn his mind. In the defence roised by Mr. Browm, it does not marer If Mr Jores was o gangster. 1L cnly masters that Mg Brown thought bhe was. The stalement is
endered as evidence supponing the fact of this bellef and lts reasorableness

1291 here is no obligation 1o accord all evidence of the same nature the same welght. As noted by the Alberta Coun of Appeal in pMajtinad Capitat [ v_Alheria (Securities
Commjigsion), 2000 Cacowe]lAbly 790, 2009 ARCA 146 (Alin, €.A1 the difTerent circumstances surrounding even evidence of the same bagic nalure may Pive rist t¢ different we:ght
being accorded each In that cose the Court rejected on argument that @ panel was cbliged to prootd the same weight 1o ell hearsay evidence

The appellants alse suggest that the panel lailed 10 take an even-handed appruach tu hearsay, in that it did nat ehecse 10 assign muth welght tu the appellants’ self-servirg
asserions in the letter of Nevember 16, 2006, Onee again we consider this assessment 3 matter governed by reasonableness The panc) was not obliged 19 weat all hearsay
equally

LI Adopiing the approach suggested Ln this text Might aveid the prablems which arose in Murray v Veteriaary Megucg] Agsn {Sqskeirhiew ¢, 2008 Carswei]Sesk 585, 2008 SKCB 454
(Sask. Q.0.). In that case the Saskatchewan Coun of Queens Bench, feliowing the declsion of the Drtarie Count of Appeal In Khins v_Coflege of Physicians and Surgeons of Oatarip

19925 84 DR (4th) 293, 11 Admie LR {2d) 147, 1092 Carswellopt 914 10nt C.A.), held that the proceedings of the Qiscipline commiEctee ef the Saskatchewan Veterinary Medical
Assoclation are subject to the ¢lvil rules of evidence. As such the Court held that the ciscipline committee must follow rhe criteria of the civi) couns, which are set out in the Supreme
Court of Canada deciston in v _Kbefowey, [2006) 2 SCR, 747, 2006 CyrswellOnt 7625, 2°4 § LR, 43th] W% (SCC), in determining whether to admlt hearsay evidence in (s
proceedings.

In the case in pelnt, where an Important witness was not available o give evidente at the diseipline proceedings, the discipline committes allowed in a videotape of the evidence
given by the tndividual for criminal procecdings sgainst the subject of the hearlng. That evidense had been given under eath 21 that time, veluntariy, ond the individual had been
warned ¢f the implications of hls statement. The committee felt it had no concerns respecting the individual's credibiliry. Aher noting 1hat the essential weakness of hearsay evidence
is that it cannat be tesied by eross-examinaticn, the Coun held thar esserstially the distipline c ittee should have adcpled the position that hearsay 1s presumptively inadmissible
but can be aamined when 1 can be shown that the hearsay Is necessary in order not tp 195¢ the evidence in guestion and the particular hearsay evidence is sulficienly trustworthy, tn
the absence uf cr fon, for y1s purp As set out in Khelawon thls can be dope In twe ways. Tlrst the circumaiances 1n which the bearssy came about may resull in the
contents of the hearsay belng so relisble thal POTANCOUS CTOSsH ination would add litde, If anyihing, to the process. Alernatively, the circumsiances may allow lor
suficlent testing of the cvidence by means other than contemperancous cross-cxamination. Jowever, even when (1 Is shown that the hearsay evidence is both necessary and
sufficlenaly trusrwurthy, the decision-maker retains the discretlon to exclude it where hs probatlve value i outwelghed by bis prejudicial effect.

The Court held that the discipline committee, cortposed of three non-lawyers:

did not exhibit an undersianding thai hearsay staiements are presumplively inadmissible. Nor did the ¢ record the relevant faciers it was relying upon 1o find that it
hos no conterns regarding the credlblity of the statement Finally. the comrimee appeared 1o be operating under the mistaken bellef that cross-examinaticn {did] not apply in
this sitwatten.This Yatrer peint was of partieular concern to the Court Insofar as sectlon 22(7) cf the Act expressly provided that there was 1o be o “full tight 1o examlae, cress-
examine and re-examine.”

In following the Ontario declsisn in Khan respecung the applicabLity of the civil rules of evidence, the Saskatchewan Court does not appear aware that while the proceedings in Khan
were cxpressly made subject to the eivil evidence rules by statute, Saskatehewan's Veterinarians Act, 1987, §.5. 1986-87-88, cxpressly provides in sectlon 224} that: “The disepiine
commitiee may accepr any evidence that b1 considers appropriate and is not bound by rules of law cencerning evidence.” In ks not evident whether this Irecedom from the rules of
evidence was argued before the Count, and certalrly no analysis by the Court of its relationship with the siatutory right of cross-cxam!nation. For this reason the precedentlal valae of
this dectslon respecting the admissibitity of hearsay is problematic.

It is evident that thot the disclpline committee was oware of the potential weaknesses of hearsay evidence and thai it had, because of the facters reciied by it, concluded that the
evidence in question was sufficiently reliable. The opplication of the rules of evidence results In the exclusion of hearsay except in the restrictive circumstances admited by those
rules o not wholly desirable thing. Fer example, the impesidcn of the requirement for recessity may result {n Increased cosis and deluys 10 sdminisiratlve proceedings even where
there moy be no real necessity for cress<xamination, Insofar as the appreach suggesied In this book is alrmed a1 ideniifytng the weakness ¢ wendered evidence and the value ur need
for its admission, it goes w the cesence of the rules of evidence and thus should enable ren legally trained agencies 1o meet the subsiance of the concerns fased In this case without




becoming bogged down In the technica) dertails,

121 sec, in Musiration, Alberta (Afinlaier of Municieal ATaivs? v, Alberia (Micipn) Goverament Fogee 2007 Carswell 2k 39, 2007 ARCA 217 (Alta. C.A). In that case the Alberta

Court of Appeal held that the Alberta Munkctpal Government Board did not erf in recetving an expert repott written by 2 team cf Individuals Inio evidence in a proceeding where only
same of the authars were present at the hearing. The Aoard recognized that portions of the report would ameunt 1o hearsay and took that fact into azcount in the wetght granted the
report.

There is alsa an alegation of a breach of the ries of natural justice by the Board idered b Y evid The Board is not bound by the rules of evidence, and did
consider one expert repart which was arguably hearsay in some respects. This report was prepared by o team ot Corridor Plpeline, and the wimesses who testifled had not
drafied oll of i1. The Poard Indicated that it would give less welght 10 the hearsay portions of the reperd. This Is an spproach to the admiss(bty of such evidence thet the Board
wag entitled 10 adopl Ln the circumstances.

1201 4, dnten p. haleryo, 2613 CarsweldOne 16349, 2013 ONCA 139, 228 ACW.S () R70 (01, CA), In the context of 2 hearing by the Ontario Consent and Capacity Board 10
determine whete o patient lacked capacity, the Ontarte Court of Appeal noted that while hearsay was admisstble on this type of hearing pursuant 10 section 15 of the SPPA there 15l
had to be some basis for fnding that the evidence was sufficlently reliable. In the case In polnt the Court of Appea! found that the hearsay evidence from one of the patiles was so
entirely lacking in detail that it pravided no basis upon wiich the Board could make 3 reasonable decision

The retlabilly of hearsay evidence is frequenty achieved through corrobsration of that evidence by other information that has come before the agenzy. The Omario Superior Court of
Justice provided ah cxplanation as 10 when ¢vidence could be considered 1o be corraborative in Euriy, Pgpathecdoron 2013 CorgwellGnr 5913, 2013 ONSC 2537 (Ont. 5.C.J.). The Court
In that case was deallzg with section 14 of ihe Ontario Lvidence Aet which Frevided that in an aciion by or against an Incapable person a decision cannat be based on the party's own
evidence but must be carroborated by other material cvidence. As 1o what constituies “corroboration” the Court sated that at both ccmman law and under stature:

62 .. corroborative evidence is evldence from a souree extraneous 1o the wltness whose cvidente Is to be corroborated that Is relevant 1o a material facy in fssue, and that tends
to show thal the witness whose evidence needs corrobcration is telting the truth: Pepe v _Stale Larm Muptral Auromobite {Atarqnee Co, 2011 ORCA 341 (Om, CA} {Can LI,
Corrchoration is not a term of an, but a mater of common sensc: f,v_Warkentin 11976}, 11977] 2 S CR,_353 (S.CC). In the context of Board hearings, a treating physictan's
evidence may be corroberated by the patient's evidence: i} Re, 2004 Carswve[iont 6331(Ont. Cons. & Capacity Bd.)."

In the case In polaut (a proceeding before the Ontarlo Consent and Capocity Roard) the Courtl held thot as the Board had the authority 1o accept heatsay evidence It was not improper
for the Board 10 rely on hearsay Ln corroboratlon of a docicr's evidence

o2 This contrast in rrustwerthiness and use was repeated in the Saskatchewan Court of Queen's Beach decision In Michayluk v. Afenke Holdings Ltd (1998), 169 Sask. R 39 QB
There, in the context of a Saskaichewan Renialsman's hearing the Court said that there was seldom a ratronal basis for accepilng hearsay evidence over a first person denia) of the
facts alleged. “In informal heorings, hearssy evidence is ofien expedicnt for matters which are not controversial, However, if the hearsay evidence is betng put forward as proof of a
fact(s) which Is ccmroversial and denied by first party evidence, It would seem 4s.g minimam that before a hearing cificer accepts the heorsay evidence, seme opporurity be
provided to the panty affecied to rebut that evidence by third party evidence including the source of the hearsay ™

roran example, se¢ LI v, Cathelic Chitdren's Auf Sagyety of Metropoliinn Toronra (1967, 27 Admin. LR, 295 (Ont. Div. CL).

See also the carlier discussion In chapter 12. 28, “Cross-examination and Hearsay Luldence, respecdng the interaction becween the ability of agencies to recesve hearsay evidence and
the right of a party to cross-examine witnesses.

1301y, Liisted v _Law Socley (Mgnizoba) {2007), 2067 CarpweliMan 504. 287 DLLR {4tht 577 (Man. CA), leave ta appeal 1o S.C.C. refused (2008). 2008 CarewellMan 206, 2008
LapsweliMan 207 (5 C.C). the Manitoba Cowrt ¢f Appeal held that o Tawyer's Jetter respecting the choosing of 2 case g judge In legal proceedings was not protected by
settlement privilege The letter dealt with the choosing of a case management judge. The role of that fadge wouid be 1o Facilitate the progress of the proceedings (give directions, hear
motions, ser dates e1¢ ), ot (v assist in the settiement of the case.

The fact that the phrase “Sirlel)y Cenfidential and Withcut Prejudice” was written at the top &f the letier does noi arttach privilege 10 the letier if, In fact, the letier was not as panefa
serlement negotiatlon. The substance of the letter had te be constdered . It Is sufficlent for our Ppurpases 1 conflrm thot the facts In this case support the finding that the partles
conterplated the rele of this judge as one of case management and 1hus procedural only Therefore. the purpsse of this cc atlon was pot an pt to eifect o senloment. As
such, the panel heid, and t agree, that senlement privitege does not apply

L1392 1he Ontario Cour of Appeal (in abiter siatemenis) also laoked 1o the harmful effect on the proceedings themselves of the admission of evidence which was only marginally
probative. The Court of Appeal was consldesing whether It would Le appropriate for 3 Commission of Inquiry 16 admit evidence of an Incident that was oulside of the subject matter
of the Comunission’s Inquiry could be admitied as being “re bly relevani” fo the procecdings. In holding that it should not be admined. the Court felt that if the evidence in
question was "a prelude to an avalanche cf slmtar evidence — the reception of which Is likely 10 be very tin ng, hotly d znd liable 1o deflect the Commissioner from
the task a1 hand — any marginal probative value that such evicence might have would , . be greaty outweighed by its prejudicial effect.”

FRR) See 3. 67 and 77 of the Legal Profession Act, § M. 2002, ¢ 44

67 For the parposes of conducting an Investigatien of a member under this Divislon. the ehlcl execciive officer, the cempleints Investigatinn committee oF any person designated
by either of them may request, and 13 entitied to obtaln, any file or resurd regarding o cllent or former elient of the member that is reasanably required to furthet the
investigation, whether ¢r not the file or record of any par of itis

(3} sukject to sauichor-client privilege; or

{bi the subfect of a charge or complaint.



TT. A person who, In exercising a power of performing & duty under this Act or the rules, ¢biains Informazion that Is subject 1o solicitor-client privilege claimed by @ member has
the same obilgeilon cespecting the information as the member. Bul the persan obtaining 1he information may disclose i for the purpose of an investigation, heartng or oppeat
under this Part

14 Legisintures, of course, have the authority 1o displace the common law suthority of ageacics by providing for the application of specific evidentiary rules lo any proceecing. Sce

Cambie Liote! tNanafrmad [ (cob Cambie flatell s qurﬁ Columing (Ceneral Manager, [{quar Control and Licengang frgach) 2006 Carawell1C S48 (B.L.C.A).

13.3 gee for example, Joronto (Citviv UL L, Local 79 (2000, 187 DIR (e 323, 23 Admin TR () 72 {Ont. Biv, Cr) (Ontario arbitrater entitied 16 rely on 3. 221 of the Ontarie
Evidence Act).

134 gop the iscussion earlier in ¢ 9.2 “What Is Pracedure™, Tn on carller article (Cvidence Before Administrative Agencles: Ler's All forget ethe “Rules "and fust Concentrate on Whar
Were Dolng™ (1995), 8 C)ALP. 263) [ had expressed o more general assertion that agencies with express staluiery provislons freeing them from the iecknlcal nudes of evidence were
Likely not sublect 1o the restrictive provisions of the various Evidence Acts. Prol Bernard Adell, in his later ariicte Lvidence in Labour Arbitraticr: Is There Too Afuch Pressure To Admir
Almost Dverything? {1997), 23 Queen's L] 67 commenicd on th!s general assertion: *{ would venture te suggest that Insafar as labour arbitraton is concerned, Mr Sprague’s asserion
is true with respect to sny |of] the cxclusionary provisions of the Evidence Acts which are based on tonsiderations of process or on concerns about the trustwerthiness of the evidence
in questlon — for example, Umitations on the use of prior incorsisient stotements. Such provisions are in my view unlikely 10 bind arbirators. However, 1 do not think that is so with
FESPESt 10 provisions designed 10 protect a relationship or deslgned to proted1 a witneas's fundamental rights — In caher words, provisions which create a privilege or some son” For
1he reasons which may be found In the maln rear discussion on this peint 1 generally agree with the suggesied paramerer lald down by Prof Adell on the exient ¢f the freedem
granted by express staretory grants of freedom from the rules of evidence.

133 gelchoricltent privitege was recognized as a substantive rlght rather than a procedural one, by the Supreme Coun of Canada In Peschitequx v Mierzuwinskd (1952115 CR K60, 141
DLR (3d) 590 (5.CC). To the same ¢ffeet see Liguour Conirof Board of Ogtuna v Maynofia Winery Corpordging (2009), 97 O R, 13d) 663 (Ont. Drv. Ct) ("Sclicitor-client privilege is no
langer considered 10 be a rule of evidence, but o substondve reles that has evolved Inte & fundamental civil and corstitutional right *). See alss Cdnadian Arpadeatting Corp v Pout

120011 F.C), No 543 (Fed. C.A.) where the Federal Court of Appeal held thas an agency was alsc bound the nen-disclesure privilege accerded nepcttaticns airmed a1 settiement.
See also the comeaents tn R v Mercrre, 19R8 Capswel[Sask 251, ARD LR (ath) ] 1198RFY SC R 214 (5.C.C) respecting rules which appeared 1o be process eriented but which are really
substantive rights

I should cbserve here that, while s. 110 gaverns procedural matters, it does hot serve merely procedural ends. bt ers procedural rules that give rights ta individuals ord, in fact,
those rules are (0 scime exient framed in rerms of rights, “Lither the Enghsh cr I'rench fanguage®. 5. 110 reacs, “may de used by any persornt in the debates of the Legisiative
Assembly of the Terricaries and In the proceedings before the courts”™ (emphasis added). As well, the printing of the records and the epactment, printing and publishing cf the
statuses In both Janguages are not purely mechanica) rules of procedure but are obviously Intended for the beneflt of the individuals who use these Janguages. As this cour roted
in Ref re Man Langunge Rights. supra, at p. 744, In speaking of the duty imposed by the similarly worded 5. 23 of the Manlioba Act, 1870:

This duty protects the substantive rights of all Manitobans 10 equal access to the law in either (he French or the English Language. They are language rights or language
guaraniees as all the cases in this court from fonesy AGND, {19751 2 SCR 382, isub nom Jones v A.G. Can) J6 CCC 29} 297, 45 D LR (3d} SE3. (sub hom. Re Official
Languages Acti 2 NI R, (29) 526, 1 MR S82 . to Sec des Acadiens gy N B Inc v Asen of Porepts for fpireess in fone, [19%61 1S C R, 549, 19Admin LR 211,22 DL R {4t} 40§,
23 CRR 119,69 NEBR (24127, 157 A PR 27, {sub nom, Soc. des Acadiens dul b N R 153 A ine. v. Minority Language (Sch Bd. 50), make clear. A parallel situation exiszs
In ouher areas of procedural law Thus mast of the rules of evidence are direcsed at purely procedural purposes, but others are almed a1 protecikng cestain lnsthiutions; for
expmple, the rule agoinst compeliing spouses from testifylng againsi one another serves no procedaral enc but Is greunded in the desire 1o protect the mardral relationship:
see floskyn v. Metro. Pollce Commr., (1929] A.C. 474, [1978) 2 W.L.IL 695, 67 Cr. App. K. 88, [19781 2 AlL LR 136 (1L L), per Visccunt Dithorne, a1 p 494, and Lord Salmen, a1 p
495,

Notwithstanding the last sentence of the foregeing quointicn, the Supreme Court had already earlier ruled that the privilege sgalnst spousal compulsion was a procedural maser
-= Nt @ substantive Tight as: “Spouses do not have o substantive right 1o the confidentialiey as 1o what elther was seen dolng by the cther or to the confidenifality of what was to
the other communizated by enther” (Wildmanv R [19RA1 TS CR N1, 1701 B i 613 (S.CCN.

L1 wor can an ogency draw an adverse [nference (rom the fact that 3 paery redies on a privilege which is granted by the law (Eoreis Praper(igs Carp v Unjited Steglworkery of Arierica,
Louit! 1306, 2006 Carewc[ih 334 (N.B QB

L7 1o 150 R 850 1A BLY {341 300(S.CC)

118 This is evident, for cxample, in . 15(2} of Ontario’s Statutery Powers Procedure Act where the generel freedom from the rules of evidence in s. 15(1) ks made subfect to things
protecied by o privitege under the laws of evidence.

Ld Again, see the discussionin e 8.2

1y, Ekely unnecessary 10 remind dezision-makers that these statutery provistons override the cemmon Jaw [reedem of agencies frem evidentiary rules. There is, for example. case
low to the effect that the fatlure to follcw a statutory evidenttary provislen can lead 1o 3 loss of jurisdiction fJfudhley v, Warkers Compensarion finard {N.€ 1{1992), 111 N § R, (24} 205,
203 A PR 295 (NS.CAL Moore v Workers' (ompensteon foard iP.EL HI$H2), 10 KND & PEIR 119 3TV APR 1IGPET CAY tgees v Workers Compensoripn Poned 4.5 (1994),
130 NS R (2dh 33 367 APR 22 (NS. SC) Pauison v Canada {Canadian Pension Commission iMarch 27. 1985) Do A-3G7-84 (F'ed CAN. The Manlioba Court of Appeal concluded
otherwise. however, In Roucherd v Mynitohg {Warkers Comprnzation floard) (19971, 40 Adenin B R (2d) 61 {Man. CAJ where 1t held that the standard of review in such £ases was

patent unreasohableness, nol Correctness,




L 4 similar previsien exists In s 39 respecting proceed!ngs befare the Veterans Review and Appeal Roard Both provisions ere sumilar (o the current s. 10(5) of the Persion Act.

18 pgnt v pori of Fucation Public Sehoot psirict No 7 (19950, 157 A R 173 (CA) Bratish Colpmbin Supe hierad v, Rk (1990). 24 DR {3t 725, 47 Admin LR, 243
(B.C.C.A) Flvpnv Novq Scoria ¢Criminal tnguires Comipensatjon Board) (1988), 49 LR (41h) 619 (N.S. C.A.) Gilllen v. College of Physicians & Surgeons (Ont }(1989), 68 O.R. 278 (Div, C1L.).

-u'l‘ei:elbaum].ln Tonnerv Canadq (Minigfer of Verrrany AfTglrs) (1995), 94 KR 146 (Fed. T.DJ. To the same effect sec Paulson v, Canada (Canadian Pension Comumisslon) (1985), 52
MR 78 (Fed. CAY Jurpessy Workers Lomponsarion fogrd (N.S) {19541, JIONS R, 124122 36T AR 3245.C)

128 1 Dlustration, see Anderson v Canada iafiorey Generaf), 2009 Cagrwe|iNt 3426, 2008 1€ 1132 (Ted. €1) which dealt with simllar evidentiary dircetions In the Veterans Review

and Appenl Board Act.

Sectons 3 and 39 of the Vererans Review and Appeal Deard Aot effectively reduce the standard of proof usually tmposed on an applicant, However, the Federal Court has affirmed
that while an applicant docs not need Lo establish his or her on (he balanee of probabifities he or she must sl show more than a mere possibility

3 The provisions of this Act and of any other Act ¢f Fartfament or of any regulations made under this or any other Act of Parliament conferring or imposing Jurisdiction, powers,
dutles o7 funclions on the Doard shall be liberally ccnstrued ond tnterpreied 1o the end that the recoprized gbligation of the peaple and Government of Canada to those who have
served el couniry so well and 10 their dependants may be fulfilled.

39.1n all proceedings under this Act, the Poard shabl
{a} drow from all the circumstances of the case and ald the evidence presenied to it cvery reasonatle inference in favour of the applicant or appellant

{b) accept any unceriradicred evidence presented ro t by the applicant or appellant (hat Lt t=nsiders to be eredible In 1he cireums:ances; and

fc) resulve In fzvour of the applicant or appeliant any douby, In the welghing of evldence, as 1o whether the Ep! or oppellant has established a case.

The Court stated that that it was not unreasonable for the Board to reject & Fequest for reconsideration on the basis that new fendered evidence both had litde welght and was
unpersuasive.

Sections 3 and 39 of the VRAD Act do not relteve the appiicam ¢f hls burden of establishing 2 causal ink berween the Injuries he suffered in 1955 and the conaiticn under review.

Alhough the Counl does not agree with the fespondent's view 1hat this must be dene on a balance of probabliry, Mr. Anderscn stifl had 10 esrablish more than a mere pessibilisy,

13A 4y Leguevet v Conuda (Minjser of Citizanship & [rppipranen), 2002 Capvwell¥a B2, 2012 [C 42 the Tederal Count noted that every plece of evidence tendered In an

administrative proceeding need not lisef address all of the specific issues before the agency. Some evidenze may address only speaific points, other evldence may provide necessary
batkground 1o the fatts, ¢ther evidence may be tendered io flllin £3ps. In reaching 3 decislon the evidence should be constdered as a whele:

“24 The last stgaificars piece of evidence frem an individual it an offidavit from 2 Rwandan lawyer, Cric Cyaga. That alfidavit speaks 1o the trial of the Applicant's father, his
pralonged derention befare Lria) (10 yearsh and that contact now with the father Is iumpessible. The Officer dismisses the affidavit on the basls that i1 does not address cemain
Issues specific to the Applicant;

De plus, blen que ce document en question mertlorne que le pére de morsicur 3 éié condamné 3 22 ans de Frison, il ne permer pas de conclure b la présence de risques
pour le demandeur,

Ce dernier rapporte des fréres o1 soeurs au Rwanda pour Jesquels it ne précise ni Incarcératlon, pl arresiation. Il nexplique pas non plus en quol e fait d'éire be fils ce son
pére pourralt hul causer des rfsques au Rwanda étant denné e défaut de monsteur de demontrer que sa fratrie aural, depuls cette condamnaclon, rencontré des dificultés
de lo part des dutorités gui pourralent condutre 3 une Incarcération

Je considére, done, que ce document ne permet pas de conclure que le demandeur peurrail étte ircarcéré ou accusé adverant un relosr au Rwanda, nl qu'll pourrad #re &
risque dans son pays d'origine.

15 This dismissal Is unreasonable The affidavit mest be censidered for what i does say Not cvery plece cf evidence tust be directed 16 every specific polnt In Issue. A party
must be aliowed to bulld is eave. cortatn pans are background, other p.'ms'ﬁtl In gaps. The evidence as o whale is 10 be considered. No plece skould be dismissed stmply because
itis aplece”

am See, in Lustration the decision ef the Australian Federal Count — Full Court in Kowa!ski v. Repatriotion Commission 2019 WL TB0208, [2010) TCATC 19 (Aust. Ted, €1 — Full C1)

where the Court heid that It was proper for the Australlan Adminkstrative Appeals Tribunal 10 refuse 1o allow 3 patiy 1o sk questions that were Errelevant or othorwise objectionable.

17 1n aral argument. Mr Kowalskl sought tn make good the claim of bias in yor another way. He argued that the Deputy President was blased because he did not permit Mr
Kowalsk 10 ask cenaln questions of wiinesses who gave evidence before the Tribupal, Thar complalnt was also the basis for an assertion of denlal of procedural falrness.

18 Mr Kowalski took us to a large number cf transcript references to support his argument. However, rather than supporting his claim, the nimerous passages of the ranscrips
10 which we were referred merely made good the finding of the primary Judge at (80). As his Ilcnour said, an applicart Is not entitled to ask whatever question he or she thinks
appropreate; the Deputy Pres!dent had the power to disallow irreievant cr otherwlse objecticnable. questions and:

“...\he Deputy Presadent did na more than exercise appropriate conirol in respect of the conduct of the applicaticn for review

See alse fnnesy 1W4 Canada, { ool F 2567, 2000 CorswelIRC 18701, 1011 ACKC 929 (B.ES.C). (There s no requiremert that an agency receive Information which is nat relevant to the

Issues before it Falrness does not dictate that an zgency 1o have before it a document which Is not relevant, probative or matertal to the proceeding before 1)



121 See, In usiratlon, Forrest v. Canada (Attomey General) (2002), I TR 82 (Ted T.D.), where the Tederal Court Trial Divislon held that a prison Disciplinary Court did not err in
refusing 10 allcw an bumate 10 Introduce evidence 1o establish a clatm that was irvelevant 10 the Lssue before the Court. The Tederal Court Tria) Division stated that “Restricting the
Rearing 10 relevant tvidence Is an Imporzant and necessary pan of the Chalr's jeb. The fact that (he relevancy rulirgs wete contrary 10 the wishes of the applicam does rot indlcate
bias” :

There is no requirement that an agency receive [nfurmatton which is not relevant to the lssues befure It Falrness does not dictate that an agency to have befure It o document which s
not relevant, probatve or material 1o the proceeding before it fores v [WA Canada Local 13457 2011 CarmvelIBC IR, 201) 1ESL 824 (B.C.S.CH)

LZL1 the coumof Appeal noted that it was very difficcit (o deiermine what was relevant to the case as what wag in is3ue was net 225y 10 detetmine. Between the broad scope of the
evidenee called by 1he unrepresented ltigant bringing the compluint [n guestion and the counsel for the respandent who assured the Board that his evidence was relevant and thay
this would become apparent as the hearlng progressed the Buard was faced with a difficult task.

Hindsight ks always 20:20. With the beneflt el hindsiphy, a different ahd better approach might have been taken However, the fatrness of what the Board did must be assessed in
the context of how the heartng unfolded and with the Bsard's considerable procedural disereton th mind. In all of the circumsiances, 1 cannol fault the Noard for faiting to have
exerted more £oNMmol sooner. IV would not have been casy to disallow evidence on the grounds of irvetevance for the simple reason that it was hard 1o say a1 the garly siages of
the hearing what was and was not relevant,

The Board had considerable discretton as to s procedure. 1 was 2ot obliged to follow It stnct rules of evidence 1hat opply in cocrt. In the context of this keanng, | respecifully
rannot agree with the Judge that the Doard committed reviewable error by permitting evidence to be called which, 1n retrospect and with the beneflt of hindsight, might better
have not been recelved. The Board's recepilon of sume irrelevam evidence un the first day of a five day hearing — evidence which (he Board repeatedly indicated was nut
relevant o7 helpful and which clearly played no part in the decision — did net so seriously compromuse the fairness of the hearing that the Board's decision must be quashed In
1y respectfud opindon. the judge erred in doing so.

er, 2008 Dargwellling 191, 2166 SNCA 33 (Oni CA), the Ontario Court of Appeal (in obiter) consldered whether
evidence respecting an Incident that was outside of the subject matter of a Commissicn of Inquiry could be admiited befure 1he Corsmisslon as belng “reascnably relevant” 1o the
Ingulry. In considering the evidence in question before it. the Court of Appeal concluded that it should not be admitred as being reasonably relevant. The cvidence had no prebative
value as It did not speak to systeric problems that could shed bght on simitar problems 10 the speeifie subject matter of the Commission, Furthermare. the Court stated that if the
evidence was "a prefude to an avalanche of similar evidence — the reception of which Is likely 1o be very lime-consumbng, hotly contested and Lable to deflect the Commisstoner from
the fask at hand — any margiral probative valuee that such cvidence might have wouid . be greztdy outweighed by its prejudicial effect -
LL12) sraratory Powers Procedure Act (Ontario)
5.411} i the iribunal's rules made under secslon 25.1 Seal with disclosure, the inbunal may, 31 any stage of the proceeding before all hearings arc camplete, make orders for,
(o) the exchange of documents:
(B} the oral cr writien examiratien of a party;
(c) the exchange of whress starements ard repes of expen witnesses,
{dh the provision of particutars;
fe) any other form of disclosure.
13 1) The tribunal’s pewer to make orders fer disclosire Is subject te any other Act ar regulation that applics e the proceeding.
12} Subsectjon (1) does not suthorize the making of an order requiring disclosure ¢f privileged informaten
15.42) Nothing is admissible in evidence o1 a hearing,
(@) that would be inadmissible In o coun by reason of any privilege under the Jaw of cvidence; or
(b) that Is inadmissible by the statute urder which the praceeding arises or any cther stamie

Admintstrative Tribunals Act {B.C.)

40 (1) The trtbunal may recelve and actept tnformution that It considers relevant, necessary and approprlate, whether or not Use information wauld be adm!ssible In a coyrt of
faw.

(2) Despite subsection {1}, the tribunal may exclude amything unduly repetitious.
(3) Nothing is admissible before the tribunal that is inadmissible In o court breause of a priviicge under the law of evidence,

(4) Nothing in subsection (1) overrides the provisions of uny At expressly Imiting the extent to ¢F purpeses for which any oral testimony, dacuments or things may be admitted
or used In evidence.

(5) Noles or records kepl by a perscn appointed by the tribunal 1o cendugt a dispuie resslution process In relation 1o an application are Inodmissible in tribunal procecdings.

liwms - Eregte- Tt




