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The Mobile-Sierra doctrine—see United Gas Pipe Line Co. v. Mobile Gas
Service Corp.,, 350 U.S, 332, and FPC v. Sierra Pacific Power Co.,
350 U.S. 348—requires the Federal Energy Regulatory Commission
(FERQC) to presume that an electricity rate set by a freely negotiated
wholesale-energy contract meets the Federal Power Act's “just and rea-
sonable” preseription, 16 U. 8. C. §824d(a); the presumption may be
overcome only if FERC concludes that the contract seriously harms the
public interest. Morgan Stanley Capital Group Inc. v. Public Util.
Dist. No. 1 of Snohomish Cty., 554 U. S, 527, 530. .

For many years, New England’s supply of electricity capacity was
barely sufficient to meet the region’s demand. FERC and New Eng-
land’s generators, electricity providers, and power customers made sev-
eral attempts to address the problem. This case arises from the latest
effort to design a solution. Concerned parties reached a comprehensive
settlement agreement (Agreement) that, inter alia, established rate-
setting mechanisms for sales of energy capacity and provided that the
Mobile-Sierra public interest standard would govern rate challenges.
FERC approved the Agreement, finding that it presents a just and rea-
sonable outcome that is consistent with the public interest. Objectors
to the settlement sought review in the D. C. Circuit, which largely re-
jected their efforts to overturn FERC's approval order, but agreed with
them that when a challenge to a contract rate is brought by noncontract-
ing third parties, Mobile-Sierra’s public interest standard does not
apply.

Held: The Mobile-Sierra presumption does not depend on the identity of
the complainant who seeks FERC investigation. The presumption is
not limited to challenges to contract rates brought by contracting
parties. It applies, as well, to challenges initiated by noncontracting
parties. Pp. 171-177.

(@) Morgan Stanley did not reach the question presented here, but
its reasoning strongly suggests that the D. C. Circuit’s holding misper-
ceives the aim, and diminishes the force, of the Mobile-Sierra doctrine.
Announced three months after the Court of Appeals’ disposition in this
case, Morgan Stanley reaffirmed Mobile-Sierra’s instruction to FERC
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to “presume that the rate set out in a freely negotiated . . . contract
meets the ‘just and reasonable’ requirement” unless “FERC concludes
that the contract seriously harms the public interest.” 554 U. S, at 530.
The Morgan Stanley opinion makes it unmistakably clear that the public
interest standard is not, as the D. C. Circuit suggested, independent
of, and sometimes at odds with, the “just and reasonable” standard.
Rather, the public int;erest standard defines “what it means for a rate
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Id., at 546. And if FERC itself must presume just and reasonable a
contract rate resulting from fair, arm’s-length negotiations, noncontract-
ing parties may not escape that presumption. Moreover, the Mobile-
Sierra doctrine does not neglect third-party interests; it directs FERC
to reject a contract rate that “seriously harms the consuming public.”
554 U.8. at 545-546. Finally, the D. C. Circunit’s confinement of
Mobile-Sierra to rate challenges by contracting parties diminishes the
doctrine’s animating purpose: promotion of “the stability of supply ar-
rangements which all agree is essential to the health of the [energy]
industry.” Mobile, 350 U. S, at 844. A presumption applicable to con-
tracting parties only, and inoperative as to everyone else—consumers,
advocacy groups, state utility commissions, elected officials acting pa-
rens patriae—could scarcely provide the stability Mobile-Sierra aimed
to secure. Pp. 171-176.

(b) Whether the rates at issue qualify as “contract rates” for Mobile-
Sierra purposes, and, if not, whether FERC had discretion to treat
them analogously are questions raised before, but not ruled upon by,
the D. C. Circuit. They remain open for that court’s consideration on
remand. P. 176.

520 F. 3d 464, reversed in part and remanded.

GINSBURG, J., delivered the opinion of the Court, in which. ROBERTS,
C. J, and ScaL1s, KENNEDY, THOMAS, BREYER, ALITO, and SOTOMAYOR,
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Jeffrey A. Lamken argued the cause for petitioners.
With him on the briefs were John N. Estes III, Robert K.
Kry, Michael R. Bramnick, and Christopher C. O’Hara.

Eric D. Miller argued the cause for the Federal Energy
Regulatory Commission urging reversal. With him on the
briefs were Solicitor General Kagan, Deputy Solicitor Gen-
eral Kneedler, Cynthia A. Marlette, Robert H. Solomon, and
Lona T. Perry.
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Richard Blumenthal, Attorney General of Connecticut, ar-
gued the cause for respondents. With him on the brief were
John S. Wright and Michael C. Wertheimer, Assistant Attor-
neys General, Jesse S. Reyes, Assistant Attorney General of
Massachusetts, Mary E. Grover, Lisa Fink, and Stephen L.
Teichler.*

JUSTICE GINSBURG delivered the opinion of the Court.

The Federal Power Act (FPA or Act), 41 Stat. 1063, as
amended, 16 U.S. C. §791a et seq., authorizes the Federal
Energy Regulatory Commission (FERC or Commission) to
superintend the sale of electricity in interstate commerce
and provides that all wholesale-electricity rates must be
“just and reasonable,” §824d(a). Under this Court’s
Mobile-Sierra doctrine, FERC must presume that a rate set
by “a freely negotiated wholesale-energy contract” meets
the statutory “just and reasonable” requirement. Morgan
Stanley Capital Group Inc. v. Public Util. Dist. No. 1 of
Snohomish Cty., 5564 U. S. 527, 530 (2008). “The presump-
tion may be overcome only if FERC concludes that the
contract seriously harms the public interest.” Ibid.

This case stems from New England’s difficulties in main-
taining the reliability of its energy grid. In 2006, after sev-
eral attempts by the Commission and concerned parties to

*Briefs of amici curiae urging reversal were filed for the Electric
Power Supply Association et al. by Paul D. Clement, Ashley C. Parrish,
David G. Tewksbury, David B. Johnson, Barry Russell, Timm Abendroth,
Peter W. Brown, and Daniel W, Douglass; for Morgan Stanley Capital
Group, Inc., et al. by Walter Dellinger, Sri Srinivasan, and Kathryn E.
Tarbert; and for Colin C. Blaydon et al. by Richard P. Bress, Michael J.
Gergen, and Stephanie S. Lim.

Briefs of amici curiae urging affirmance were filed for the American
Public Power Association et al. by Scott H. Strauss, Susan N. Kelly, Wal-
lace F. Tillman, and Richard Meyer; for Public Citizen, Ine,, et al. by
Scott L. Nelson, Lynn Hargis, and Barbara Jones; and for the California
Public Utilities Commission by Kevin K Russell, Frank R. Lindh, Eliza-
beth M. McQuillan, and Karen P. Paull.
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address the problems, FERC approved a comprehensive
settlement agreement (hereinafter Settlement Agreement
or Agreement). Most relevant here, the Agreement estab-
lished rate-setting mechanisms for sales of energy capacity,
and provided that the Mobile-Sierra public interest standard
would govern rate challenges. Parties who opposed the set-
tlement petitioned for review in the United States Court of
Appeals for the D. C. Circuit. Among multiple objections
to FERC’s order approving the Agreement, the settlement
opponents urged that the rate challenges of nonsettling par-
ties should not be controlled by the restrictive Mobile-Sierra
public interest standard. The Court of Appeals agreed,
holding that “when a rate challenge is brought by a non-
contracting third party, the Mobile-Sierra doctrine simply
does not apply.” Maine Pub. Util. Comm'n v. FERC, 520
F. 3d 464, 478 (2008) (per curiam,).

We reverse the D. C. Circuit’s judgment to the extent that
it rejects the application of Mobile-Sierra to noncontracting
parties. Our decision in Morgan Stanley, announced three
months after the D. C. Circuit’s disposition, made clear that
the Mobile-Sierra public interest standard is not an excep-
tion to the statutory just-and-reasonable standard; it is an
application of that standard in the context of rates set by
contract. The “venerable Mobile-Sierra doctrine” rests on
“the stabilizing force of contracts.” Morgan Stanley, 554
U. S, at 548; see id., at 551 (describing contract rates as
“a key source of stability”). To retain vitality, the doctrine
must control FERC itself, and, we hold, challenges to con-
tract rates brought by noncontracting as well as contract-
ing parties.

I

In a capacity market, in contrast to a wholesale-energy
market, an electricity provider purchases from a generator
an option to buy a quantity of energy, rather than purchasing
the energy itself. To maintain the reliability of the grid,
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electricity providers generally purchase more capacity, . e.,
rights to acquire energy, than necessary to meet their cus-
tomers’ anticipated demand. For many years in New Eng-
land, the supply of capacity was barely sufficient to meet the
region’s demand. FERC and New England’s generators,
electricity providers, and power customers made several at-
tempts to address this problem. This case stems from the
latest effort to design a solution.

In 2003, a group of generators sought to enter into “relia-
bility must-run” agreements with the New England Inde-
pendent System Operator (ISO), which operates the region’s
transmission system.! In its orders addressing those agree-
ments, FERC directed the ISO to develop a new market
mechanism that would set prices separately for various
geographical subregions. Devon Power LLC, 103 FERC
961,082, pp. 61,266, 61,271 (2003).

In March 2004, the ISO proposed a market structure re-
sponsive to FERC’s directions. See Devon Power LLC, 107
FERC 961,240, p. 62,020 (2004). FERC set the matter for
hearing before an Administrative Law Judge (ALJ), who is-
sued a 177-page order largely accepting the ISO’s proposal.
Devon Power LLC, 111 FERC 163,063, p. 65,205 (2005).
Several parties filed exceptions to the ALJ’s order; on Sep-
tember 20, 2005, the full Commission heard arguments on
the proposed market structure, and thereafter established
settlement procedures. Devon Power LLC, 113 FERC
961,075, p. 61,271 (2005).

After four months of negotiations, on March 6, 2006, a set-
tlement was reached. Of the 115 negotiating parties, only 8
opposed the settlement.

1 An ISO is an independent company that has operational control, but
not ownership, of the transmission facilities owned by member utilities.
1SO0s “provide open access to the regional transmission system to all elec-
tricity generators at rates established in a single, unbundled, grid-wide
tariff....” Midwest ISO Transmission Owners v. FERC, 373 F. 3d 1361,
1864 (CADC 2004) (internal quotation marks omitted).



170 NRG POWER MARKETING, LLC v. MAINE PUB.
UTIL. COMM'N

Opinion of the Court

The Settlement Agreement installed a “forward capacity
market” under which annual auctions would set capacity
prices; auctions would be conducted three years in advance
of the time when the capacity would be needed. Devon
Power LLC, 115 FERC 961,340, pp. 62,304, 62,306-62,308
(2006). Each energy provider would be required to pur-
chase enough capacity to meet its share of the “installed ca-
pacity requirement,” 4. e., the minimum level of capacity
needed to maintain reliability on the grid, as determined by
the ISO. Id., at 62,307. For the three-year gap between
the first auction and the time when the capacity procured in
that auction would be provided,? the Agreement prescribed
a series of fixed, transition-period payments to capacity-
supplying generators. Id., at 62,308-62,309.

The issue before us centers on §4.C of the Agreement
(hereinafter Mobile-Sierra provision). Under that pro-
vision, challenges to both transition-period payments and
auction-clearing prices would be adjudicated under “the
‘public interest’ standard of review set forth in United
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U. S.
332 (1956)[,] and [FPC] v. Sierra Pacific Power Co., 350
U. S. 348 (1956) (the ‘Mobile-Sierra’ doctrine).” App. 95.
Mobile-Sierra applies, § 4.C instructs, “whether the [price is
challenged] by a Settling Party, a non-Settling Party, or [by]
the FERC acting sua sponte.” Ibid.

FERC approved the Settlement Agreement, “finding that
as a package, it presents a just and reasonable outcome for
this proceeding consistent with the public interest.” 115
FERGC, at 62,304. The Mobile-Sierra provision, FERC ex-
plicitly determined, “appropriately balances the need for rate
stability and the interests of the diverse entities who will be
subject to the [forward capacity market’s auction system].”
Id., at 62,335.

2The transition period runs from December 1, 2006, to June 1, 2010,
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Six of the eight objectors to the settlement sought review
in the D. C. Circuit. For the most part, the Court of Ap-
peals rejected the objectors’ efforts to overturn FERC’s -
order approving the settlement. 520 F. 3d, at 467. But the
objectors prevailed on the Mobile-Sierra issue: The D. C.
Circuit held that Mobile-Sierra applies only to contract-
ing parties. Id., at 478. In this Court, the parties have
switched places. Defenders of the settlement, including the
Mobile-Sierra, provision, are petitioners; objectors to the
settlement, victorious in the Court of Appeals only on the
Mobile-Sierra issue, are respondents.

Because of the importance of the issue, and in light of our
recent decision in Morgan Stanley, we granted certiorari,
556 U.S. 1207 (2009), to resolve this question: “[Does]
Mobile-Sierra’s public-interest standard appl{y] when a con-
tract rate is challenged by an entity that was not a party to
the contract{?]” Brief for Petitioners i. Satisfied that the
answer to that question is yes, we reverse the D. C. Circuit’s
judgment insofar as it rejected application of Mobile-Sierra
to noncontracting parties.

IT

The FPA gives FERC authority to regulate the “sale of
electric energy at wholesale in interstate commerce.” See
16 U.S. C. §824(b)(1). The Act allows regulated utilities
to set rates unilaterally by tariff; alternatively, sellers and
buyers may agree on rates by contract. See §824d(c), (d).
Whether set by tariff or contract, however, all rates must be
“just and reasonable.” §824d(a). Rates may be examined
by the Commission, upon complaint or on its own initiative,
when a new or altered tariff or contract is filed or after a
rate goes into effect. §§824d(e), 824e(a). Following a hear-
ing, the Commission may set aside any rate found “unjust,
unreasonable, unduly discriminatory or preferential,” and re-
place it with a just and reasonable rate. §824e(a).



172 NRG POWER MARKETING, LLC » MAINE PUB.
UTIL. COMM’N

Opinion of the Court

The Mobile-Sierra doctrine originated in twin decisions
announced on the same day in 1956: United Gas Pipe Line
Co. v. Mobile Gas Service Corp., 350 U.S. 332, and FPC v.

Sierra Pacific Power Co., 350 U.S. 348. Both concerned
rates set by contract rather than by tariff. Mobile involved
the Natural Gas Act, which, like the FPA, requires utilities
to file all new rates with the regulatory commission. 15
U.8.C. §717c(c). In Mobile, we rejected a gas utility’s ar-
gument that the file-all-new-rates requirement authorized
the utility to abrogate a lawful contract with a purchaser
simply by filing a new tariff. 350 U. S,, at 336-337. Filing,
we explained, was a precondition to changing a rate, not an
authorization to do so in violation of a lawful contract. Id.,
at 339-344; see Morgan Stanley, 554 U. S., at 533.

The Sierra case involved a further issue. Not only had
the Commission erroneously concluded that a newly filed tar-
iff superseded a contract rate. In addition, the Commission
had suggested that, in any event, the contract rate, which
the utility sought to escape, was itself unjust and unreason-
able. The Commission thought that was so “solely because
[the contract rate] yield[ed] less than a fair return on the
futility’s] net invested capital.” 350 U. S, at 355.

The Commission’s suggestion prompted this Court to
home in on “the question of how the Commission may evalu-
ate whether a contract rate is just and reasonable.” Mor-
gan Stanley, 554 U. S., at 533. The Sierra Court answered
the question this way:

“[TThe Commission’s conclusion appears on its face to be
based on an erroneous standard. . .. [Whhile it may be
that the Commission may not normally impose upon a
public utility a rate which would produce less than a fair
return, it does not follow that the public utility may not
itself agree by contract to a rate affording less than a
fair return or that, if it does so, it is entitled to be re-
lieved of its improvident bargain. . . . In such circum-
stances the sole concern of the Commission would seem
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to be whether the rate is so low as to adversely affect
the public interest—as where it might impair the finan-
cial ability of the public utility to continue its service,
cast upon other consumers an excessive burden, or be
unduly discriminatory.” 350 U. S., at 3564-355 (some em-
phasis added).

In a later case, we similarly explained: “The regulatory sys-
tem created by the [FPA] is premised on contractual agree-
ments voluntarily devised by the regulated companies; it
contemplates abrogation of these agreements only in circum-
stances of unequivocal public necessity.” Permiaon Basin
Area Rate Cases, 390 U, S. 747, 822 (1968).2

Two Terms ago, in Morgan Stanley, 554 U.S. 527, the
Court reaffirmed and clarified the Mobile-Sierra doctrine.
That case presented two questions: First, does the Mobile-
Sierra presumption (that contract rates freely negotiated be-
tween sophisticated parties meet the just-and-reasonable
standard imposed by 16 U. S. C. §824d(a)) “apply only when
FERC has had an initial opportunity to review a contract
rate without the presumption?’ 554 U. 8., at 531. “Second,
does the presumption [generally] impose as high a bar to
challenges by purchasers of wholesale electricity as it does
to challenges by sellers?” Id., at 531; see id., at 548. An-

3 Consistent with the lead role of contracts recognized in Mobile-Sierra,
we held in United Gas Pipe Line Co. v. Memphis Light, Gas and Water
Div,, 858 U.S. 103, 110-113 (1958), that parties may contract out of the
Mobile-Sierra presumption. They could do so, we ruled, by specifying in
their contracts that a new rate filed with the Commission would supersede
the contract rate. Courts of Appeals have approved an option midway
between Mobile-Sierra and Memphis Light: A contract that does not
allow the seller to supersede the contract rate by filing a new rate may
nonetheless permit the Commission to set aside the contract rate if it
results in an unfair rate of return, without a further showing that it ad-
versely affects the public interest. See, e. g, Papago Tribal Util. Auth.
v. FERC, 723 F. 2d 950, 953 (CADC 1983); Louisiana Power & Light Co.
v. FERC, 587 F. 2d 671, 675-676 (CA5 1979).
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swering no to the first question and yes to the second, the
Court emphasized the essential role of contracts as a key
factor fostering stability in the electricity market, to the
long-run benefit of consumers. Id., at 547-548, 551; see, e. g.,
Market-Based Rates {6, 72 Fed. Reg. 39906 (2007) (not-
ing chilling effect on investments caused by “uncertainties
regarding rate stability and contract sanctity”); Nevada
Power Co. v. Duke Energy Trading & Marketing, L. L. C.,
99 FERC §61,047, pp. 61,184, 61,190 (2002) (“Competitive
power markets simply cannot attract the capital needed to
build adequate generating infrastructure without regulatory
certainty, including certainty that the Commission will not
modify market-based contracts unless there are extraordi-
nary circumstances.”). .
Morgan Stanley did not reach the question presented
here: Does Mobile-Sierra’s public interest standard apply to
challenges to contract rates brought by noncontracting par-
ties? But Morgan Stanley’s reasoning strongly suggests
that the D. C. Circuit’s negative answer -misperceives the
aim, and diminishes the force, of the Mobile-Sierra doctrine.
In unmistakably plain language, Morgan Stanley restated
Mobile-Sierra’s instruction to the Commission: FERC
“must presume that the rate set out in a freely negotiated
wholesale-energy contract meets the ‘just and reasonable’
requirement imposed by law. The presumption may be
overcome only if FERC concludes that the contract seriously
harms the public interest.” 554 U. 8., at 530. As our in-
struction to FERC in Morgan Stanley conveys, the public
interest standard is not, as the D. C. Circuit presented it, a
standard independent of, and sometimes at odds with, the
“just and reasonable” standard, see 520 F. 3d, at 478; rather,
the public interest standard defines “what it means for a rate
to satisfy the just-and-reasonable standard in the contract
context,” Morgan Stanley, 554 U. S., at 546. And if FERC
itself must presume just and reasonable a contract rate re-

—
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sulting from fair, arm’s-length negotiations, how can it be
maintained that noncontracting parties nevertheless may es-
cape that presumption?*

Moreover, the Mobile-Sierra doctrine does not overlook
third-party interests; it is framed with a view to their pro-
tection. The doctrine directs the Commission to reject a
contract rate that “seriously harms the consuming public.”
Morgan Stanley, 554 U. 8., at 545-546; see Verizon Commau-
nications Inc. v. FCC, 535 U. S. 467, 479 (2002) (When a
buyer and a seller agree upon a rate, “the principal regula-
tory responsibility [iJs not to relieve a contracting party of
an unreasonable rate, . . . but to protect against potential
discrimination by favorable contract rates between allied
businesses to the detriment of other wholesale customers.”
(emphasis added)).

Finally, as earlier indicated, see supra, at 173-174, the D. C.
Circuit’s confinement of Mobile-Sierra to rate challenges by
contracting parties diminishes the animating purpose of the
doctrine: promotion of “the stability of supply arrangements
which all agree is essential to the health of the [energy] in-
dustry.” Mobile, 350 U. S., at 344. That dominant concern
was expressed by FERC in the order on review: “Stability
is particularly important in this case, which was initiated in
part because of the unstable nature of [installed capacity]
revenues and the effect that has on generating units, particu-

4The D. C. Circuit emphasized a point no doubt true, but hardly disposi-
tive: Contracts bind parties, not nonparties. Maine Pub. Util. Comm’n
v. FERC, 520 F. 384 464, 478 (2008) (per curiam), Mobile-Sierra holds
sway, however, because well-informed wholesale-market participants of
approximately equal bargaining power generally can be expected to nego-
tiate just-and-reasonable rates, see Morgan Stanley Capital Group Inc.
v. Public Util. Dist. No. 1 of Snohomish Cty., 5564 U. S. 527, 545 (2008),
and because “contract stability ultimately benefits consumers,” id., at 551.
These reasons for the presumption explain why FERC, surely not legally
bound by a contract rate, must apply the presumption and, correspond-
ingly, why third parties are similarly controlled by it.
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larly those . . . critical to maintaining reliability.” 115
FERGC, at 62,335. A presumption applicable to contracting
parties only, and inoperative as to everyone else—consum-
ers, advocacy groups, state utility commissions, elected offi-
cials acting parens patriae—could scarcely provide the sta-
bility Mobile-Sierra aimed to secure.’

We therefore hold that the Mobile-Sierra presumption
does not depend on the identity of the complainant who seeks
FERC investigation. The presumption is not limited to
challenges to contract rates brought by contracting parties.
It applies, as well, to challenges initiated by third parties.

III

The objectors to the settlement appearing before us main-
tain that the rates at issue in this case~the auction rates
and the transition payments—are prescriptions of general
applicability rather than “contractually negotiated rates,”
hence Mobile-Sierra is inapplicable. See Brief for Respond-
ents 15-17, and n. 1 (internal quotation marks omitted).
FERC agrees that the rates covered by the settlement “are
not themselves contract rates to which the Commission was
required to apply Mobile-Sierra.” Brief for FERC 15.
But, FERC urges, “the Commission had discretion to do so,”
id., at 28; furthermore, “[t]he court of appeals’ error in creat-
ing a third-party exception to the Mobile-Sierra presump-
tion is a sufficient basis for reversing its judgment,” id.,
at 22. Whether the rates at issue qualify as “contract
rates,” and, if not, whether FERC had discretion to treat
them analogously are questions raised before, but not ruled
upon by, the Court of Appeals. They remain open for that
court’s consideration on remand. See Tr. of Oral Arg. 16.

5The FPA authorizes “faJny persom, electric utility, State, munici-
pality, or State commission” to complain. 16 U.S. C. §825e (emphasis
added). FERC regulations similarly permit “/ajny person {to] file a com-
plaint seeking Commission action.” 18 CFR §385.206(a) (2009) (emphasis
added).



Cite as: 558 U. S. 165 (2010) 177

STEVENS, J.,, dissenting

* * *

For the reasons stated, the judgment of the Court of Appeals
for the D. C. Circuit is reversed to the extent that it rejects
the application of Mobile-Sierra to noncontracting parties,
and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.

JUSTICE STEVENS, dissenting.

The opinion that the Court announces today is the third
chapter in a story about how a reasonable principle, extended
beyond its foundation, becomes bad law.

In the first chapter the Court wisely and correctly held
that a seller who is a party to a long-term contract to provide
energy to a wholesaler could not unilaterally repudiate its
contract obligations in response to changes in market condi-
tions by simply filing a new rate schedule with the regula-
tory commission. Only if the rate was so low that the seller
might be unable to stay in business, thereby impairing the
public interest, could the seller be excused from performing
its contract. That is what the Court held in United Gas
Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332
(1956), and FPC v. Sierra Pacific Power Co., 350 U. S. 348
(1956).

In the second chapter the Court unwisely and incorrectly
held that the same rule should apply to a buyer who had been
forced by unprecedented market conditions to enter into a
long-term contract to buy energy at abnormally high prices.
The Court held the Federal Energy Regulatory Commission
(FERC) could not set aside such a contract as unjust and
unreasonable, even though it saddled consumers with a duty
to pay prices that would be considered unjust and unreason-
able under normal market conditions, unless the purchaser
could also prove that “the contract seriously harms the pub-
lic interest.” Morgan Stanley Capital Group Inc. v. Public
Util. Dist. No. 1 of Snohomish Cty., 554 U, S. 527, 530 (2008).
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The Court held in Morgan Stanley that Mobile-Sierra es-
tablished a presumption: FERC “must presume that the rate
set out in a freely negotiated wholesale-energy contract
meets the ‘just and reasonable’ requirement imposed by
law.” 564 U. S, at 530. And that presumption, according
to the Court, is a simple application of the just-and-
reasonable standard to contract rates, not a different stand-
ard of review. Id., at 535 (rejecting the “obviously indefen-
sible proposition that a standard different from the statutory
just-and-reasonable standard applies to contract rates”).
But applying the presumption nonetheless sets a higher bar
for a rate challenge.! FERC may abrogate the rate only
if the public interest is seriously harmed. Id., at 550-551
(“[Ulnder the Mobile-Sierra presumption, setting aside a
contract rate requires a finding of ‘unequivocal public neces-
sity,”” Permian Basin Area Rate Cases, 390 U. S. 747, 822
(1968), “or ‘extraordinary circumstances,” Arkansas Louisi- -
ona Gas Co. v. Hall, 453 U. 8. 571, 582 (1981)").

As I explained in my dissent in Morgan Stanley, the impo-
sition of this additional burden on purchasers challenging
rates was not authorized by the governing statute. Under
the Federal Power Act (FPA), all wholesale electricity
rates must be “just and reasonable.” 16 U.S.C. §824d(a).
“[Nlothing in the statute mandates differing application of
the statutory standard to rates set by contract.” Morgan
Stanley, 554 U.S., at 557 (STEVENS, J., dissenting) (inter-
nal quotation marks omitted; emphasis deleted). And the
Mobile-Sierra line of cases did not “mandate a ‘serious harm’
standard of review,” much less “require any assumption that
high rates and low rates impose symmetric burdens on the
public interest.” Morgan Stanley, 554 U.S., at 561-562

' Whether the Court explains the Mobile-Sierra doctrine as a presump-
tion or as a different standard of review, “{tlhere is no significant differ-
ence between requiring a heightened showing to overcome an otherwise
conclugive presumption and imposing a heightened standard of review.”
Morgan Stanley, 554 U. 8., at 557 (STEVENS, J,, dissenting).
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(STEVENS, J.,, dissenting). Instead, “the statement in Per-
mian Basin about ‘unequivocal public necessity,” 390 U. S,
at 822, speaks to the difficulty of establishing injury to the
public interest in the context of a low-rate challenge,” 1. e.,
one brought by sellers of electricity. Id., at 562. It does
not, establish a new standard that applies as well to a “high-
rate challenge” brought by purchasers. Ibid.

But even accepting Morgan Stanley as the law, the Court
unwisely goes further today. In this third chapter of the
Mobile-Sierra story, the Court applies a rule—one designed
initially to protect the enforceability of freely negotiated con-
tracts against parties who seek a release from their obliga-
tions—to impose a special burden on third parties exercising
their statutory right to object to unjust and unreasonable
rates. This application of the rule represents a quantum
leap from the modest origin set forth in the first chapter of
this tale. As the Court of Appeals correctly concluded in
the opinion that the Court sets aside today: “This case is
clearly outside the scope of the Mobile-Sierra doctrine.”
Maine Pub. Util. Comm’n v. FERC, 520 ¥. 3d 464, 477
(CADC 2008) (per curiam,). )

As the D. C. Circuit noted? “[clourts have rarely men-
tioned the Mobile-Sierra doctrine without reiterating that it
is premised on the existence of a voluntary contract between
the parties.” Ibid. But, the Court asks, “if FERC itself
must presume just and reasonable a contract rate resulting
from fair, arm’s-length negotiations, how can it be main-
tained that noncontracting parties nevertheless may escape
that presumption?” Amnte, at 174-175. This Court’s under-

2Because the D. C. Circuit’s opinion was written before this Court’s
decision in Morgan Stanley, that court’s purported error in describing
the Mobile-Sierra doctrine as an “exception” to the just-and-reasonable
standard, 520 F. 8d, at 477, is understandable. As that court recognized,
and the majority does not change today, the Mobile-Sierra standard in
fact “makes it harder for [respondents] to successfully challenge rates.”
520 F. 34, at 478.
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standing of Sierra provides an answer. “Sierra was
grounded in the commonsense notion that ‘[iln wholesale
markets, the party charging the rate and the party charged
{are] often sophisticated businesses enjoying presumptively
equal bargaining power, who could be expected to negotiate
a “just and reasonable” rate as between the two of them.’”
Morgan Stanley, 554 U. S., at 545 (quoting Verizon Commau-
nications Inc. v. FCC, 535 U. S. 467, 479 (2002); emphasis
added). This “commonsense notion” supports the rule re-
quiring FERC to apply a presumption against letting a party
out of its own contract, as the D. C. Circuit recognized. 520
F. 3d, at 478 (“The Mobile-Sierra doctrine applies a more
deferential standard of review to preserve the terms of the
bargain as between the contracting parties”). It does not,
however, support a rule requiring FERC to apply a pre-
sumption against abrogating any rate set by contract, even
when, as in this case, a noncontracting party may be required
in practice to pay a rate it did not agree to.

The Court further reasons that “confinement of Mobile-
Sterra to rate challenges by contracting parties diminishes
the animating purpose of the doctrine,” which is ensuring
the stability of contract-based supply arrangements. Ante,
at 175. Maybe so, but applying Mobile-Sierra to rate chal-
lenges by noncontracting parties loses sight of the animating
purpose of the FPA, which is “the protection of the public
interest.” Sierra, 350 U.S., at 355. That interest is “the
interest of consumers in paying ‘the “lowest possible reason-
able rate consistent with the maintenance of adequate serv-
ice in the public interest.”’” Morgan Stanley, 5564 U. S., at
561 (STEVENS, J., dissenting) (quoting Permian Basin, 390
U. S, at 793). I do not doubt that stable energy markets
are important to the public interest, but “under the FPA,
Congress has charged FERC, not the courts, with balancing
the short-term and long-term interests of consumers” under
the just-and-reasonable standard of review. Morgan Stan-
ley, 554 U. S, at 563 (STEVENS, J, dissenting). The Court
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today imposes additional limits upon FERC’s ability to pro-
tect that interest. If a third-party wholesale buyer can
show a rate harms the public interest (perhaps because it is
too high to be just and reasonable under normal review), but
cannot show it seriously harms the public, FERC may do
nothing about it.?

The Court assures respondents that the “public interest
standard” does not “overlook third-party interests” and is
“framed with a view to their protection.” Amnte, at 174, 175.
Perhaps in practice the Mobile-Sierra doctrine will protect
third parties’ interests, and the public interest, just as well
as the so-called “ordinary” just-and-reasonable standard.
But respondents are rightly skeptical. The Mobile-Sierra
doctrine, as interpreted by the Court in Morgan Stanley,
must pose a higher bar to respondents’ rate challenge—that
is, it requires them to show greater harm to the public.

8FERC agrees with petitioners that the public interest standard “gov-
ernfg] all challenges to the rates set by contract, regardless of the identity
of the challenger.” Reply Brief for FERC 4. But “not even FERC has
the authority to endorse [this] rule.” Morgan Stanley, 554 U. S,, at 568
(STEVENS, J, dissenting). “The FPA does not indulge, much less require,
a ‘practically insurmountable’ presumption, see Papago Tribal Util. Auth.
v. FERC, 723 F. 2d 950, 954 (CADC 1983) (opinion for the court by Scalia,
J), that all rates set by contract comport with the public interest and are
therefore just and reasonable.” Id., at 563-564.

4In my view, “whether a rate is ‘just and reasonable’ is measured
against the public interest, not the private interests of regulated [par-
tiesl.” Id., at 561. But I note the Court’s assertion that the Mobile-
Sierra doctrine protects “third-party interests,” ante, at 175, is a new
twist on the “public interest standard” as traditionally understood. As
the Court recognized in Morgan Stanley, one consequence of applying
Mobile-Sierra is that “‘the sole concern of the Commission’” is the public
interest, and FERC cannot consider, for example, whether a rate guaran-
tees a sufficient rate of return to a regulated entity. 554 U. S, at 538
(quoting FPC v. Sierra Pacific Power Co, 350 U. S. 348, 355 (1956)); see
also Morgan Stanley, 554 U. S,, at 566, n. 3. In addition to requiring that
FERC find some greater degree of harm to the public than would be re-
quired under the ordinary just-and-reasonable standard, therefore, the
Mobile-Sierra doctrine leaves little room for respondents—at least one of
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Otherwise, it would hardly serve to protect contract stability
better than the plain vanilla just-and-reasonable standard
and the Court’s decision in Morgan Stanley would have little
effect. Furthermore, the Court today reiterates that the
doctrine poses a high bar. See ante, at 173-174.

It was sensible to require a contracting party to show
something more than its own desire to get out of what
proved to be a bad bargain before FERC could abrogate the
parties’ bargain. It is not sensible, nor authorized by the
statute, for the Court to change the de facto standard of re-
view whenever a rate is set by private contract, based solely
on the Court’s view that contract stability should be pre-
served unless there is extraordinary harm to the public
interest. '

For these reasons, I respectfully dissent.

which did not negotiate the rate but must nonetheless purchase electricity
at that price in the forward capacity market unless it self-supplies its ca-
pacity—to assert their private interest in making a rate challenge. The
Court suggests that FERC could set aside a rate under the public interest
standard if the confract established favorable rates between allied busi-
nesses to the detriment of other wholesale customers, ante, at 175, but
has not spelled out whether a challenger would still have to show that
circumstance harmed the public interest. It remains unclear whether a
noncontracting party that must purchase or sell electricity at a rate it did
not negotiate could argue that a rate fails the “public interest standard”
because the rate is detrimental to that entity’s private interest.




