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File No.: 30243. 

2005: March IO; 2005: December 2. 

Present: McLachlin C.J. and Bastarache, Binnie, LeBel, 
Deschamps, Abella and Charron JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
QUEBEC 

Contracts - Student loans - Loan repay111ent 
te1ms - Vested rights - Clause of student loan con
tract incorporating by reference legislative provisions 
relating to exe1nptionfro1n paying interest during speci
fied period - Legislative a1nendnzents reducing and 
then eli1ninating interest exeniption period - Whether 
student having vested right ivith respect to duration of 
exen1ption period applicable to pay1nent of interest -
Whether legislative a11zendn1e11ts having e.ffect o.f linzit
ing rights conferred on student in contract with.financial 
institution - An Act respecting financial assistance for 
students, R.S.Q., c. A-13.3, s. 23 -An Act to anzend the 
Act respecting financial assistance for students and the 
General and Vocational Colleges Act, S.Q. 1996, c. 79, 
s. 5 - An Act to anzend the Act respecting financial as
sistance for students, S.Q. 1997, c. 90, ss. 4, 5, 13. 

In Quebec, the repayment terms for student loans 
are set out in the Act respecting financial assistance.for 
students. The appellant obtained student loans between 
1990 and 1996 and completed his studies in January 
1998. According to the loan certificate signed by the 
appellant with his financial institution in 1996, the ap
pellant had to begin repaying the principal and paying 
the interest on the loan upon the expiration of the ex
emption period. However, as a result of amendments to 
the Act respecting financial assistance.for students that 
came into force in 1997 and 1998, the financial insti
tution charged the appellant interest on his loan that, 
under the certificate, was supposed to have been paid 
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Contrats- Prits !tudiants- Modalitis de re111bour
senient du pret - Droits acquis - Clause d'un contrat 
de pret t!tudiant incorporant par renvoi des dispositions 
ligislatives relatives a l'exe111ption du paientent des in
terets dzirant une pt!riode d!tern1i11ie - Modifications 
lt!gislatives rdduisant puis dliniinant la piiriode d'exe111p
tion du paie1nent des intiirets - L'iitudiant bt!nt!ficie-t-il 
d'un droit acquis quanta la durie de la piiriode d'exe111p
tion applicable au paie1nent des intirets? - Les niodi
.fications ldgislatives ont-elles eu pour effet de restrein
dre /es droits conft!riis a l't!tudiant par son contrat avec 
!'institution financil!re? - Loi sur l'aide financil!re aux 
etudiants, L.R.Q .• ch. A-13.3, art. 23-Loi modifiant la 
Loi sur !'aide financil!re aux t!tudiants et la Loi sur les 
colleges d'enseigne111ent gint!ra/ et professionnel, L.Q. 
1996, ch. 79, art. 5 - Loi modifiant la Loi sur /'aide fi
nanciere aux itudiants, L.Q. 1997, ch. 90, art. 4, 5, 13. 

Au Quebec, Jes modalites de remboursement des 
prets etudiants sont etablies par la Loi sur /'aidefinan
ciere aux itudiants. De 1990 a 1996, l'appelant a obtenu 
des prets etudiants et il a tennine ses 6tudes en janvier 
1998. Le certificat de pret signe par l'appelant et son 
institution financiere en 1996 indique que l'appelant de
vait commencer a rembourser le capital et a payer les 
int6rets SUI le pret 3. !'expiration d'une p6riode d'exemp
tion. Cependant, a cause de modifications apportees a 
la Loi sur /'aide financil!re aux itudiants et entrees en 
vigueur en 1997 et 1998, l'appelant s'est vu imputer sur 
son pret par !'institution financiere des interets qui, se
lon les conditions du certificat, devaient etre pay6s par 
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by the government. The appellant was authorized to 
institute a class action against the government seeking 
reimbursement of the interest paid. The Superior Court 
and the majority of the Court of Appeal dismissed the 
action, concluding that the 1997 and 1998 legislative 
amendments covered all student loans contracted be
fore and after the amendments came into force. 

Held (Deschamps J. dissenting): The appeal should 
be allowed. 

Per McLachlin C.J. and Bastarache, Binnie, LeBel, 
Abella and Charron JJ.: In 1996, the appellant and the 
financial institution signed a loan certificate provided 
by the government, thereby turning the certificate into a 
contract and crystallizing the parties' rights and obliga
tions, including the interest payment terms. The appel
lant thus had a vested right with respect to the duration 
of the exemption period applicable when the contract 
was signed, since his legal situation (1) was tangible 
and concrete, and (2) was constituted at the time of the 
new statute's commencement. It is presumed, in the ab
sence of a clear indication in a statute to the contrary 
in light of the entire context, that the legislature did not 
intend to violate the principle against interference with 
vested rights. [32] [36-37] [43] [49] [54] 

In the instant case, this vested right was not affect
ed by the 1997 amending legislation. That legislation 
does not contain any transitional provision that might 
justify a conclusion that the legislature clearly intend
ed to apply the new provisions so as to limit the rights 
of borrowers. Just because the government argues for 
the immediate and future application of the legislation 
does not mean it is authorized to interfere with rights 
conferred on the appellant in his contract. Moreover, 
the 1997 legislation does not refer to contracts that have 
already been entered into and therefore cannot apply 
to them. Finally, there is no evidence in the record that 
justifies imputing to the legislature an intention to inter
fere with vested rights. [44] [54] 

Nor does s. 13 of the 1998 amending legislation, ac
cording to which the provisions of the statute apply to 
"juridical situations in progress" at the time of their 
coming into force, clearly state the legislature's inten
tion to change the terms of contracts of loan that had 
already been entered into. Section 13 does not provide 
that the amendments apply to contracts or "contractual 
situations". Furthermore, the appellant's rights and ob
ligations \Vere no longer "in progress'', since they had 
been definitively concluded under the terms and condi
tions of the contract. In the general context of the plan, 
the expression ''juridical situations in progress" applies 
to a student who has received a loan certificate but not 

le gouvernement. L'appelant a ere autorise a intenter 
un recours collectif centre le gouvernement afin d'ob
tenir le remboursement des inten~ts payes. La Cour 
superieure et Ia Cour d'appel, a la majorite, ont rejete 
!'action, concluant que les modifications legislatives de 
1997 et 1998 visaient tous les prets etudiants conclus 
avant et apres leur entree en vigueur. 

Arn~t Oa juge Deschamps est dissidente) : Le pour
voi est accueilli. 

La juge en chef McLachlin et Jes juges Bastarache, 
Binnie, LeBel, Abella et Charron : I:appelant et !'insti
tution financiere ont signC en 1996 le certificat de pret 
fourni par le gouvernement, le transformant de ce fait 
en un contrat et cristallisant les droits et obligations des 
deux parties, y compris les modalites de paiement des 
interets. L'appelant beneficiait done d'un droit acquis 
quant a la duree de la periode d'exemption applicable 
lors de Ia signature du contrat puisque sa situation juri
dique etait (1) individualisee et concrete, et (2) consti
tuee au moment de l'entree en vigueur de la nouvelle loi. 
A mains qu'une Joi ne prevoit clairement le contraire 
compte tenu du contexte global, ii est presume que le 
Iegislateur n'entend pas porter atteinte au principe du 
respect des droits acquis. [32] [36-37] [43] [49] [54] 

En l'espece, ce droit acquis n'est pas touch6 par la loi 
modificatrice de 1997. Cette loi ne contient aucune dis
position transitoire permettant de conclure a l'intention 
claire du legislateur d'appliquer les nouvelles disposi
tions de fa\:Oil a reduire les droits des emprunteurs. Le 
seul fair de preconiser une application immediate et fu
ture de cette loi n'autorise pas le gouvernement a porter 
atteinte aux droits conferes a l'appelant par son contrat. 
De plus, la loi de 1997 ne fair pas mention des contrats 
deja conclus et ne saurait done s'appliquer a eux. Entin, 
aucun element du dossier ne permet d'imputer au Iegis
Iateur la volonte de porter atteinte a des droits acquis. 
[44] [54] 

I:article 13 de la Joi modificatrice de 1998, qui dis
pose que les dispositions de la Joi s'appliquent aux « si
tuations juridiques en cours >> lors de leur entree en 
vigueur, n'6nonce pas non plus clairement !'intention 
du Iegislateur de changer Jes conditions des contrats 
de pret deja conclus. L'article 13 ne prevoit pas que les 
modifications s'appliquent aux contrats ou aux« situa
tions contractuelles ». Par ailleurs, Jes droits et obliga
tions de I'appelant n'6taient plus « en cours » puisqu'ils 
avaient ete 6tablis d6finitivement par le contrat. Dans le 
contexte general du regime, l'expression (( situations ju
ridiques en cours » s'entend d'un 6tudiant qui a re\:U son 
certificat de pret, mais ne l'a pas encore signe (non plus 
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yet signed it (nor has the financial institution done so). 
In light of the ambiguity of s. 13, it is necessary to ap
ply the principle against interference with vested rights. 
[45-50] 

The administrative grounds raised by the govern
ment do not justify disregarding the express wording 
of the private contract. It is perfectly normal for some 
students who completed their studies on the same date 
to be treated differently if they obtained their student 
loans at different times and signed different loan agree
ments on an informed basis. It is the very foundation 
of the individualized contractual right that leads to this 
result. [52] 

Per Deschamps J. (dissenting): In declaring, ins. 13, 
that the 1998 amending legislation applied to "juridical 
situations in progress'', the Quebec legislature clearly 
indicated that the statute applied with immediate effect 
to the exemption period for the payment of interest by 
the appellant to his financial institution. This expression 
applies not only to situations that are still being formed, 
but also to the effects of a given juridical situation. The 
Act respecting financial assistance for students thus 
applies to the contract between the appellant and his 
financial institution. An interpretation that denies that 
a juridical situation is still "in progress" when it has 
been formed, has not been extinguished and is produc
ing effects is not consistent with the theory on which 
the legislature relied. Finally, the doctrine of vested 
rights should not be relied on to decide the instant case. 
Common law concepts that place a strong emphasis on 
this doctrine do not apply where an approach based on 
the immediate application of legislation and the con
cept of juridical situations in progress is adopted. [56-
58] [64] 
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que !'institution financiere). Vu l'ambiguite de l'art. 13, 
il faut appliquer le principe du respect des droits acquis. 
[45-50] 

Les raisons administratives invoquees par le gouver
nement ne permettent pas de faire abstraction du libelle 
explicite du contrat prive. Le fait que plusieurs etudiants 
ayant termine leurs 6tudes a Ia meme date fassent I' obj et 
d'un traitement different est tout 3. fait normal si Ies etu
diants en question ont obtenu leurs prets etudiants a des 
moments diff6rents et ant signe en pleine connaissance 
de cause des conventions de pret diff6rentes. C'est le 
fondement meme du droit contractuel individualise qui 
mene ace resultat. [52] 

La juge Deschamps (dissidente) : En declarant a 
!'art. 13 que la Joi modificatrice de 1998 s'appliquait aux 
« situations juridiques en cours », le Iegislateur quebe
cois a clairement indique que cette Ioi s'appliquait avec 
effet imm6diat a la periode d'exemption de paiement des 
interets payables par l'appelant a son institution finan
ciere. Cette expression vise non seulement les situations 
en cours de formation mais aussi les effets d'une situa
tion juridique donnee. La Loi sur l'aide .financiere aux 
dtudiants s'applique done au contrat conclu par l'appe
lant et son institution financiere. Une interpretation qui 
nie qu'une situation juridique est encore « en cours » 
Iorsqu'elle est formee, non eteinte et produit des effets 
ne respecte pas la theorie sur laquelle le Iegislateur s'est 
fonde. Enfin, le litige ne devrait pas etre resolu en ayant 
recours a Ia theorie des droits acquis. Les concepts de 
common law qui font une large place a cette notion 
sont ecartes dans le contexte de !'adoption de l'appro
che fondee sur !'application immediate des lois et sur la 
notion de situation juridique en cours. [56-58] [64] 
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Sullivan, Ruth. Sullivan and Driedger on the Construc
tion of Statutes, 4th ed. Markham, Ont.: Butter
wonhs, 2002. 

APPEAL from a judgment of the Quebec Court 
of Appeal (Beauregard, Rothman and Forget JJ.A.), 
[2004] Q.J. No. 303 (QL), affirming a judgment of 
Journet J., [2002] R.J.Q. 969, [2001] Q.J. No. 6159 
(QL), dismissing the appellant's action. Appeal al
lowed, Deschamps J. dissenting. 

Leon J. Greenberg and Guy St-Germain, for the 
appellant. 

Mario Normandin, for the respondent. 

English version of the judgment of McLachlin 
C.J. and Bastarache, Binnie, LeBel, Abella and 
Charron JJ. delivered by 

BASTARACHE J. -

1. Introduction 

The class action giving rise to this appeal was 
instituted by Mr. Dikranian on behalf of approx
imately 70,000 students; it concerns the recovery 
of interest paid on student Joans granted under 
the former Act respecting financial assistance 
for students, R.S.Q., c. A-13.3 (".A.FAS"), and the 
Regulation respecting financial assistance for stu
dents, R.R.Q., c. A-13.3, r. 1 ("RFAS"). 

The problem in the case at bar stems from the 
fact that the loans were made under private con
tracts between individual financial institutions and 
students while the repayment terms have been set 
by the government in theAFAS and the RFAS. The 
Minister of Education ("Minister") has imposed 
these terms by incorporating them into a loan cer
tificate that must be obtained to enter into a con
tract of Joan, to which the Minister is not a direct 
party. 

The instant case results from two amendments 
to the AFAS and the RFAS - one in 1997 and 
the other in 1998 - that reduced the period dur
ing which students are exempt from making inter
est payments and repayments on the principal. It 

Sullivan, Ruth. Sullivan and Driedger on the Construc
tion of Statutes, 4th ed. Markham, Ont. : Butter
wonhs, 2002. 

POURVOI centre un arrer de la Cour d'appel du 
Quebec (Jes juges Beauregard, Rothman et Forget), 
[2004] J.Q. n° 303 (QL), qui a confirme la decision 
du juge Journet, [2002] R.J.Q. 969, [2001] J.Q. n° 
6159 (QL), qui a rejete J'action de J'appelant. Pourvoi 
accueilli, la juge Deschamps est dissidente. 

Leon J. Greenberg et Guy St-Germain, pour 
l'appelant. 

Mario Normandin, pour l'intime. 

Le jugement de la juge en chef McLachlin et des 
juges Bastarache, Binnie, LeBel, Abella et Charron 
a ete rendu par 

LE JUGE BASTARACHE -

1. Introduction 

Le recours collectif qui est a J'origine du present 
pourvoi a ete forme par M. Dikranian au nom d'en
viron 70 000 etudiants; ii a pour objet la recupera
tion d'interers payes sur des prets etudiants octroyes 
sous le regime de l'ancienne Loi sur !'aide finan
ciere aux etudiants, L.R.Q., ch. A-13.3 (« LAFE»), 
et du Reglement sur !'aide financiere aux tftudiants, 
R.R.Q., ch. A-13.3, r. 1 (« RAFE»). 

Le probleme pose en l'espece provient du fait que 
Jes prets ant pour origine des contrats prives entre 
des institutions financieres et des etudiants, alors 
que Jes modalites de remboursement sont etablies 
par le gouvernement dans la LAFE et le RAFE. Le 
ministre de !'Education (« ministre ») impose ces 
conditions en !es incorporant au certificat de prer 
dont l'obtention est essentielle a Ia conclusion du 
contrat de pret auquel le ministre n'est pas directe
ment partie. 

Le present litige resulte de deux modifications 
apportees a Ia LAFE et au RAFE, l'une en 1997 et 
l'autre en 1998, afin de reduire la periode d'exemp
tion du paiement des interets et du remboursement 
du capital. Dans un premier temps, ii s'agit de 
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must first be established whether, considering that 
the first amendment contained no transitional pro
visions, that amendment applied to loans that had 
already been granted. It will then be necessary to 
determine the meaning and scope of the transition
al provision in the second legislative amendment, 
according to which the new provisions apply to "ju
ridical situations in progress''. 

The student aid plan in place prior to the AFAS 
was based on administrative contracts (see the Web 
site of Quebec's Aide financiere aux etudes, WWW. 

afe.gouv.qc.ca/english); under that plan, the govern
ment set the terms of the contract and could amend 
them as it saw lit at any time. Under the current 
plan, however, a certificate is issued in which the 
Minister guarantees the loan should the student de
fault on it (AFAS, ss. 27, 28 and 29) (see Appendix) 
and pays the interest during the exemption period 
(AFAS, s. 24) (see Appendix). After the certificate 
is issued, the student enters into a private contract 
with a financial institution. Although the govern
ment dictates some of the terms of the contract by 
incorporating them in the certificate it issues, it is 
not a party to the contract. The government nei
ther grants the loan nor approves it. The govern
ment makes parallel commitments in accordance 
with the AFAS. The issue here is whether, in the 
instant case, the changes to these legal obligations 
have had the effect of limiting the rights conferred 
on the student in his or her contract with the finan
cial institution. 

This means that there is no need for me to consid
er the exact nature of the legal relationship between 
the government and the student. The substantive is
sue is whether the National Assembly can alter the 
private law relationship between the financial insti
tution and the student and, if so, whether the leg
islative amendments of 1997 and 1998 satisfy the 
conditions under which it may do so. 

2. Origiu of the Case 

Student loans in Quebec are governed by the 
AFAS and the RFAS. The Minister issues, to a stu
dent who is entitled to it under the RFAS, a loan 
certificate authorizing the student to contract a 

determiner si, en !'absence de dispositions transi
toires, la premiere modification s'appliquait aux 
prets deja consentis. Dans un deuxii:me temps, ii 
sera necessaire de determiner le sens et la portee de 
la disposition transitoire incluse dans la deuxieme 
modification legislative prevoyant !'application des 
nouvelles dispositions aux « situations juridiques 
en cours ». 

Le regime anterieur a la LAFE etait celui du 
contrat administratif (voir le site Web de !'Aide 
financiere aux eludes du Quebec, www.afe.gouv. 
qc.ca); le gouvernement determinait alors !es mo
dalites du contra!, qu'il pouvait modifier a son gre, 
en tout temps. Le regime actuel prevoit au contraire 
la delivrance d'un certificat dans lequel le ministre 
garantit le pret en cas de defaut de paiement par 
l'etudiant (LAFE, art. 27, 28 et 29) (voir !'annexe) et 
prend a sa charge le paiement des interets pendant 
la periode d'exemption (LAFE, art. 24) (voir !'an
nexe). Le certilicat est toutefois suivi d'un contrat 
prive entre une institution financiere et 1'6tudiant. 
Bien que le gouvernement dicte certaines modali
tes du contrat en Jes incorporant au certificat qu'il 
delivre, ii n'est pas partie au contrat. Ce n'est pas le 
gouvernement qui accorde le pret ou l'approuve. II 
prend des engagements paralleles conformement a 
la LAFE. La question est de savoir si, en l'espece, 
Jes changements apportes a ces obligations legales 
ont eu pour effet de restreindre !es droits conf6-
res a l'etudiant par son contrat avec !'institution 
financiere. 

II n'est done pas necessaire que je me penche 
sur la nature precise des rapports juridiques entre le 
gouvernement et l'etudiant. La question de fond est 
de savoir si l'Assemblee nationale peut modifier Jes 
rapports de droit prive entre !'institution financiere 
et l'etudiant et, dans !'affirmative, si Jes modifica
tions legislatives de 1997 et de 1998 satisfont aux 
conditions auxquelles ii Jui est permis de le faire. 

2. L'origine du litige 

Au Quebec, la LAFE et le RAFE regissent Jes 
prets etudiants. Le ministre delivre un certilicat 
de pret a l'etudiant qui y a droit suivant le RAFE, 
l'autorisant a contracter un emprunt dans !es 90 
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loan with a financial institution recognized by the 
Minister within 90 days. The government pays the 
interest (AFAS, s. 24) and guarantees the repay
ment of the principal. Before 1997, the legislation 
exempted students who had completed their stud
ies from paying interest on their loans for a period 
specified in the loan certificate. 

On July 1, 1997 (the day the first amending stat
ute came into force), the National Assembly re
duced the period during which student borrowers 
were exempt from making interest payn1ents and 
repayments on the principal by one month: An Act 
to amend the Act respecting financial assistance for 
students and the General and Vocational Colleges 
Act, S.Q. 1996, c. 79 ("Amending Act, 1997"), s. 
5. For students who, like the appellant, completed 
their studies during the winter trimester, the date 
on which interest payments and repayments on the 
principal were to begin was brought forward from 
January 1, 1999 to December I, 1998. Effective 
May l, 1998 (the day the second amending statute 
came into force), students had to begin paying the 
interest as soon as they completed their studies: An 
Act to amend the Act respecting financial assist
ance for students, S.Q. 1997, c. 90 (''Amending Act, 
1998"), ss. 4 and 5. 

The appellant obtained student loans between 
1990 and 1996. He signed the last loan certifi
cate with his financial institution, the Royal Bank 
of Canada, on November 15, 1996. The certificate 
issued by the Minister stated that the appellant 
could borrow an additional $4,255, which, after the 
amounts were consolidated, increased the total of 
his student loans from $22,510 to $26,765. The ap
pellant completed his studies on about January 31, 
1998, in the winter trimester. According to clause 
10 of the loan certificate, he had to begin repaying 
the principal and paying the interest on the loan 
upon the expiration of the exemption period, that 
is, on January l, 1999. 

Around July 21, 1998, the appellant inquired 
about the repayment of his loan. A Royal Bank 
representative informed him verbally that interest 
on the loan had been debited since June 1, 1998 
and that the principal would be repayable as of 

jours aupres d'une institution financiere reconnue 
par le ministre. J;Etat assume le paiement des in
terets (LAFE, art. 24) et garantit le remboursement 
du capital. Avant 1997, la Joi exemptait l'etudiant 
qui terminait ses eludes du paiement des interets 
sur son pret durant une periode stipulee dans le cer
tificat de pret. 

Le 1•r juillet 1997 (date d'entree en vigueur de la 
premiere loi modificatrice), l'Assemblee nationale 
a raccourci d'un mois Ia periode d'exemption du 
paiement des interets et du remboursement du capi
tal par l'etudiant-emprunteur (Loi modifzant la Loi 
sur l'aidefinanciere au.x etudiants et la Loi sur /es 
colleges d'enseigne1nent general et pro,fessionnel, 
L.Q. 1996, ch. 79 («Loi modifzcatrice de 1997 »), 
art. 5). Pour un etudiant qui, comme l'appelant, 
avail !ermine ses eludes au trimestre d'hiver, la date 
du paiement des interets et du remboursement du 
capital etait devancee, l?assant du ler janvier 1999 
au 1cr decembre 1998. A campier du 1cr mai 1998 
(date d'entree en vigueur de la deuxieme Joi modi
ficatrice), l'etudiant devait payer Jes interets des la 
fin de ses etudes (Loi modifzant la Loi sur /'aide 
financiere aux etudiants, L.Q. 1997, ch. 90 (« Loi 
modifzcatrice de 1998 »), art. 4 et 5). 

De 1990 a 1996, I'appelant a obtenu des prets 
etudiants. Le dernier certificat de pret le liant a son 
institution financiere, la Banque Royale du Canada, 
a ete signe le 15 novembre 1996. Le certificat de
livre par le ministre stipule que l'appelant pourra 
emprunter une somme supplementaire de 4 255 $ 
qui, apres consolidation, portera son pret etudiant 
de 22 510 $ a 26 765 $. J;appelant a termine ses 
etudes vers le 31 janvier 1998, au trimestre d'hi
ver. Selan la clause 10 du certificat de pret, ii de
vait commencer a rembourser le capital et a payer 
Jes interets sur le pret a !'expiration de la periode 
d'exemption, soil le 1cr janvier 1999. 

Vers le 21 juillet 1998, l'appelant s'est rensei
gne au sujet du remboursement de son pret. Un 
representant de la Banque Royale l'a informe ver
balement que Jes interets sur le pret etaient debi
tes depuis le 1•r juin 1998 et que le capital serait 
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December 1, 1998, in accordance with the direc
tives issued by Aide financiere aux etudiants. As 
a result of the 1997 and 1998 legislative amend
ments, the appellant was being charged interest on 
his loan that, under the certificate signed in 1996, 
was supposed to have been paid by the Minister. 

On August 7, 1998, the appellant repaid the 
principal of the loan and paid, without prejudice, 
$308.53 for the interest accrued from June 1 to 
August 6, 1998. 

The appellant was authorized to institute, on 
behalf of himself and other students forming a 
specific group, a class action against the respond
ent, the Attorney General of Quebec, seeking re
imbursement of the interest paid on the loans that 
had been granted (Dikranian v. Quebec (Ministere 
de /'Education), [1999] Q.J. No. 2086 (QL) (Sup. 
Ct.), per Levesque J.). He argued that Quebec's 
Ministere de !'Education had to pay that interest in 
accordance with the loan certificate issued before 
the legislative amendments were passed. 

3. Judicial History 

On December 13, 2001, JournetJ. of the Superior 
Court dismissed the appellant's action. On January 
27, 2004, a majority of the Court of Appeal dis
missed his appeal, Rothman J.A. dissenting. 

3.1 Superior Court ([2002] R.J.Q. 969) 

Journet J. began by rejecting the appellant's ar
guments based on the provisions of the Civil Code 
of Quebec, S.Q. 1991, c. 64 ("C.C.Q."), concerning 
contracts of adhesion as well as his arguments re
lating to the Consumer Protection Act, R.S.Q., c. 
P-40.1. He found that the rights and obligations of 
the financial institution and the student were gov
erned by the statute and the regulation, and not by 
the loan certificate. The rights and obligations were 
not imposed by one of the parties to the contract, as 
is the case with a contract of adhesion. They simply 
flowed from the exercise of statutory or regulato
ry powers. In his view, a mandatory provision of a 
statute or regulation cannot be nullified pursuant to 

exigible a campier du 1°' decembre 1998, le tout en 
conformite avec Jes directives de !'Aide financiere 
aux etudiants. A cause des modifications legislati
ves de 1997 et de 1998, l'appelant se voyait imputer 
sur son pret des interets qui, selon Jes conditions du 
certificat signe en 1996, devaient etre payes par le 
ministre. 

Le 7 aoi\t 1998, l'appelant a rembourse le capital 
du pret et paye, sous toutes reserves, 308,53 $pour 
l'interet couru du 1°' juin au 6 aofit 1998. 

L'appelant a ete autorise a intenter, en son nom 
personnel et au nom d'autres etudiants et etudian
tes compris dans un groupe particulier, un recours 
collectif contre l'intime, le procureur general du 
Quebec, afin d'obtenir le remboursement des in
terets payes sur Jes prets consentis (Dikranian c. 
Quebec (Ministere de /'Education), [1999] J.Q. n° 
2086 (QL) (C.S.), le juge Levesque). II allegue que 
le paiement des interets en question devait etre as
sume par le ministere de !'Education du Quebec 
suivant le certificat de pret delivre avant !es modifi
cations legislatives. 

3. L'historigue judiciaire 

Le 13 decembre 2001, la Cour superieure, sous 
la plume du juge Journet, a rejete !'action de l'appe
lant. Le 27 janvier 2004, la Cour d'appel !'a deboute 
a la majorite, le juge Rothman etant dissident. 

3.1 En Cour superieure ([2002] R.J.Q. 969) 

Le juge Journet rejette d'abord !es pretentions de 
l'appelant fondees sur !es dispositions du Code civil 
du Quebec, L.Q. 1991, ch. 64 (« C.c.Q. »), relati
ves au contra! d'adhesion ainsi que celles liees a 
Loi sur la protection du consommateur, L.R.Q., ch. 
P-40.1. II estime que ce sont Jes dispositions de la 
loi et du reglement qui regissent !es droits et Jes 
obligations de !'institution financiere et de l'etu
diant, et non celles du certificat de pret. Les droits 
et Jes obligations ne sont pas dictes par l'une des 
parties au contra!, comme dans le cas du contra! 
d'adhesion. Ils sont simplement issus de l'exercice 
de pouvoirs legislatifs OU reglementaires. Selan 
lui, une disposition legislative ou reglementaire 
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the C.C.Q. on the ground that, because it is incor
porated into a contract, it is contractual in nature. 
This would be [TRANSLATION] "to confuse and dis
tort concepts of nullity that were incompatible with 
each other - the rules of nullity applicable to con
tracts on the one hand and the rules of nullity and 
invalidity applicable to statutes and regulations on 
the other" (para. 76). Journet J. was of the opinion 
that the loan certificate was not in itself a contract 
but rather a juridical act issued pursuant to an en
actment governing the rights and obligations of the 
parties referred to therein. 

Journet J. then addressed the question of the ret
roactivity of the legislation. In his view, the issue 
was the immediate applicability of the legislation, 
not its retroactive application. He noted that the two 
amending statutes did not state that their provisions 
would take effect before they came into force. He 
added the following: 

[TRANSLATION] Section 13 of the 1997 statute states 
that the new provisions of the Act are applicable to the 
juridical situations in progress at the time of their com
ing into force. This statutory provision shows that the 
legislature intended the new legislation to apply imme
diately to all existing and future loans. 

The Court does not see how it could conclude that 
the two new statutes created different juridical situa
tions for loans made before and after their enactment. 
In the absence of a provision to the contrary, every stat
ute must apply immediately, both to contracts entered 
into before and to those entered into after it comes into 
force. 

The Court notes that there cannot be multiple sets of 
repayment terms for students completing their studies 
in the same trimester unless specific legislative provi
sions so indicate. 

The Court must favour an interpretation that results 
in the uniform application of one legislative scheme 
rather than a multiplicity of schemes. 

The interpretation suggested by [the appellant] for 
dealing with the temporal effect of the 1996 and 1997 
statutes on the [AFAS] leads to unfair and different treat
ment of students who are nonetheless in the same situ
ation. that is, who complete their studies in the same 
trimester and with the same loan amount to repay. If 
we accept the argument of [the appellant], only some 
of these students, he being one of them, would have to 
pay less interest on their loans and \Vould thus obtain 

obligatoire ne peut etre annulee en application du 
C.c.Q. au motif que son incorporation dans un 
contrat lui confere un caractere contractuel. Cela 
equivaudrait en effet « a confondre et a denaturer 
des concepts de nullite incompatibles entre eux 
- d'un cote !es regles de nullite applicables aux 
contrats, de l'autre Jes regles de nullite et d'invali
dite applicables aux lois et reglements » (par. 76). 
Pour le juge, le certificat de pret ne constitue pas un 
contrat en soi, mais plutot un acte juridique delivre 
en application d'un texte de Joi regissant Jes droits 
et !es obligations des parties mentionnees. 

Le juge Journet aborde ensuite la question de la 
retroactivite de la loi. Selan Jui, le litige a pour ob
jet l'applicabilite immediate de la loi, et non sa re
troactivite. II note que !es deux lois modificatrices 
ne prevoient pas que leurs dispositions prendront 
effet avant leur entree en vigueur. II ajoute : 

L'article 13 de la Joi de 1997 prevoit que Jes nouvel
les dispositions de la loi seront applicables aux situa
tions juridiques en cours lors de leur entree en vigueur. 
II s'agit d'une disposition legislative d6montrant que le 
legislateur vent que la loi nouvelle s'applique de fayon 
immediate 3. tOUS les prets existants OU futurs. 

Le tribunal ne voit pas comment ii pourrait conclure 
que les deux nouvelles lois ant cree des situations juri
diques distinctes, que l'on se situe avant ou apres leur 
adoption. En !'absence de stipulation contraire, toute loi 
doit recevoir une application immediate tant pour les 
contrats conclus avant qu'apres leur entree en vigueur. 

Le tribunal souligne qu'il ne peut y avoir plusieurs 
modalites de remboursement pour les etudiants termi
nant leurs etudes a un meme trimestre sans dispositions 
16gislatives specifiques. 

L'interpretation que doit favoriser le tribunal en est 
une conduisant a }'application uniforme d'un regime 16-
gislatif plutOt qu'a une pluralite de r6gime[s]. 

L'interpretation suggeree par [l'appelant] afin de re
gler l'effet dans le temps de la loi de 1996 et de la Joi 
de 1997 sur la [LAFE] a pour consequence de traiter dif
f6remment et de fm;on inequitable des 6tudiants places 
pourtant dans la meme situation, c'est-3.-dire des etu
diants qui tenninent leurs erodes au meme trimestre et 
qui ant le meme montant de pret a rembourser. Suivant la 
these [de l'appelant], certains de ces Ctudiants seulement, 
dont ii fait partie, devraient payer mains d'interets sur 
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benefits not granted to others. [Emphasis deleted; 
paras. 88-92.] 

Finally, on the issue of vested rights, Journet J. 
noted that none of the students concerned, the ap
pellant included, had completed their studies at the 
time the two statutes giving rise to the conflicting 
interpretations were enacted. The appellant had ac
cordingly not taken advantage of the exemptions 
provided for in the original statute as of the time 
when the new provisions were enacted. He could 
not therefore claim to have vested rights. 

3.2 Court of Appeal ([2004] Q.J. No. 303 (QL)) 

The appellant appealed from this judgment but 
was unsuccessful. 

3.2.1 Forget J.A. 

Forget J.A., Beauregard J.A. concurring, was of 
the opinion that the appeal should be dismissed. 
His brief reasons for judgment read as follows: 

[TRANSLATION] With due respect for the opinion of 
Rothman J.A., I am of the view that the trial judgment 
was correct. 

While the relationship between the student and the 
financial institution can be characterized as contractu
al, the same cannot be said of the relationship between 
the student and the government under the Act respect
ing financial assistance for students, which implements 
a public program to facilitate access to education. 

The amendments introduced by the 1996 and 1997 
statutes applied immediately and governed active 
loans. 

I would dismiss the appeal with costs. [paras. 48-
51] 

3.2.2 Rothman J.A. 

Rothman J.A. accepted the appellant's argu
ments. To begin with, he found that the loan cer
tificate imposed obligations on the appellant that 
were clearly contractual in nature. He wrote the 
following: 

While it is true, as the trial judge indicates, that the fi
nancial assistance programs created under the Act are 

leur pret et beneficier ainsi d'avantages qui ne seraient 
pas accordes a d'autres. [Ita.liques supprimes; par. 88-
92.] 

En ce qui a trait a Ia question des droits acquis, 
enfin, le juge note que ni Jes etudiants en cause ni 
l'appelant n'avaient termine Jeurs etudes au moment 
de !'adoption des deux Iois a l'origine du confiit 
d'interpretation. L'appelant ne s'etait done pas pre
valu des exemptions prevues par la Joi initiale !ors 
de !'adoption des nouvelles dispositions. II ne pou
vait done pretendre avoir de droits acquis. 

3.2 A la Cour d'appel ([2004] J.Q. n° 303 (QL)) 

L'appelant porte en appel ce jugement; ii est 
cteboute. 

3.2.1 Le juge Forget 

Le juge Forget, avec J'appui du juge Beauregard, 
est d'avis qu'il faut rejeter l'appel. Voici le texte de 
ses courts motifs : 

Avec 6gards pour l'opinion du juge Rothman, je suis 
d'avis que le jugement de premiere instance est bien 
fonde. 

Si la relation entre l'etudiant et !'institution finan
ciere peut etre qualifi6e de contractuelle, ii n'en va pas 
de meme pour celle entre retudiant et I'Etat dans le 
cadre de la Loi sur l'aide financi€re aux itudiants qui 
met en reuvre un programme public pour faciliter l'ac
ces aux etudes. 

Les modifications apportees par Jes lois de 1996 et 
1997 etaient d'application immediate et regissaient les 
prets en cours. 

Je propose de rejeter le pourvoi avec de.pens. [par. 48-
51] 

3.2.2 Le juge Rothman 

Pour sa part, le juge Rothman accepte Jes pre
tentions de l'appelant. II estime d'abord que le cer
tificat de pret confere a I'appelant des obligations 
clairement contractuelles. II ecrit : 

[TRADUCTION] II est vrai, comme le <lit le juge de pre
miere instance, que les programmes d'aide financiere 
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worthy social programs designed to encourage equal 
accessibility to education for all Quebec students, the 
program of student loans contemplated in the Act did 
nevertheless impose contractual obligations upon stu
dents who obtained these loans, contractual obligations 
which included conditions as to the repayment of the 
capital of the loans as well as conditions concerning the 
payment of interest. One of the conditions in this con
tract stipulated the period of the loans during which the 
student was to be exempt from the payment of interest. 

The certificate of loan, issued by the Department 
and signed by the student as well as the financial in
stitution, is in the form of a contract and the clauses 
setting out the conditions of the loan contain numerous 
references to "this contract". Any reasonable borrower 
or lender reading the document would consider himself 
bound by a contract. 

And while it is true that the Department did not itself 
sign the document, it was the Department that issued it to 
the student and it was the Department that had stipulated 
the conditions of repayment of capital and the exempt 
period for the payment of interest by the student. The 
Department was, moreover, itself contractually involved 
in the loan made to the student in that it guaranteed the 
repayment of the capital of the loan as well as the pay
ment of interest to the financial institution, including the 
payment of interest for the period during which the stu
dent was exempt from interest payment. 

In sum, while the programs created under the Act 
can fairly be characterized as social and educational, 
the obligations and the rights of students under their 
loan agreements with the lenders were substantially 
contractual. 

I do not wish to suggest, of course, that the Financial 
Assistance for Education Expenses Act did not govern 
the relationship between the lending banks and the stu
dents and the relationship between the Banks and the 
Government. 

But that being said, once it has been concluded that 
the contractual rights and obligations of a student bor
rower and a lender bank satisfy the requirements of the 
statute and the regulations, we must logically look to 
the contract concluded and the law that then existed to 
determine the rights and obligations of the borrowing 
student. 

Unless the subsequent amendments to the law are 
expressly stipulated to be retroactive or are retroac
tive by necessary implication, I can see no basis for 

crees en vertu de la Loi sont socialement valables en ce 
qu'ils favorisent l'acces de taus les Quebecois a !'edu
cation. Cependant, le programme de prets etudiants 
prevu dans la Loi imposait a retudiant des obligations 
contractuelles, notamment au chapitre du rembourse
ment du capital et du paiement de l'interet. Le contrat 
ainsi conclu prevoyait entre autres la periode pendant 
laquelle retudiant etait exempte du paiement de l'inte
ret. 

Delivre par le Ministere et signe par l'etudiant ainsi 
que !'institution financiere, le certificat de pret revet la 
forme d'un contrat, et les clauses precisant les condi
tions du pret emploient souvent I 'expression « le present 
contrat ». Tout emprunteur ou preteur raisonnable pre
nant connaissance du document s'estimerait lie par un 
contrat. 

Et meme si le Ministere n'a pas signe le document, 
c'est lui qui l'a delivre a J'etudiant et qui a stipule les 
conditions de remboursement du capital et fixe la du
ree du conge d'interets. En outre, le Ministere etait lui
meme partie au pret consenti a l'etudiant puisqu'il ga
rantissait le remboursement du capital et le paiement de 
l'interet a !'institution financiere, y compris le paiement 
de l'interet couru pendant la duree du conge. 

En somme, les programmes crees en vertu de la Loi 
ant certes une vocation sociale et ectucationnelle, mais 
les obligations et les droits des etudiants suivant les en
tentes de pret conclues avec les preteurs avaient essen
tiellement un caractere contractuel. 

Je ne laisse evidemment pas entendre que la Loi sur 
l'aidefinanciere aux itudes ne regissait pas la relation 
entre, d'une part, !'institution preteuse et l'etudiant et, 
d'autre part, !'institution financiere et r:Etat. 

Mais cela dit, une fois etabli que les obligations 
et les droits contractuels d'un etudiant emprunteur et 
d'une institution preteuse satisfont aux exigences de la 
loi et du reglement, ii nous faut en toute logique s'en 
rapporter au contrat intervenu et au droit alors en vi
gueur pour determiner les obligations et les droits de 
I'etudiant emprunteur. 

A n1oins que les modifications subsequentes de la 
loi ne pr<!voient leur retroactivite, expressement OU 

par deduction necessaire, je ne vois aucune raison 
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applying provisions in the amendments in conflict with 
the rights of the parties under their contract and the law 
which was applicable when it was concluded .... On 
signing the contract of loan, the student had no reason 
to believe that the Government might, by simple legis
lative amendment, rewrite his contract with the bank 
and modify his interest obligation. Nor, in the absence 
of an intention, expressed or tacit, to impair the rights 
of the student under his loan contract, do I see any basis 
for interpreting the amendments in a manner that would 
have that effect. [paras. 21-27] 

Rothman J.A. pointed out that the 1997 and 1998 
amendments, if applicable, would have had the ef
fect of retroactively reducing the interest exemption 
period provided in the appellant's loan certificate. 
Yet this would have offended the principle against 
the retroactivity of legislation. He stated: "I can see 
no necessary implication that would require this in
terpretation" (para. 33). He added the following: 

Nor can I easily accept that the phrase "[ ... juridical 
situations in progress ... ]" was intended to make the 
1997 and 1998 amendments applicable so as to reduce 
the interest exemption period provided in the previously 
existing statute and in the contract signed by the bor
rowing student and the lending bank. In my respectful 
opinion, once the loan was approved by the Department 
and the contract of loan was signed by the student and 
the bank, appellant's obligation to pay interest and his 
exemption from the payment of interest were not ''[ju
ridical situations in progress]". They were rights and 
obligations which were no longer "in progress". They 
were crystallized, finalized and definitively concluded 
under the terms and conditions of the contract. 

There is no suggestion in the law or the contract that 
the obligations of the student or the bank as regards the 
payment of interest by the student or the duration of the 
exemption period were subject to discussion or change. 
These were matters definitively concluded in the con
tract insofar as appellant and the Bank were concerned. 
Appellant had no right to demand that the exemption 
period be extended and the Bank had no right to demand 
that the exemption be reduced. The Government had no 
right to demand that its guarantee in favour of the bank 
be reduced. What "[juridical situations]" remained "[in 
progress]"? Absolutely none. [paras. 34-35] 

Rothman J.A. then noted that, in the absence of 
an express or tacit intention to do so, a new law 
should not be read as impairing vested rights. He 
wrote: 

d'appliquer les nouvelles dispositions contraires aux 
droits des parties decoulant de leur c~ntrat et du droit 
applicable lors de sa conclusion [ ... ] A la signature du 
contrat de pret, 1'6tudiant n'avait aucun motif de croire 
que le gouvernement pouvait, par simple modification 
legislative, reecrire le contrat le Hant a la banque et mo
difier son obligation relative a I'interet. Faute de !'inten
tion expresse ou tacite de porter atteinte aux droits de 
l'etudiant suivant son contrat de pret, rien ne justifie une 
interpretation des modifications qui irait dans ce sens. 
[par. 21-27] 

Le juge Rothman fait observer que si Jes modifi
cations de 1997 et de 1998 avaient ete applicables, 
elles auraient eu pour effet de reduire de fa1;on re
troactive la duree du conge d'interets prevu dans 
le certificat de pret de l'appelant. Or cela aurait 
contrevenu au principe de la non-retroactivite des 
lois. Selon le juge, [TRADUCTION] « aucune deduc
tion necessaire ne commanderait une telle interpre
tation » (par. 33). II ajoute : 

[TRADUCTION] Je ne suis pas non plus enclin a 
croire que l'emploi de !'expression « ... situations 
juridiques en cours ... » visait a faire en sorte que les 
modifications de 1997 et de 1998 s'appliquent de fac;on 
a reduire la duree du conge d'interets prevu par les dis
positions anterieures et le contrat intervenu entre l'etu
diant emprunteur et la banque pretense. A man humble 
avis, une fois le pret approuve par le Ministere et le 
contrat de pret signe par 1'6tudiant et la banque, !'obli
gation de l'appelant de payer les interets et !'exemption 
dont il beneficiait a cet egard n'etaient plus des « situa
tions juridiques en cours ». Ces droits et ces obligations 
n'etaient plus « en cours ». lls etaient cristallises. arre
tes et etablis definitivement par le concrat. 

Le libelle de la loi ou du contrat ne permet pas de 
conclure que les obligations de l'etudiant ou de la ban
que concernant le paiement de I'interet par l'etudiant 
ou la dun~e du conge d'interets etaient susceptibles de 
negociations OU de modifications. Elles avaient ete dCfi
nitivement circonscrites par le contrat vis-3.-vis de l'ap
pelant et de la banque. L'appelant ne pouvait exiger la 
prolongation du conge d'interets et la banque ne pouvait 
exiger son raccourcissement. Le gouvernement ne pou
vait exiger la reduction de la garantie donnee a la ban
que. Quelles « situations juridiques » demeuraient « en 
cours »? Absolument aucune. [par. 34-35] 

Le juge Rothman rappelle ensuite qu'a defaut 
d'une intention expresse ou tacite en ce sens, une 
nouvelle Joi ne doit pas etre interpretee de fa1;on a 
porter atteinte a des droits acquis. II ecrit : 
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In the 1998 amendment, Sec. 13 provided that the 
amending provisions would apply to "[ ... juridical 
situations in progress at the time of their coming into 
force]." 

While it is true that when the 1998 amendment came 
into force, appellant had not yet ended the period of ex
emption provided in his contract, I find it hard to imag
ine that the Legislature intended, in adopting the 1998 
amendment, to change the interest exemption period of 
a contract of loan that had previously been concluded 
merely on the basis that the period of exemption had 
not yet expired. 

When appellant undertook the loan, he did so under 
specific conditions for repayment of capital and pay
ment of interest. There was no suggestion in the certifi
cate of loan issued by the Department or in the contract 
that these conditions might be changed at any time. Nor 
is an interest exemption period, by its nature, of a kind 
that would be subject to periodic change. Appellant had 
every right to expect that his obligations for the repay
ment of capital and the payment of interest were those 
set out in the contract and that these conditions would 
be respected. Appellant fulfilled his obligations in re
paying the loan and paying the interest on the loan un
der the terms required under his contract. 

In the absence of very clear terms in the amend
ing statutes establishing that the Legislature intended 
to impair appellant's rights under his existing contract, 
I can see no reason why the Government should not 
respect the rights and obligations existing under that 
contract. If that means the payment of interest by the 
Government for the period of exemption in the contract, 
so be it. That was the basis on which the certificate was 
issued and the contract was signed. 

I would find it very difficult to interpret the words 
"[ ... juridical situations in progress ... ]" as evi
dence of an intention on the part of the Legislature 
to vary the terms of a loan contract that was con
cluded prior to the coming into force of the new law. 
[paras. 39-43] 

4. Analysis 

Simply put, the Court must answer the follow
ing questions: whether the version of the AFAS in 
force on November 15, 1996, when the certificate 
was signed, governs the interest exemption peri
od applicable upon the completion of studies; and 
whether the new legislative provisions altered the 
terms of the contract of loan that had been entered 
into before they came into force. 

[TRADUCTION] Selan !'article 13 des modifications 
de 1998, les dispositions modificatives s'appliquaient 
aux « ... situations juridiques en cours lors de leur en
tree en vigueur. » 

II est vrai que lors de l'entree en vigueur des mo
difications de 1998, l'appelant n'avait pas encore mis 
fin au conge d'interets prevu dans son contrat, mais il 
est difficile de concevoir que le 16gislateur ait voulu, 
par !'adoption de ces modifications, modifier la duree 
du conge d'interets d6j3. stipule dans un contrat de pret 
pour le seul motif que le conge n'avait pas encore pris 
fin. 

Lorsque l'appelant a contract€ le pret, il l'a fait a 
certaines conditions concernant le remboursement du 
capital et le paiement de l'interet. Aucune mention du 
certificat de pret d6livre par le Ministere ou stipulation 
du contrat ne laissait entendre que ces conditions pou
vaient etre modifi6es a tout moment. Par essence, un 
conge d'interets n'est pas susceptible de rajustement pe
riodique. L'appelant etait en droit de s'attendre a ce que 
ses obligations de remboursement du capital et de paie
ment des interets soient respectees. L'appelant a rempli 
ses obligations en remboursant le pret et en payant l'in
teret couru conformement au contrat. 

A defaut d'un libelle tres clair selon lequel le legis
lateur entendait porter atteinte aux droits de l'appelant 
suivant le contrat, je ne vois pas pourquoi le gouver
nement ne serait pas tenu de respecter les droits et les 
obligations decoulant de ce contrat. Si, de ce fait, le 
gouvernement doit payer l'interet pendant la duree du 
conge prevu dans le contrat, qu'il le paie. C'est ce que 
prevoient le certificat et le contrat. 

J'ai bien du mal a voir dans l'expression « ... situa
tions juridiques en cours ... » la preuve de l'intention 
du Iegislateur de modifier les conditions d'un contrat 
de pret conclu avant l'entree en vigueur des nouvelles 
dispositions. [par. 39-43] 

4. Analyse 

En termes simples, voici Jes questions auxquel
les la Cour doit repondre. La LAFE, dans sa version 
en vigueur le 15 novembre 1996, a la signature du 
certificat, regit-elle la periode d'exemption d'inte
rets applicable a la fin des etudes? Les nouvelles 
dispositions legislatives ont-elles modifie !es condi
tions du contrat de pret conclu avant leur entree en 
vigueur? 
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As a preliminary matter, I would like to make it 
clear that the plan set up by the AFAS and the RFAS 
is a complete one. This appeal does not concern 
the application of either the Act respecting the im
plementation of the reform of the Civil Code, S.Q. 
1992, c. 57 ("Implementation Act"), or the transi
tional provisions set out in that Act. Nor is it either 
helpful or necessary to refer to the rules relating to 
consumer protection. 

4.1 Legal Nature of the Relationship Between 
the Parties 

4.1.1 Contractual Relationship 

The starting point for this analysis is the obser
vation that there is a private law contract between 
the student and the financial institution, and the 
terms of the contract leave no doubt in this regard 
(arts. 1372, 1385 and 1387 C.C.Q.). The two parties 
signed the loan certificate and made specific under
takings. There is no question that the contractual 
relationship between the student and the financial 
institution has a special feature, as the Minister, 
who is not a signatory, has unilaterally undertaken 
to guarantee the loan and pay the interest for a cer
tain time. 

It appears that the AFAS implicitly recognizes 
the contractual relationship established between 
the student and the financial institution. The ver
sion of s. 15 that was in force at the time of the 
events that led to the dispute provided as follows: 

15. The Minister shall issue, to a student who is en
titled to it and who is enrolled or deemed to be enrolled 
within the meaning of the regulation, a loan certificate 
authorizing him to contract a loan with a financial in
stitution recognized by the Minister. The modalities of 
presentation of the certificate and payment of the loan 
shall be determined by regulation. 

Before the amendments, the verb "contract" was 
also used in ss. 40, 41 and 62 of the AFAS and ins. 
56 of the RFAS. 

In short, any reasonable borrower or lender read
ing the document would consider himself or herself 
bound by a contract, as Rothman J.A. stated. It also 
appears that all the parties involved in this case 

De fac;on preliminaire, j'aimerais preciser que le 
regime mis en place par la LAFE et le RAFE est 
complet. II n'est pas question ici de la mise en reuvre 
de la Loi sur /'application de la refonne du Code 
civil, L.Q. 1992, ch. 57 («Loi d'application »); aus
si n'est-il pas question de faire appel aux disposi
tions transitoires prevues par cette loi. II n'est pas 
non plus utile ou necessaire de faire reference aux 
regles relatives a la protection du consommateur. 

4.1 La nature juridique de la relation entre /es 
parties 

4.1.1 La relation contractuelle 

Le point de depart de !'analyse est !'existence 
d'un contrat de droit prive liant l'etudiant et !'ins
titution financiere dont Jes conditions ne laissent 
subsister aucun doute a cet egard (art. 1372, 1385 et 
1387 C.c.Q.). Les deux parties ant signe le certifi
cat de pret et ant pris des engagements specifiques. 
Sans contredit, la relation contractuelle entre l'etu
diant et !'institution financiere est marquee par une 
particularite, le ministre, un non-signataire, s'etant 
engage unilateralement a garantir le pret et a payer 
Jes interets pendant une certaine periode. 

II semble que la LAFE reconnaisse implicite
ment le lien contractuel etabli entre l'etudiant et 
!'institution financiere. Dans sa version en vigueur 
au moment des faits a l'origine du litige, !'art. 15 
prevoyait: 

15. Le ministre d61ivre, a l'6tudiant qui y a droit et 
qui est inscrit OU repute inscrit au sens du reglement, Uil 

certificat de pret dont les modalit6s de presentation et 
celles de versernent du pret sont d6termin6es par regle
ment, l'autorisant a contracter un emprunt aupres d'un 
6tablissement financier reconnu par le ministre. 

Le verbe « contracter » etait aussi employe aux 
art. 40, 41 et 62 de la LAFE, ainsi qu'a !'art. 56 du 
RAFE, avant Jes modifications. 

Bref, tout emprunteur ou preteur raisonnable 
prenant connaissance du document s'estimerait lie 
par un contrat, comme l'a dit le juge Rothman. II 
appert aussi que toutes !es parties au present litige 
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recognize the contractnal relationship between the 
student and the financial institution. 

4.1.2 Contract of Loan: Loan Certificate 

The contract of loan signed by the student and 
the financial institution on November 15, 1996 con
tains the following clauses: 

This contract is signed in accordance with the pre
scriptions of the Act respecting financial assistance for 
students (R.S.Q., c. A-13.3), the Regulation thereunder 
(A-13.3, r. 1) and the prescriptions of the Loan Guaranty 
Program for the Purchase of a Microcomputer, if ap
plicable. 

Without restricting the scope of the above, the parties 
also agree to the following: 

LOAN UNDER THE ACT RESPECTING FINANCIAL 
ASSISTANCE FOR STUDENTS 

5. The student is exempt from payment of interest on 
the principal loaned by the financial institution, under 
the Act respecting financial assistance for students, for 
the exemption period defined in section 23 of the Act, 
which is cited in clause 10 of this contract. 

10. Exemption period "means the period beginning on 
the date on which the borrower obtains a first loan or on 
which he becomes a full-time student again after hav
ing ceased to be so, and ending 

1° on 1 April, for a borrower who completes or 
abandons his full-time studies during or at the 
end of the preceding summer trimester; 

2° on 1 August, for a borrower who completes or 
abandons his full-time studies during or at the 
end of the preceding autumn trimester; 

3° on 1 January, for a borrower who completes or 
abandons his full-time studies during or at the 
end of the preceding winter trimester" (R.S.Q., c. 
A-13.3, s. 23). 

Under the contract of loan, the appellant, who 
completed his studies on January 31, 1998 (winter 
trimester), was therefore obliged to repay the prin
cipal and assume the interest payments on his loan 
as of the expiration of the exemption period, that 
is, on January l, 1999. 

reconnaissent Ia relation contractuelle entre l'etu
diant et !'institution financiere. 

4.1.2 Le contrat de pret : le certificat de pret 

Le contrat de pret signe le 15 novembre 1996 
par l'etudiant et !'institution financiere contient Jes 
clauses suivantes : 

[TRADUCTION] Le present contrat intervient conforme
ment aux exigences de la Loi sur l'aide financiere aux 
etudiants (L.R.Q., ch. A-13.3) et de son reglement d'appli
cation (A-13.3, art. 1) et aux exigences du Programme de 
garantie de pret pour l'achat d'un micro-ordinateur, le 
cas echeant. 

Sans restreindre la portee de ce qui precede, les parties 
conviennent egalement de ce qui suit : 

PRET CONFORME A LA LOI SUR L'AIDE FINANCIERE 
AUX ETUDIANTS 

5. Conformement 3. la Loi sur l'aide financiere aux etu
diants, 1'6tudiant est exempte du paiement de l'interet 
sur le capital du pret consenti par !'institution financiere 
pour la periode prCvue a l'art. 23 de la Loi, lequel est 
cite en partie a !'article 10 du present contrat. 

10. Periode d'exemption « signifie la periode qui dCbute 
a la date a laquelle l'emprunteur obtient un premier pret 
OU redevient etudiant 3. temps plein apres avoir cesse de 
l' etre et se termine : 

1° le 1er avril, pour l'emprunteur qui termine ou 
abandonne ses Ctudes a temps plein au cours ou 
a la fin du trimestre d'ete precedent; 

2° le 1er aofit, pour l'emprunteur qui termine ou 
abandonne ses Ctudes 3. temps plein au cours ou 
a la fin du trimestre d'automne precedent; 

3° le 1er janvier, pour l'emprunteur qui termine ou 
abandonne Ses Ctudes 3. temps plein au COUfS OU 

3. la fin du trimestre d'hiver pr6c6dent » (L.R.Q., 
ch. A-13.3, art. 23). 

Suivant le contrat de pret, l'appelant, qui avait ter
mine ses eludes le 31 janvier 1998 (trimestre d'hi
ver), avait done !'obligation de rembourser le capital 
et de prendre a sa charge Jes interets sur le pret des 
!'expiration de Ia periode d'exemption, soit le I er 
janvier 1999. 
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The reference to the AFAS has the effect of in
corporating the relevant provisions of the AFAS. 
Moreover, this reference relates specifically to the 
juridical situation that existed when the certificate 
was signed, that is, before the legislative amend
ments. Rothman J.A. shared this view: 

But that being said, once it has been concluded that 
the contractual rights and obligations of a student bor
rower and a lender bank satisfy the requirements of the 
statute and the regulations, we must logically look to 
the contract concluded and the law that then existed to 
determine the rights and obligations of the borrowing 
student. [para. 26] 

Thus, the substantive issue is whether the rights 
conferred by the contract of loan can be unilater
ally modified by the legislature, which is not a sig
natory to the contract. 

4.2 Vested Rights 

Before considering the question of vested 
rights, I would like to note that a distinction must 
be drawn between the principle of vested rights 
and the principle against retroactivity. This is
sue is of great importance here. The Attorney 
General of Quebec submits that the principle of 
the retroactivity of legislation is not in issue and 
asks the Court to apply the principle of the retro
spectivity of legislation that was recently reiterat
ed in Epiciers Unis Mitro-Richelieu Inc., division 
"Econogros" v. Collin, [2004] 3 S.C.R. 257, 2004 
SCC 59. However, it should be noted right away 
that Epiciers Unis dealt with the application of the 
Implementation Act, ss. 2 and 3 of which indicate 
that "the recent reform of the Civil Code is based 
not on the principles established at common law, 
principles which give great importance to vest
ed rights. Rather, it is a system essentially based 
on the ideas of the French jurist Paul Roubier, a 
system which clearly dispenses with the notion of 
vested rights" (P.-A. Cote, The Interpretation of 
Legislation in Canada (3rd ed. 2000), at p. 118). 
This appeal does not concern a dispute resulting 
from the coming into force of the C.C.Q. We must 
therefore apply the Interpretation Act, R.S.Q., c. 
I-16, which gives effect to the principle of "ac
quired rights" in s. 12. 

Le renvoi a la LAFE a pour effet d'incorporer 
ses dispositions pertinentes. Plus encore, ce renvoi 
vise specifiquement la situation juridique qui exis
tait !ors de la signature du certificat, soit la periode 
anterieure aux modifications legislatives. Le juge 
Rothman partage ce point de vue : 

[TRADUCTION] Mais cela dit, une fois etabli que Jes 
obligations et les droits contractuels d'un erudiant em
prunteur et d'une institution pretense satisfont aux exi
gences de la loi et du reglement, ii nous faut en toute 
logique s'en rapporter au contrat intervenu et au droit 
alors en vigueur pour determiner les obligations et les 
droits de I'etudiant emprunteur. [par. 26] 

La question de fond est done de savoir si Jes 
droits conferes par le contrat de pret peuvent etre 
unilateralement modifies par le legislateur, qui 
n'est pas signataire de ce contrat. 

4.2 Les droits acquis 

Avant d'analyser la question des droits acquis, 
je signale qu'il faut faire une distinction entre le 
principe des droits acquis et celui de la retroac
tivite. Cette distinction revet une grande impor
tance en l'espece. En fait, le procureur general du 
Quebec soutient que le principe de la retroactivite 
des lois n'est pas en cause et demande a la Cour 
d'appliquer le principe de la retrospectivite des 
lois, r6it6r6 r6cemment dans Epiciers Unis Metro
Richelieu Inc., division « Econogros » c. Collin, 
[2004] 3 R.C.S. 257, 2004 CSC 59. II faut cepen
dant rappeler tout de suite que Epiciers Unis trai
tait de !'application de la Loi d'application, dont 
Jes art. 2 et 3 indiquent que « la recente reforme du 
Code civil est fonde[e] non pas sur Jes conceptions 
qui prevalent en common law, conceptions qui font 
une large place a la notion de droit acquis, mais 
sur un systeme fonde, pour l'essentiel, sur Jes tra
vaux du juriste fran~ais Paul Roubier, ce systeme 
ecartant nettement toute reference a la notion de 
droit acquis » (P.-A. Cote, Interpretation des Lois 
(3e ed. 1999), p. 147). Or ici ii n'est pas question de 
regler un conflit resultant de l'entree en vigueur du 
C.c.Q. II faut done appliquer la Loi d'interprita
tion, L.R.Q., ch. I-16, qui consacre le principe des 
« droits acquis » a !'art. 12. 
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4.2.1 Distinctions Between Vested Rights and 
Retroactivity 

Vested rights result from the crystallization of a 
party's rights and obligations and the possibility of 
enforcing them in the future. Professor Cote writes 
that, "[w]ithout being retroactive, a statute can af
fect vested rights; correspondingly, a statute can 
have a retroactive effect and yet not interfere with 
vested rights" (p. 156). In general, it will be purely 
prospective statutes that will threaten the future ex
ercise of rights that were vested before their com
mencement: Cote, at p. 137. 

Although the courts have in the past analysed 
the same question from the perspective of either 
the presumption against interference with vested 
rights or the presumption against retroactive leg
islation, there remains, as the submissions of the 
parties in the instant case demonstrate, a clear 
distinction between these two rules of construc
tion: Venne v. Quebec (Comniission de protection 
du territoire agricole), [1989] 1 S.C.R. 880, at p. 
906; Attorney General of Quebec v. Expropriation 
Tribunal, [1986] 1 S.C.R. 732, at pp. 741 and 744; 
Gustavson Drilling (1964) Ltd. v. Minister of 
National Revenue, [1977] 1 S.C.R. 271, at pp. 279 
and 282. 

4.2.2 Statement of Principle 

The principle against interference with vested 
rights has long been accepted in Canadian law. It is 
one of the many intentions attributed to Parliament 
and the provincial legislatnres. As E. A. Driedger 
states in Construction of Statutes (2nd ed. 1983), at 
p. 183, these presumptions 

were designed as protection against interference by the 
state with the liberty or property of the subject. Hence, 
it was "presumed", in the absence of a clear indication 
in the statute to the contrary, that Parliament did not 
intend prejudicially to affect the liberty or property of 
the subject. 

This had already been accepted by Duff J. in Upper 
Canada College v. Smith (1920), 61 S.C.R. 413, at 
p. 417: 

4.2. l Distinctions entre Jes droits acquis et la 
retroactivite 

Les droits acquis resultent de la cristallisation 
des droits et des obligations d'une partie, et de la 
possibilite de Jes faire respecter dans l'avenir. Le 
professeur Cote ecrit qu'« [u]ne Joi peut, sans re
troactivite, atteindre des droits acquis et elle peut 
meme retroagir tout en respectant Jes droits ac
quis » (p. 196). Ce seront generalement des lois de 
portee purement prospective qui mettront en peril 
l'exercice futur de droits acquis avant leur entree en 
vigueur: Cote, p. 171. 

Meme si, dans le passe, des tribunaux ont ana
lyse la meme question au regard soit de la pre
somption de respect des droits acquis, soit de la 
presomption de non-retroactivite des lois, tel qu'il 
appert des pretentions des parties au present litige, 
une distinction claire subsiste entre ces deux regles 
d'interpretation : Venne c. Quebec (Commission de 
protection du territoire agricole), [1989] 1 R.C.S. 
880, p. 906; Procureur general du Quebec c. 
Tribunal de /'expropriation, [1986] 1 R.C.S. 732, 
p. 741 et 744; Gustavson Drilling (1964) Ltd. c. 
Ministre du Revenu national, [1977] 1 R.C.S. 271, 
p. 279 et 282. 

4.2.2 Enonce de principe 

Le principe du respect des droits acquis est re
connu en droit canadien depuis fort longtemps. II 
fait partie des nombreuses intentions attribuees 
au Parlement et aux assemblees legislatives·. Ces 
presomptions, comme le dit E. A. Driedger dans 
son traite Construction of Statutes (2e ed. 1983), 
p. 183, 

[TRADUCT!ON] visaient a empecher l'Etat d'empieter 
sur la liberte ou la propriete du sujet. Ainsi, a moins que 
la loi n'ait prevu clairement le contraire, il Ctait « pre
sume» que le ICgislateur n'entendait pas porter atteinte 
ft la libertC OU 3. la propriCt6 du sujet. 

Cela avait deja ete accepte par le juge Duff dans 
Upper Canada College c. Smith (1920), 61 R.C.S. 
413, p. 417: 
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... speaking generally it would not only be widely in
convenient but "a flagrant violation of natural justice" 
to deprive people of rights acquired by transactions 
perfectly valid and regular according to the law of the 
time. 

(See also Acme Village School District (Board 
of Trustees of) v. Steele-Smith, [1933] S.C.R. 47, 
at p. 51; R. Sullivan, Sullivan and Driedger on 
the Construction of Statutes (4th ed. 2002), at 
pp. 569-70.) 

The leading case on this presumption is Spooner 
Oils Ltd. v. Tunier Valley Gas Conservation Board, 
[1933] S.C.R. 629, at p. 638, where this Court stated 
the principle in the following terms: 

A legislative enactment is not to be read as prejudicially 
affecting accrued rights, or "an existing status" (Main 
v. Stark [(1890), 15 App. Cas. 384, at 388]), unless the 
language in which it is expressed requires such a con
struction. The rule is described by Coke as a "law of 
Parliament" (2 Inst. 292), meaning, no doubt, that it is a 
rule based on the practice of Parliament; the underlying 
assumption being that, when Parliament intends preju
dicially to affect such rights or such a status, it declares 
its intention expressly, unless, at all events, that inten
tion is plainly manifested by unavoidable inference. 

The principle has since been codified in inter
pretation statutes. The lllle1pretation Act is no 
exception: 

12. The repeal of an act or of regulations made under 
its authority shall not affect rights acquired ... and the 
acquired rights may be exercised . . . notwithstanding 
such repeal. 

4.2.2.1 Rule of Construction 

In the past, this Court has stressed that the pre
sumption against interference with vested rights 
could be applied only if the relevant legislation 
were ambiguous, that is, reasonably susceptible of 
two constructions (see Gustavson Drilling, at p. 
282; Acme Village School District, at p. 51; Venne, 
at p. 907). 

This statement must be qualified somewhat in 
light of this Court's recent decisions. As Professor 

[TRADUCTION] ... de fa~on generate, non seulement 
il serait extremement inopportun de priver des gens 
de droits acquis lors d'operations parfaitement valides 
et regulieres au regard du droit alors applicable, mais 
ii s'agirait d'une violation ftagrante de la justice natu
relle. 

(Vair aussi Acme Village School District (Board 
of Trustees of) c. Steele-Smith, [1933] R.C.S. 
47, p. 51; R. Sullivan, Sullivan and Driedger 
on the Construction of Statutes (4° ed. 2002), 
p. 569-570.) 

I:arret-cle qui a trait a cette presomption 
est Spooner Oils Ltd. c. Turner Valley Gas 
Conservation Board, [1933] R.C.S. 629, p. 638, ou 
notre Cour a formule le principe en ces mots : 

[TRADUCTION] Un texte Iegislatif ne doit pas etre in
terprete de maniere a porter atteinte a des droits acquis 
OU a une « situation juridique existante » (Main c. Stark 
[(1890), 15 App. Cas. 384, p. 388]), sauf si son libelle le 
commande. La regle est qualifi6e par Coke de « loi du 
Parlement » (2 Inst. 292), ce qui veut dire sans aucun 
doute qu'elle se fonde sur la pratique du Parlement, 
l'hypothese sous-jacente etant que, lorsqu'il compte 
porter atteinte 3. de tels droitS OU SituatiODS juridiques, 
le Iegislateur le dit expressement sauf si, de toute fa\:OD, 
cette intention se degage clairement d'une deduction 
necessaire. 

Depuis, Jes lois d'interpretation ont codifie 
ce principe. La Loi d'inte1pretation ne fait pas 
exception: 

12. L'abrogation d'une loi OU de reglements faits SOUS 
son autorite n'affecte pas les droits acquis [ ... ]; les 
droits acquis peuvent etre exerces [ ... ] nonobstant 
!'abrogation. 

4.2.2.l Une regle d'inte1pretation 

Notre Cour a souligne par le passe que la pre
somption contre l'atteinte aux droits acquis ne 
pouvait s'appliquer que si le texte legislatif perti
nent etait ambigu, c'est-11.-dire que la Joi etait logi
quement susceptible de deux interpretations (voir 
Gustavson Drilling, p. 282; Acme Village School 
District, p. 51; Venne, p. 907). 

Cet enonce doit etre quelque peu nuance a la lu
miere de la jurisprudence recente de notre Cour. 
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Sullivan says, care must be taken not to get caught 
up in the last vestiges of the literal approach to in
terpreting legislation: 

In so far as this language echoes the plain meaning 
rule, it is misleading. The values embodied in the pre
sumption against interfering with vested rights, name
ly avoiding unfairness and observing the rule of law, 
inform interpretation in every case, not just those in 
which the court purports to find ambiguity. The first 
effort of the court must be to determine what the legis
lature intended, and ... for this purpose it must rely on 
all the principles of statutory interpretation, including 
the presumptions. [p. 576] 

Since the adoption of the modern approach to stat
utory interpretation, this Court has stated time and 
time again that the "entire context'.' of a provision 
must be considered to determine if the provision is 
reasonably capable of multiple interpretations (see, 
for example, Bell ExpressVu Limited Partnership 
v. Rex, [2002] 2 s.c.R. 559, 2002 sec 42, at 
para. 29). 

4.2.2.2 Criteria for Recognizing Vested Rights 

Few authors have tried to define the concept of 
"vested rights". The appellant cites Professor Cote 
in support of his arguments. Cote maintains that an 
individual must meet two criteria to have a vested 
right: (I) the individual's legal Uuridical) situation 
must be tangible and concrete rather than general 
and abstract; and (2) this legal situation must have 
been sufficiently constituted at the time of the new 
statute's commencement (Cote, at pp. 160-61). This 
analytical approach was used by, inter alia, the 
Saskatchewan Court of Appeal in Scott v. College 
of Physicians and Surgeons of Saskatchewan 
(1992), 95 D.L.R. (4th) 706, at p. 727. 

I am satisfied from a review of the case law of 
this Court and the courts of the other provinces that 
the analytical framework proposed by the appellant 
is the correct one. 

A court cannot therefore find that a vested right 
exists if the juridical situation under consideration 
is not tangible, concrete and distinctive. The mere 
possibility of availing oneself of a specific statute 

Comme le dit la professeure Sullivan, ii faut se gar
der de tomber dans le piege des derniers vestiges de 
!'interpretation litterale des lois : 

[TRADUCTION] Ces propos sont trompeurs dans la me
sure oU ils reprennent la regle du sens ordinaire. Les va
leurs inherentes a la presomption contre l'empi6tement 
sur des droits acquis, soit eviter !'injustice et observer la 
regle de droit, guident l'interpretation dans taus les cas, 
pas seulement lorsque le tribunal dit constater une am
bigult6. Le tribunal doit d'abord determiner !'intention 
du legislateur et, [ ... ] a cette fin, il doit s'appuyer sur 
taus les principes d'interpretation I6gislative, y compris 
Jes presomptions. [p. 576] 

Depuis !'adoption de la methode moderne d'inter
pretation legislative, notre Cour a maintes fois in
dique qu'il faut tenir compte du « contexte global » 
de la disposition pour determiner si elle est raison~ 
nablement susceptible de plusieurs interpretations 
(voir p. ex. Bell ExpressVu Limited Partnership c. 
Rex, [2002] 2 R.C.S. 559, 2002 CSC 42, par. 29). 

4.2.2.2 Les criteres de reconnaissance des droits 
acquis 

Peu d'auteurs ont tente de definir le concept de 
« droit acquis ». L'appelant cite le professeur Cote a 
l'appui de ses pretentions. Cet auteur soutient que le 
justiciable doit satisfaire a deux criteres pour avoir 
un droit acquis : (1) sa situation juridique est indi
vidualisee et concrete, et non generale et abstraite, 
et (2) sa situation juridique etait constituee au mo
ment de l'entree en vigueur de la nouvelle Joi (Cote, 
p. 201-202). Ce mode d'analyse a notamment ete 
utilise par la Cour d'appel de la Saskatchewan dans 
Scott c. College of Physicians and Surgeons of 
Saskatchewan (1992), 95 D.L.R. (4th) 706, p. 727. 

Un survol de la jurisprudence de notre Cour et 
des tribunaux des autres provinces me convainc 
de la justesse du cadre d'analyse propose par 
l'appelant. 

Un tribunal ne peut done conclure a !'existence 
d'un droit acquis lorsque la situation juridique consi
deree n'est pas individualisee, concrete, singuliere. 
La seule possibilite de se prevaloir d'une Joi ne 
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is not a basis for arguing that a vested right exists: 
Cote, at p. 161. As Dickson J. (as he then was) clear
ly stated in Gustavson Drilling, at p. 283, the mere 
right existing in the members of the community 
or any class of them at the date of the repeal of a 
statute to take advantage of the repealed statute is 
not a right accrued (see also Abbott v. Minister for 
Lands, [1895] A.C. 425, at p. 431; Attorney General 
of Quebec, at p. 743; Massey-Ferguson Finance Co. 
of Canada v. Kluz, [1974] S.C.R. 474; Scott, at pp. 
727-28). In other words, the right must be vested in 
a specific individual. 

But there is more. The situation must also have 
materialized (Cote, at p. 163). When does a right 
become sufficiently concrete? This will vary de
pending on the juridical situation in question. I 
will come back to this point later. Suffice it to say 
for now that, just as the hopes or expectations of a 
person's heirs become rights the instant the person 
dies (see, for example, Marchand v. Duval, [1973] 
C.A. 635, at p. 637, and art. 625 C.C.Q.), and just 
as a tort or delict instantaneously gives rise to the 
right to compensation (see, for example, Holomis 
v. Dubuc (1974), 56 D.L.R. (3d) 351 (B.C.S.C.); 
Ishida v. Itterman, [1975] 2 W.W.R. 142 (B.C.S.C.); 
and arts. 1372 and 1457 C.C.Q.), rights and obliga
tions resulting from a contract are usually created 
at the same time as the contract itself (see Cote, at 
p. 163). 

4.2.3 Application to the Legislation at Issue 

The government submits that the two amend
ing statutes applied immediately and therefore 
necessarily had the effect of changing the re
payment terms, since those terms concerned the 
future effects of the contract. According to the 
government, this result is justified by the rule 
relating to the retrospective application of leg
islation. It argues that repayment in accordance 
with the terms set out in the contract was mere
ly an expectation. A contextual analysis favours 
this result, it submits, since the plan applies each 
year to a large number of students who, out of 
fairness, must be subject to the same repayment 
terms. The government adds that administering 

saurait fonder une pretention de droits acquis : 
Cote, p. 202. Comme !'a clairement indique le juge 
Dickson (plus tard Juge en chef) dans Gustavson 
Drilling, p. 283, le simple droit de se prevaloir d'un 
texte legislatif abroge, dont jouissent !es membres 
de la communaute ou une cat6gorie d'entre eux a la 
date de ]'abrogation d'une loi, ne peut etre considere 
comme un droit acquis (voir aussiAbbott c. Minister 
for Lands, [1895] A.C. 425, p. 431; Procureur gene
ral du Quebec, p. 743; Massey-Ferguson Finance 
Co. of Canada c. Kluz, [1974] R.C.S. 474; Scott, p. 
727-728). En d'autres mots, le droit doit etre acquis 
a une personne en particulier. 

Mais ce n'est pas tout, ii faut aussi que la situa
tion se soit materialisee (Cote, p. 204). Quand un 
droit devient-il assez concret? Le moment variera 
en fonction de la situation juridique en cause. J'y 
reviendrai. ll suffit de dire pour le moment que 
tel le cteces du testateur qui transforme instanta
nement en droits !es attentes des heritiers (voir 
p. ex. Marchand c. Duval, [1973] C.A. 635, p. 
637, et art. 625 C.c.Q.), tel le delit qui fait naitre 
sur-le-champ le droit a la reparation (voir p. ex. 
Holomis c. Dubuc (1974), 56 D.L.R. (3d) 351 
(C.S.C.-B.); Ishida c. Itterman, [1975] 2 W.W.R. 142 
(C.S.C.-B.), et art. 1372 et 1457 C.c.Q.), !'accord 
contractuel confere instantanement aux parties des 
droits et des obligations (voir Cote, p. 205). 

4.2.3 Application aux lois en cause 

Le gouvernement soutient que !es deux lois mo
dificatrices s'appliquent de fa9on immediate et ont 
done necessairement pour effet de transformer !es 
modalites de remboursement puisque celles-ci ont 
trait aux effets futurs du contra!. Selan Jui, la regle 
de la retrospectivite des lois justifie ce resultat. ll 
pretend que le remboursement suivant !es modali
tes prevues au contrat ne constituait qu'une expec
tative. L'analyse du contexte appuierait ce resultat 
car, chaque annee, le regime s'applique a un grand 
nombre d'etudiants devant, en toute equite, etre as
sujettis aux memes modalites de remboursement. 
Le gouvernement ajoute que !'administration in
dividualisee serait tres problematique et porterait 
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loans on an individual basis would be problem
atic. Also, it would directly undermine the integ
rity of the plan, which must be uniform, and this 
is another indication that the legislature could not 
have intended that loans be administered on an 
individual basis. 

The appellant submits that his situation is a tan
gible one governed by a private contract the admin
istration of which is the responsibility of a financial 
institution, not the government. He points out that 
the certificate was amended in 1997 to require him 
to comply with the repayment terms that would be 
in effect at the time he had to begin repaying the 
loan. The appellant thus argues that the two stat
utes modifying the legal obligations that are as
sumed and must in all cases be performed by the 
parties are retroactive. However, since retroactivity 
is not specified, it cannot be imposed. 

4.2.3.1 Amending Act, 1997 

The basic fact remains that the appellant and the 
financial institution signed a loan certificate pro
vided by the Minister, thereby turning the certifi
cate into a contract and crystallizing the parties' 
rights and obligations. 

The Amending Act, 1997, which shortened the 
interest exemption period by one month, does 
not contain any transitional provision that might 
reveal the legislature's intent. In short, there is 
nothing to justify a conclusion that the legisla
ture clearly and unambiguously intended to ap
ply the new provisions so as to limit the rights of 
borrowers. Moreover, it seems obvious to me that 
just because the government argues for the imme
diate and future application of the Amending Act, 
1997 does not mean it is authorized to interfere 
with rights conferred on the appellant in his con
tract. The Amending Act, 1997 does not refer to 
contracts that have already been entered into and 
therefore cannot apply to them. Moreover, I can 
find no evidence in the record that justifies imput
ing to the legislature an intention to interfere with 
vested rights. Nevertheless, let us continue with 
the review of the amending statutes. 

directement atteinte a l'integrite du regime, qui doit 
etre uniforme. II s'agirait d'une autre indication que 
le legislateur n'a pu vouloir individualiser !'admi
nistration des prets. 

Pour sa part, l'appelant pretend que sa situation 
est individualisee, regie par un contrat prive dont 
la gestion est confiee a une institution financiere, 
et non au gouvernement. II rappelle que le certi
ficat a ete modifie en 1997 pour le soumettre aux 
conditions de remboursement qui seraient en vi
gueur au moment oil il devrait commencer a rem
bourser le pret. L'appelant fait done valoir que Jes 
deux Iois modifiant les obligations juridiques assu
mees par les parties et qui doivent dans taus Jes 
cas etre remplies sont r6troactives. Or, puisque la 
retroactivite n'est pas specifiee, elle ne peut etre 
imposee. 

4.2.3.1 La Loi modificatrice de 1997 

Fondamentalement, ii demeure que l'appelant 
et !'institution financiere ant signe un certificat de 
pret fourni par le ministre, le transformant de ce 
fait en un contrat et cristallisant les droits et obliga
tions des parties. 

La Loi modificatrice de 1997 qui a eu pour effet 
de reduire d'un mois Ia periode d'exemption d'inte
ret ne contient aucune disposition transitoire pou
vant reveler !'intention du legislateur. Bref, rien ne 
permet de conclure ii. !'intention claire et non ambi
gue du legislateur d'appliquer les nouvelles disposi
tions de fa9on a reduire Jes droits des empnmteurs. 
II me semble par ailleurs evident que le seul fait de 
preconiser une application immediate et future de 
Ia Loi modificatrice de 1997 n'autorise pas le gou
vernement a porter atteinte aux droits conf6r6s a 
I'appelant par son contra!. La Loi modificatrice de 
1997 ne fait pas mention des contrats deja conclus 
et ne saurait done s'appliquer a eux. Par ailleurs, 
je ne vois dans le dossier aucun element permet
tant d'imputer au legislateur la volonte de porter at
teinte a des droits acquis. Poursuivons neanmoins 
!'examen des Iois modificatrices. 
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4.2.3.2 Amending Act, 1998 

In the Amending Act, 1998, the legislature pro
vided for transitional measures in s. 13. It is the 
second paragraph of this section that interests us: 

13. The provisions introduced by sections 2 and 3 of 
this Act are applicable in respect of the years of alloca
tion subsequent to their coming into force. 

The other provisions introduced by this Act and the 
first regulations made thereunder are applicable to the 
juridical situations in progress at the time of their com
ing into force. 

The issue is therefore what the expression ''.juridi
cal situations in progress" means. The majority of 
the Court of Appeal, as well as Journet J. of the 
Superior Court, found that the expression covered 
all student loans contracted before and after the 
coming into force of the new legislation. I do not 
agree. 

First of all, it is necessary to determine the true 
scope of this section: does it clearly state the legis
lature's intention to change the terms of contracts 
of loan entered into prior to May 1, 1998? I do not 
think so. 

It will be helpful at this point to set out the le
gal steps for obtaining a student loan. The follow
ing passage is from the appellant's factum (at para. 
101): 

We would submit that there are two legal steps re
quired for the obtaining of a Student Loan: first, the is
suance of the Loan Certificate by the Minister and sec
ond, the signing of the Loan Certificate by the student 
and the Financial Institution to conclude a contract. 
The first step, by which the student obtains his Loan 
Certificate, creates the student's right to proceed to the 
second step and receive his Student Loan in accordance 
with the specific terms and conditions indicated on the 
Loan Certificate. If a change in the law were to modify 
the terms and conditions of student loans, this change 
(in the absence of clear legislative language) would not 
apply to modify or amend Loan Certificates already is
sued, as long as the student who had received it, signed 
it within the stipulated delay (90 days as per section 
60 of the Regulation respecting financial assistance 
for education expenses, R.R.Q., c. A-13.3, R-1). In other 
words, by the mere receipt of his Loan Certificate, a 

4.2.3.2 La Loi modijicatrice de 1998 

Dans la Loi modi.ficatrice de 1998, le legisla
teur a prevu des mesures transitoires a !'art. 13. Le 
deuxieme paragraphe est celui qui nous interesse : 

13. Les dispositions introduites par les articles 2 et 3 
de la presente loi sont applicables a 1'6gard des annees 
d'attribution post6rieures a leur entr6e en vigueur. 

Les autres dispositions de la presente loi ainsi que 
les premiers reglements pris pour leur application sont 
applicables aux situations juridigues en cours lors de 
leur entree en vigueur. 

La question est done de savoir ce que signifient Jes 
mots « situations juridiques en cours ». Les juges 
majoritaires de la Cour d'appel, ainsi que le juge 
Journet, de la Cour superieure, ont conclu que !'ex
pression visait taus !es prets etudiants conclus avant 
et apres l'entree en vigueur des nouvelles disposi
tions.Jene suis pas d'accord. 

D'abord, nous devons nous interroger sur la por
tee reelle de cet article : enonce-t-il clairement !'in
tention du legislateur de changer Jes conditions des 
contrats de pret conclus prealablement au 1 er mai 
1998? Je ne le crois pas. 

II convient de rappeler ici Jes etapes juridiques 
qui menent a l'obtention d'un pret etudiant. Je cite 
un passage du memoire de l'appelant (par. 101) : 

[TRADUCTION] Nous soutenons que, legalement, 
deux etapes doivent Ctre franchies pour l'obtention d'un 
prCt 6tudiant : la premiere, la d6livrance d'un certificat 
de pret par le Ministre et, la deuxiCme, la signature du 
certificat de pret par l'etudiant et l'institution financiCre 
pour la formation d'un contrat. La premiere etape, oU 
l'6tudiant obtient le certificat de pret, confCre le droit de 
passer a la deuxiCme et d'obtenir un prCt aux conditions 
6tablies dans le certificat de pret. Advenant la modifica
tion de ces conditions par la loi, a d6faut de dispositions 
claires en ce sens, elle n'aura pas pour effet de modifier 
un certificat de pret deja delivre, a condition que 1'6tu
diant qui l'a obtenu l'ait signe dans le d6lai imparti (90 
jours suivant fart. 60 du Reglement sur !'aide finan
cil!re aux itudes, L.R.Q., ch. A-13.3, art. 1). En d'autres 
termes, du seul fait d'avoir obtenu un certificat de pret, 
l'etudiant aurait le droit de signer ce certificat et d'ob
tenir un pret 6tudiant aux conditions precis6es dans le 
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student would have a right to sign the Loan Certificate 
and obtain his Student Loan in accordance with the 
terms and conditions of the Loan Certificate, notwith
standing a change in the governing law. 

In my opinion, the appellant is correct to submit 
that, in the general context of the plan, the expres
sion ''.juridical situations in progress" applies to a 
student who has received a loan certificate but not 
yet signed it (nor has the financial institution done 
so). 

Section 13 does not provide that the amendments 
apply to contracts or "contractual situations". Yet 
it appears that in the past the Quebec legislature 
has drawn a distinction between "legal (juridical) 
situations which exist" and contractual situations 
which exist", as it used both expressions in the 
Implementation Act (in the Implementation Act, the 
equivalent used for the words "en cours" was "which 
exist", while in the Amending Act, I998 the equiv
alent used for the same words was "in progress"). 
Section 3 of the Implementation Act contains the 
expression "legal situations which exist": 

3. The ne\v legislation is applicable to legal situa
tions which exist when it comes into force. 

Any hitherto unfulfilled conditions for the creation 
or extinction of situations in the course of being cre
ated or extinguished are therefore governed by the new 
legislation; it also governs the future effects of existing 
legal situations. 

Section 4 of the same statute contains the expres
sion "contractual situations which exist": 

4. In contractual situations which exist when the 
new legislation comes into force, the former legislation 
subsists where supplementary rules are used to deter
mine the extent and scope of the rights and obligations 
of the parties and the effects of the contract. 

However, the provisions of the new legislation apply 
to the exercise of the rights and the performance of the 
obligations, and to their proof, transfer, alteration or ex
tinction. 

We need not, in the instant case, define these ex
pressions in the context of the Implementation Act, 
which, as I mentioned above, is based on the ideas 

certificat, malgre toute modification apport6e au droit 
applicable. 

A mon avis, l'appelant a raison de pretendre que, 
dans le contexte general du regime, « situations 
juridiques en cours » s'entend d'un etudiant qui a 
re\'.u son certificat de pret, mais ne !'a pas encore 
signe (non plus que !'institution financiere). 

L'article 13 ne prevoit pas que Jes modifica
tions s'appliquent aux contrats ou aux « situations 
contractuelles ». Or, ii appert que, dans le passe, le 
legislateur quebecois a etabli une distinction entre 
« situations juridiques en cours » et « situations ju
ridiques contractuelles en cours », utilisant Jes deux 
expressions dans la Loi d'application. L'article 3 de 
cette Joi contient en effet !'expression « situations 
juridiques en cours » : 

3. La loi nouvelle est applicable aux situations iuri
digues en cours lors de son entr6e en vigueur. 

Ainsi, les situations en cours de creation ou d'extinc
tion sont, quant aux conditions de creation ou d'extinc
tion qui n'ont pas encore 6t6 remplies, r6gies par Ia loi 
nouvelle; celle-ci r6git egalement les effets a venir des 
situations juridiques en cours. 

L'article 4 de la meme Joi emploie pour sa part !'ex
pression « situations juridiques contractuelles en 
cours » : 

4. Dans les situations juridiques contractuelles en 
cours !ors de l'entr6e en vigueur de la loi nouvelle, la loi 
ancienne survit lorsqu'il s'agit de recourir a des regles 
suppl6tives pour d6terminer la portee et I'Ctendue des 
droits et des obligations des parties, de meme que les 
effets du contrat. 

Cependant, les dispositions de la loi nouvelle s'appli
quent a l'exercice des droits et a !'execution des obliga
tions, 3. leur preuve, leur transmission, leur mutation OU 

leur extinction. 

II n'est pas question ici de definir la portee de ces 
expressions dans le contexte de la Loi d'application 
et dont la teneur est inspiree, comme j'ai note, des 
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of P. Roubier (see P.-A. Cote and D. Jutras, Le droit 
transitoire civil: Sources annoti!es (1994)). It is 
nonetheless significant that both expressions have 
been used by the Quebec legislature, which means 
that they must refer to different realities. 

In the case at bar, a contract was signed and en
tered into before new provisions came into force. 
The contract continued to produce its effects not
withstanding those provisions. The rights and obli
gations resulting from the contract were fixed and 
crystallized as soon as the contract was entered 
into (see P. Roubier, Le droit transitoire: conjlits 
des lois dans le temps (2nd ed. 1993), at pp. 315-
16; H., L. and J. Mazeaud and F. Chabas, Leqons 
de droit civil, t. 1, vol. 1, Introduction a l'iftude du 
droit (11th ed. 1996), No. 147). Naturally, this in
cluded the repayment terms, which are essential 
clauses in any contract of loan. On this point, I 
adopt the following words of Rothman J.A.: 

Nor can I easily accept that the phrase"[ . .. juridical 
situations in progress ... ]" was intended to make the 
1997 and 1998 amendments applicable so as to reduce 
the interest exemption period provided in the previously 
existing statute and in the contract signed by the bor
rowing student and the lending bank. In my respectful 
opinion, once the loan was approved by the Department 
and the contract of loan was signed by the student and 
the bank, appellant's obligation to pay interest and his 
exemption from the payment of interest were not "[ju
ridical situations in progress]". They were rights and ob
ligations which were no longer "in progress". They were 
crystallized, finalized and definitively concluded under 
the terms and conditions of the contract. [para. 34] 

In light of the ambiguity of s. 13 of the Amending 
Act, 1998, we must apply the principle against in
terference with vested rights. 

The cases dealing with purely statutory rights 
that an individual did not exercise prior to a legisla
tive amendment are of no help here (see Gustavson 
Drilling; Attorney General of Quebec; Venne). In 
the instant case, the right was provided for in leg
islation but was later incorporated into a private 
contract (between the student and the financial in
stitution) in which the parties freely, and on an in
formed basis, defined their rights and obligations. 

travaux de P. Roubier (voir P.-A. Cote et D. Jutras, 
Le droit transitoire civil : Sources annotees (1994)). 
II est neanmoins significatif de noter que !es deux 
expressions sont utilisees par le legislateur quebe
cois et doivent par consequent se rapporter a des 
realites differentes. 

Dans la presente affaire, un contrat est signe et 
conclu avant l'entree en vigueur de nouvelles dis
positions. Le contra! continue de produire ses ef
fets malgre celles-ci. Les droits et Jes obligations 
decoulant du contra! sont en effet fixes et cristal
lises des la conclusion du contrat (voir P. Roubier, 
Le droit transitoire : conjlits des /ois dans le temps 
(2e ed. 1993), p. 315-316; H., L. et J. Mazeaud 

. et F. Chabas, Leqons de droit civil, t. 1, vol. 1, 
Introduction a l'itude du droit (lle ed. 1996), n° 
147). Bien entendu, cela comprend Jes modalites de 
remboursement, clauses essentielles de tout contrat 
de pret. A cet egard, je fais miens !es propos du 
juge Rothman : 

[TRADUCTION] Je ne suis pas non plus enclin a 
croire que l'emploi de l'expression « ... situations 
juridiques en cours ... » visait a faire en sorte que les 
modifications de 1997 et de 1998 s'appliquent de fa<;on 
a rc!duire la duree du conge d'interets prevu par les dis
positions anterieures et le contrat intervenu entre l'c!tu
diant emprunteur et la banque preteuse. A mon humble 
avis, une fois le pret approuve par le Ministere et le 
contrat de pret signe par l'c!tudiant et la banque, l'obli
gation de l'appelant de payer les interets et l'exemption 
dont ii beneficiait a cet egard n'etaient plus des « situa
tions juridiques en cours ». Ces droits et ces obligations 
n'etaient plus« en cours ». lls 6taient cristallises, arre
t6s et etablis definitivement par le contrat. [par. 34] 

Devan! l'ambigulte de !'art. 13 de la Loi modifi
catrice de 1998, nous devons appliquer le principe 
du respect des droits acquis. 

La jurisprudence relative a des droits purement 
legaux dont le justiciable ne s 'etait pas prevalu avant 
une modification legislative ne sont d'aucune utili
te en l'espece (voir Gustavson Drilling; Procureur 
general du Quebec; Venne). Dans la presente af
faire, le droit est prevu dans la Joi, mais ii est par la 
suite insere dans un contra! prive (entre l'etudiant 
et !'institution financiere) oil Jes parties definissent 
librement et en toute connaissance de cause leurs 
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It was the contract (not the legislation) that creat
ed rights and obligations for the parties as soon as 
it was formed (see Cote, at p. 163; Epiciers Unis, 
at para. 48; Township of Nepean v. Leikin (1971), 
16 D.L.R. (3d) 113 (Ont. C.A.); Location Triathlon 
Inc. v. Boucher-Forget, [1994] R.J.Q. 1666 (Sup. 
Ct.)). The right not to pay more interest than the 
contract specified was also acquired at that time. 

With regard to the administrative grounds raised 
by the government, particularly the need for con
sistent and equal treatment of students who com
plete their studies at the same time, they cannot 
lead the Court to disregard the express wording of 
the private contract. On this point, Rothman J.A. 
wrote the following: 

With great respect, I do not think this is a question 
of treating students uniformly nor even treating all stu
dents equitably. It is rather a question of respecting the 
difference in contractual rights and obligations con
cluded prior to the amendments. I can see nothing eq
uitable in impairing the contractual rights and obliga
tions that were concluded prior to the amendments on 
the basis that all students should be treated uniformly 
in their conditions of loan repayment. There is nothing 
equitable in treating students less favourably than they 
were entitled to be treated under their contracts and un
der the law that was applicable when the contracts were 
concluded. [para. 46] 

It is perfectly normal for some students who com
pleted their studies on the same date to be treat
ed differently if they obtained their student loans 
at different times and signed different loan agree
ments on an informed basis. It is the very foun
dation of the individualized contractual right that 
leads to this result. In determining the scope of the 
obligations of the parties to the contract, there is 
no reason to disregard the date the contract was en
tered into in favour of the date studies were com
pleted; the government expressed its intention in 
the loan certificate. 

5. Conclusion 

The Quebec legislature's involvement in student 
loans clearly makes such loans one component of a 

droits et leurs obligations. C'est !'accord contrac
tuel qui, des sa formation, confere Jes droits et Jes 
obligations aux parties (et non la Joi) (voir Cote, p. 
205; Epiciers Unis, par. 48; Township of Nepean 
c. Leikin (1971), 16 D.L.R. (3d) 113 (C.A. Ont.); 
Location Triathlon Inc. c. Boucher-Forget, [1994] 
R.J.Q. 1666 (C.S.)). Le droit de ne pas payer plus 
d'interets que ce que prevoit le contrat est aussi ac
quis ace moment-la. 

En ce qui concerne Jes raisons administratives 
invoquees par le gouvernement, notamment la ne
cessite d'un traitement uniforme et egal des etu
diants qui terminent leurs eludes en meme temps, 
elles ne peuvent amener la Cour a faire abstraction 
du libelle explicite du contrat prive. A ce sujet, le 
juge Rothman a <lit ce qui suit : 

[TRADUCTION] En toute deference, je ne crois pas 
qu'il s'agisse de traiter les etudiants uniformement ni 
meme equitablement. II s'agit plutOt de respecter des 
obligations et des droits diff6rents issus d'un contrat 
anterieur a Ia modification. Je ne vois rien d'equitable 
dans l'atteinte aces droits et aces obligations d6j3. exis
tants au motif que tousles etudiants devraient etre trai
tes de la meme maniere en ce qui a trait aux conditions 
de remboursement du pret. II n'y a rien d'6quitable dans 
le fait de traiter un etudiant mains favorablement que ce 
que pr6voyaient son contrat et le droit applicable lors de 
la formation de celui-ci. [par. 46] 

Le fait que plusieurs etudiants ayant !ermine leurs 
eludes a la meme date fassent l'objet d'un traite
ment different est tout a fait normal si !es etudiants 
en question ant obtenu leurs prets etudiants a des 
moments diff6rents et ant sign6 en pleine connais
sance de cause des conventions de pret differentes. 
C'est le fondement meme du droit contractuel in
dividualise qui mene a ce resultat. II n'y a pas lieu 
d'ecarter la date de la conclusion du contrat au be
nefice de celle de la fin des eludes pour determiner 
l'etendue des obligations des parties au contrat; le 
gouvernement a exprime sa volonte dans le certifi
cat de pret. 

5. Conclusion 

I:intervention du legislateur quebecois dans 
le domaine des prets etudiants fail sans doute de 
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social program designed to improve access to edu
cation. However, it is impossible to disregard the 
fact that the legislature intended its program to 
be based on private contractual obligations, even 
though several terms of the contract were to be 
imposed on students. The contract of loan between 
the student and the financial institution, which 
arises out of the loan certificate issued by the 
Minister, creates rights and obligations as soon as 
the contract is entered into. This explains the need 
not to interfere with vested rights. 

I would therefore allow the appellant's action: 
(1) student borrowers with student loans that were 
active on July 1, 1997 have a vested right with re
spect to the duration of the exemption period appli
cable when the contracts were signed, as this right 
was not affected by the Amending Act, 1997; and 
(2) students with loans that were active on May 1, 
1998 have a vested right with respect to the dura
tion of the exemption period applicable when the 
contracts were signed, as this right was not affected 
by the Amending Act, 1998. The case is remanded 
to the Superior Court to determine the method for 
making claims, the amounts owed by Quebec and 
the payment procedures. 

For these reasons, the appeal is allowed and the 
judgments of the Court of Appeal and the Superior 
Court are set aside, with costs throughout. 

English version of the reasons delivered by 

DESCHAMPS J. (dissenting) - In declaring, 
in s. 13, that the Act to amend the Act respect
ing financial assistance for students, S.Q. 1997, 
c. 90 (''.A.FAS"), applied to juridical situations in 
progress, the Quebec legislature clearly indicated 
that the statute applied with immediate effect to the 
exemption period for the payment of interest by the 
appellant to his financial institution. 

As this Court held in Epiciers Unis Mi!tro
Richelieu Inc., division "Econogros" v. Collin, 
[2004] 3 S.C.R. 257, 2004 sec 59, common law 
concepts that place a strong emphasis on vested 

ceux-ci un element du programme social visant a 
promouvoir l'accessibilite aux etudes. Cependant, 
ii est impossible de faire fi de la volonte du legis
lateur que son programme se fonde sur Jes obli
gations contractuelles privees, meme si plusieurs 
conditions du contrat devaient etre imposees aux 
etudiants. Le contrat de pret entre l'etudiant et 
!'institution financiere, qui decoule du certificat de 
pret delivre par le ministre, cree des droits et des 
obligations des sa conclusion. De Iii la necessite de 
respecter Jes droits acquis. 

J'accueillerais par consequent !'action de l'ap
pelant : (1) Jes etudiants emprunteurs dont le pret 
etudiant etait en cours au 1cr juillet 1997 benefi
cient d'un droit acquis quant a la duree de la pe
riode d'exemption applicable lors de la signature du 
contrat, ce droit n'etant pas touch6 par la Loi mo
dijicatrice de 1997; (2) Jes etudiants dont le pret 
etait en cours au 1 er mai 1998 beneficient d'un droit 
acquis quant a la duree de la periode d'exemption 
applicable !ors de la signature du contra!, ce droit 
n'etant pas couche par la Loi modijicatrice de 1998. 
Le dossier est renvoye a la Cour superieure pour 
qu'elle determine le mode de reclamation, Jes mon
tants dus par Quebec, ainsi que Jes modalites de 
paiement. 

Pour ces motifs, le pourvoi est accueilli et Jes ju
gements de la Cour d'appel et de la Cour superieure 
sont infirmes, le tout avec depens devant tomes Jes 
cours. 

Les motifs suivants ant ete rendus par 

LA JUGE DESCHAMPS (dissidente) - En de
clarant a !'art. 13 que la Loi modijiant la Loi sur 
l'aide jinanciere aux etudiants, L.Q. 1997, ch. 90 
(«LAFE»), s'appliquait aux situations juridiques 
en cours, le legislateur quebecois a clairement in
dique que cette Joi s'appliquait avec effet immediat 
a la periode d'exemption de paiement des interets 
payables par l'appelant a son institution financiere. 

Comme !'a decide la Cour dans Epiciers Unis 
Mitro-Richelieu Inc., division « Econogros » 
c. Collin, [2004] 3 R.C.S. 257, 2004 CSC 59, 
Jes concepts de common law qui font une large 
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rights do not apply where an approach based on the 
immediate application of legislation and the con
cept of juridical situations in progress is adopted. 
Thus, the doctrine of vested rights should not be 
relied on to decide the instant case. 

Bastarache J. is of the opinion that the expres
sion "juridical situations in progress" applies only 
to situations that are still being formed (para. 47) 
and that the effects of the contract continue to be 
governed by the legislation in force when the con
tract was entered into (para. 49). I myself believe 
that the expression includes both situations that are 
being formed and the effects of a given juridical 
situation. 

In using the expression "situations juridiques 
en cours" (in English, "juridical situations in 
progress" in the AFAS, but "legal situations which 
exist" in the context of the transitional law relating 
to the implementation of the Civil Code of Qw!bec), 
the Quebec legislature drew inspiration from jurist 
Paul Roubier's work on transitional law (Droit ci
vil quebecois (loose-leaf), vol. 8, at para. DTl 555, 
"Confiit de Joi dans le temps"). Since transitional 
law is precisely what we are concerned with in the 
instant case, I consider it relevant to refer to his 
writings to determine the scope of the expression 
(P. Roubier, Le droit transitoire: conjlits des Zais 
dans le temps (2nd ed. 1993)): 

[TRANSLATION] The term "legal [juridical] situ
ation" was chosen intentionally as being the most en
compassing. We consider it better than "vested rights" 
because it is not subjective in nature ... we also consid-
er it better than "legal relationship" ... which implies a 
direct relationship between two persons, whereas a le
gal situation can be unilateral and can be set up against 
any person whomsoever. 

To understand the difficulties that may result from 
the temporal effect of a statute, one need only note 
that legal situations generally do not come about all at 
once; they develop over time, such that the new statute 
may come into effect at a certain point in this develop
ment .... 

place a la notion de droits acquis sont ecartes dans 
le contexte de !'adoption de l'approche fondee sur 
!'application immediate des lois et sur la notion de 
situation juridique en cours. Le litige ne devrait 
done pas etre resolu en ayant recours a la theorie 
des droits acquis. 

Le juge Bastarache est d'avis que !'expression 
« situations juridiques en cours » ne vise que les 
situations en cours de formation (par. 47) et que Jes 
effets du contrat continuent d'etre regis par la loi 
qui etait en vigueur !ors de la conclusion du contrat 
(par. 49). Je crois plut6t que cette expression inclut 
tant Jes situations en cours de formation que !es ef
fets d'une situation juridique donnee. 

En utilisant !'expression « situations juridiques 
en cours », le legislateur quebecois s'est inspire des 
travaux du juriste Paul Roubier sur le droit tran
sitoire (Droit civil quebicois (feuilles mobiles), t. 
8, par. DTl 555, « Conflit de Joi dans le temps »). 
Comme le litige concerne justement le droit tran
sitoire, je considere pertinent de me reporter a ses 
ecrits pour cerner la portee de !'expression susmen
tionnee (P. Roubier, Le droit transitoire : conjlits 
des lois dans le temps (2° ed. 1993)) : 

Ce mot de situation juridique a ete choisi a dessein 
comme le plus vaste de tons; nous le jugeons sup6rieur 
au terme de droits acquis, en ce qu'il n'a pas un carac
tere subjectif [ ... ]; nous le jugeons 6galement sup6rieur 
a celui de rapportjuridique [ ... ], [expression] qui impli
que une relation directe entre deux personnes, alors que 
la situation juridique peut etre unilaterale et opposable 
a toute personne, quelle qu'elle soit. 

Or, pour comprendre quelles difficult6s peuvent re
sulter de l'action d'une loi dans le temps, ii suffit de 
constater que ces situations juridiques ne se realisent 
pas en general en un seul moment; elles ant un deve
loppement dans le temps, de telle maniere que la loi 
nouvelle peut intervenir a un certain moment de ce de
veloppement ... 
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However. this is where an essential distinction must 
be drawn as regards the development of the successive 
moments of a legal situation: there is a dynamic phase, 
which is the moment when the situation is created (and 
also when it is extinguished), and there is a static phase. 
which is the period when the situation produces its ef
fects. [Emphasis added; pp. 181-82.] 

If we rely on Roubier's use of the expression "le
gal situation", this concept encompasses at once the 
formation of the situation, its extinction and its ef
fects. In light of this work, there is no reason to 
conclude that, when the legislature used the words 
"juridical situations in progress", it intended to re
fer to juridical situations in the process of being 
formed but not to juridical situations in the process 
of producing effects. 

P.-A. Cote and D. Jutras (Le droit transitoire 
civil: Sources annotees (1994)), commenting 
on Roubier's theory, also include in the expres
sion "legal situations which exist" not only to the 
dynamic phase, that is, the formation and extinc
tion of a juridical situation, but also to the static 
phase, that is, its effects: 

[TRANSLATION] In Roubier's system, once a rule has 
been tied to a given legal situation, a distinction must 
be drawn based on whether the rule relates to the situ
ation's creation or extinction or determines its effects. 
There are two phases in the development of legal situ
ations: the dynamic phase, which corresponds to their 
formation and extinction, and the static phase, which 
corresponds to their effects. This distinction between 
the dynamic (formation and extinction) phase and 
the static (effects) phase of a legal situation is ech
oed in the second paragraph of sections 2 and 3 of the 
ln1plen1entation Act. [para. 1.048] 

It is true that these comments relate to the Act 
respecting the implementation of the reform of 
the Civil Code, S.Q. 1992, c. 57 ("Implementation 
Act"), and that we do not have to interpret that stat
ute here. However, we cannot disregard the fact 
that the same legislature, in the same decade, used 
the same expression for a concept that originated in 
the same legal works. 

Mais ici se place une distinction de toute premiere 
importance dans le cteveloppement des moments suc
cessifs d'une situation juridique : ii y a une phase dyna
mique. qui correspond au moment de la constitution de 
cette situation (et aussi au moment de son extinction); 
ii y a une phase statique. qui correspond au moment oil 
cette situation produit ses effets. [Je souligne; p. 181-
182.] 

Suivant l'emploi que fait Roubier de !'expression 
« situation juridique », ce concept englobe tant la 
constitution de la situation que son extinction et 
ses effets. A la lumiere de ces travaux, ii n'y a pas 
de raison de conclure que, en utilisant !'expression 
« situations juridiques en cours », le 16gislateur 
voulait designer Jes « situations juridiques en cours 
de constitution » mais non Jes « situations juridi
ques en cours d'effet ». 

Les auteurs P.-A. Cote et D. Jutras (Le droit tran
sitoire civil : Sources annotees (1994)), qui com
mentent la theorie de Roubier, incluent eux aussi 
dans !'expression « situation juridique en cours » 
non seulement la phase dynamique, c'est-a-dire 
la formation et !'extinction de la situation juridi
que, mais aussi la phase statique, c'est-a-dire ses 
effets : 

Une fois que l'on a rattache une regle a une situation 
juridique donnee, il faut, dans le systeme de Roubier, 
distinguer les regles selon qu'elles se rapportent a la 
creation OU 3. }'extinction de la Situation juridique OU 

qu'elles en determinent les effets. On distingue deux 
phases dans le developpement des situations juridiques : 
la phase dynamique, qui correspond a leur formation et 
a leur extinction, et la phase statique, qui correspond a 
leurs effets. Le Iegislateur, au second alinea des arti
cles 2 et 3 de la Loi d'application, fait d'ailleurs echo 
a cette distinction entre la phase dynamique (formation 
et extinction) et la phase statique (effets) des situations 
juridiques. [par. 1.048] 

II est vrai que ces commentaires se rapportent 
a la Loi sur !'application de la reforme du Code 
civil, L.Q. 1992, ch. 57 («Loi d'application »), et 
qu'il ne s'agit pas ici d'interpreter cette Joi. II n'est 
cependant pas possible de faire abstraction de !'uti
lisation qui est faite de la meme expression par 
le meme Jegislateur dans la meme decennie, d'un 
concept qui trouve sa source dans Jes memes tra
vaux juridiques. 
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The Quebec Court of Appeal has also held that 
the expression "legal situation" includes effects: 

[TRANSLATION] Even where it is created unilaterally 
and there is no immediate legal relationship, the con
cept of "legal situation" applies to the existence of legal 
effects from the moment the situation arises. [Emphasis 
added.] 

(Montreal (Ville) v. 9013-5286 Quebec inc., [2002] 
Q.J. No. 2361 (QL), at para. 18) 

Thus, when a loan certificate is issued to a stu
dent, a juridical situation (a situation that produces 
legal effects) is created. This situation does not 
cease to be "in progress" when the student and the 
financial institution together sign the certificate, 
transforming it into a contract ofloan. To adopt the 
approach suggested by Bastarache J. would mean 
that the legislature has split the concept into two 
parts: the formation of the contract and its effects 
(para. 47). I cannot accept this interpretation. An 
interpretation that denies that a juridical situation 
is still "in progress" when it has been formed, has 
not been extinguished and is producing effects is 
not consistent with the theory on which the legisla
ture relied. 

In the case at bar, the obligation to pay inter
est flowed from the contract, and the interest ex
emption period was clearly in progress. Since the 
duration of this exemption period was legislated, 
it could be modified by legislation of immediate 
application. 

It is also strange to limit the scope of the ex
pression by referring to s. 4 of the Implementation 
Act. This section establishes a specific rule for con
tractual situations governed by the Civil Code of 
Quebec, S.Q. 1991, c. 64. In such situations, new 
legislation applies only "to the exercise of the 
rights and the performance of the obligations, and 
to their proof, transfer, alteration or extinction". 
The section does not say that effects are exclud
ed from the expression "legal situations which ex
ist". Moreover, the Implementation Act deals with 
the dynamic and static phases in the same way, re
gardless of whether the situation is a contractual 

La Cour d'appel du Quebec a elle aussi juge 
que !'expression « situation juridique » incluait Jes 
effets : 

MSme dans l'unilateralite de sa constitution et en !'ab
sence d'un rapport juridique immediat, la notion de si
tuationjuridique se rattache a !'existence d'effets juridi
ques des sa survenance. [Je souligne.] 

(Montreal (Ville) c. 9013-5286 Quebec inc., [2002] 
J.Q. n° 2631 (QL), par. 18) 

Or, des que le certificat de pret est accorde a 
!'etudiant, la situation juridique est creee (c'est-il.
dire une situation qui produit des effets juridiques). 
Cette situation juridique ne cesse pas d'etre « en 
cours » lorsque l'etudiant signe le certificat de pret 
conjointement avec !'institution financiere, trans
formant le certificat en contrat de pret. Adopter 
l'approche suggeree par le juge Bastarache signifie
rait que le legislateur a scincte le concept en deux : 
la formation du contra! et ses effets (par. 47). Je ne 
puis accepter cette interpretation. Une interpreta
tion qui nie qu'une situation juridique est encore 
« en cours » lorsqu'elle est formee, non eteinte et 
produit des effets ne respecte pas la theorie sur la
quelle le Jegislateur s'est fonde. 

En l'espece, !'obligation de payer Jes interets de
coule du contrat et la periode d'exemption du paie
ment des interets est clairement en cours. Comme 
la duree de cette periode d'exemption est d'origine 
legislative, elle peut etre modifiee par une Joi d'ap
plication immediate. 

II est par ailleurs etrange de limiter la portee de 
!'expression en se reportant a !'art. 4 de la Loi d'ap
plication. Cet article enonce une regle particuliere 
pour Jes situations juridiques contractuelles regies 
par le Code civil du Quebec, L.Q. 1991, ch. 64. 
Pour ces situations, la Joi nouvelle s'applique seu
lement « a l'exercice des droits et a ]'execution des 
obligations, a leur preuve, leur transmission, leur 
mutation ou leur extinction ». Cet article ne dit nul
lement que Jes effets sont exclus de !'expression« si
tuation juridique contractuelle ». D'ailleurs, dans la 
Loi d'application, Jes phases dynamique et stati
que sont traitees de la meme fa9on, qu'il s'agisse 
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situation or any other legal situation. It is thus 
clear that effects are included in the legal situation 
concept. 

Furthermore, an interpretation according to 
which the transitional provision applies to "a stu
dent who has received a loan certificate but not yet 
signed it (nor has the financial institution done so)" 
is so narrow that I cannot convince myself that the 
legislature could have intended to limit the scope 
of the AFAS in this way. In Medovarski v. Canada 
(Minister of Citizenship and Immigration), [2005] 
2. S.C.R. 539, 2005 SCC 51, at para. 43, the Court 
rejected an interpretation that limited the applica
tion of new legislation to a very limited number of 
cases. I believe that the same principle of interpre
tation applies in the instant case. 

In Epiciers Unis Metro-Richelieu, the Court did 
not hesitate to recognize the retrospectivity of a pro
vision of the Civil Code of Quebec. Retrospective 
effect is but one aspect of the concept of the im
mediate effect of legislation. In The Interpretation 
of Legislation in Canada (3rd ed. 2000), at p. 154, 
Professor P.-A. Cote says the following on this 
subject: 

Where a new statute is declared applicable, for the 
future, to situations underway, we say it has immedi
ate effect. This notion is used here to describe a situa
tion not only where the facts contemplated by the rule 
are underway at the moment the law is modified (what 
Heron calls the general effect of the new statute), but 
also to describe situations where it is the legal effects 
of the rule which are underway (what Heron calls the 
retrospective effect of the statute). 

It is in fact the retrospective aspect of the legisla
tion that is in issue in the instant case. The exemp
tion period has been modified for the future. 

The concept of the immediate effect of legisla
tion has been recognized by the commentators and 
by the courts. In its terse majority judgment in the 
case at bar, the Court of Appeal merely applied a 
concept it was familiar with. The legislature is free 
to enact statutory provisions that may seem harsh. 
It is not the place of the courts to interfere in the 
legislative process. 

d'une situation juridique contractuelle ou de toute 
autre situation juridique. Cela demontre clairement 
que Jes effets sont integres au concept de situation 
juridique. 

Au surplus, !'interpretation voulant que la dis
position transitoire s'applique a « un etudiant qui 
a re9u son certificat de pret, mais ne l'a pas enco
re signe (non plus que !'institution financiere) » est 
si etroite que je ne peux me convaincre que le le
gislateur ait pu vouloir limiter ainsi la portee de la 
LAFE. Dans Medovarski c. Canada (Ministre de la 
Citoyennete et de !'Immigration), [2005] 2 R.C.S. 
539, 2005 CSC 51, par. 43, la Cour a rejete une in
terpretation qui limitait !'application d'une loi nou
velle a un nombre tres limite de cas. Je crois que le 
meme principe d'interpretation s'applique ici. 

Dans Epiciers Unis Metro-Richelieu, la Cour 
n'a pas hesite a reconnaitre le caractere retrospectif 
d'une disposition du Code civil du Quebec. L'effet 
retrospectif n'est qu'une des facettes du concept 
de l'effet immediat d'une loi. Dans son ouvrage, 
Interpretation des Zais (3° ed. 1999), p. 193, le pro
fesseur P.-A. Cote, s'exprime ainsi a ce sujet : 

Lorsque Ia loi nouvelle est declaree applicable, pour 
l'avenir, a une situation en cours, on dit qu'elle a un ef
fet immediat. Le terme est ici employe pour designer 
aussi bien le cas oil les faits envisages par la regle sont 
en train de se produire au moment de la modification du 
droit (ce que Jacques Heron appelle l'effet general de la 
loi) que le cas all ce sont les effets juridiques de Ia regle 
qui sont en cours (ce que Jacques Heron appelle l'effet 
retrospectif de la loi). 

C'est justement le valet retrospectif de la loi qui est 
en cause ici. La periode d'exemption est modifiee 
pour l'avenir. 

Le concept de l'effet immediat de la Joi est re
connu par Jes auteurs et dans la jurisprudence. Dans 
son jugement majoritaire lapidaire dans la presente 
affaire, la Cour d'appel n'a fait qu'appliquer une no
tion avec laquelle elle etait familiere. Le Iegislateur 
est libre d'enoncer dans ses lois des dispositions qui 
peuvent paraitre dures. II n'appartient pas aux tri
bunaux de s'immiscer dans le processus legislatif. 
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For these reasons, I am of the opinion that the 
decision of the majority of the Court of Appeal was 
correct. I would dismiss the appeal. 

APPENDIX 

An Act respecting financial assistance for students, 
R.S.Q., c. A-13.3 

15. The Minister shall issue, to a student who is en
titled to it and who is enrolled or deemed to be enrolled 
within the meaning of the regulation, a loan certificate 
authorizing him to contract a loan with a financial in
stitution recognized by the Minister. The modalities of 
presentation of the certificate and payment of the loan 
shall be determined by regulation. 

23. For the purposes of this subdivision, "period of 
exemption" means the period beginning on the date on 
which the borrower obtains a first loan, or on which he 
becomes a full-time student again after having ceased 
to be so, and ending 

(1) on 1 April, for a borrower who completes or 
abandons his full-time studies during or at the end of 
the preceding summer trimester; 

(2) on 1 August, for a borrower who completes or 
abandons his full-time studies during or at the end of 
the preceding autumn trimester; 

(3) on 1 January, for a borrower who completes or 
abandons his full-time studies during or at the end of 
the preceding winter trimester. 

24. The Minister shall pay to any financial institu
tion which has made an authorized loan the interest on 
the balance of such loan at the rate fixed by regulation, 
as long as the borrower is a full-time student and during 
his period of exemption. 

27. In the event of the death of a borrower, the 
Minister shall reimburse the amount of the loan to the 
financial institution. 

28. The Minister shall reimburse to any financial 
institution the losses in principal and interest resulting 
from an authorized loan. 

29. The Minister is subrogated by operation of law 
in the rights of a financial institution to which he makes 
a repayment under section 27 or 28. 

40. After having been notified in accordance with 
the provisions of paragraph 1 of section 39, or after 

Pour ces motifs, je suis d'avis que le jugement 
majoritaire de la Cour d'appel etait bien fonde. 
J'aurais rejete l'appel. 

ANNEXE 

Loi sur !'aide jinanciere aux etudiants, L.R.Q., 
ch. A-13.3 

15. Le ministre delivre, a retudiant qui y a droit et 
qui est inscrit OU repute inscrit au sens du reglement, UO 
certificat de pret dont les modalites de presentation et 
celles de versement du pret sont determinees par regle
ment, l'autorisant a contracter un emprunt aupres d'un 
etablissement financier reconnu par le ministre. 

23. Pour !'application de la presente sous-section, 
« periode d'exemption » signifie la periode qui debute 
a la date a laquelle l'emprunteur obtient un premier pret 
OU redevient etudiant 3. temps plein apres avoir cesse de 
I'etre et se termine: 

1° le icr avril, pour I'emprunteur qui termine ou 
abandonne Ses etudes 3. temps plein au COUIS OU 3. la fin 
du trimestre d'ete precedent; 

2° le ler aofit, pour l'emprunteur qui termine ou 
abandonne ses etudes A temps plein au COUTS OU 3. la fin 
du trimestre d'automne precedent; 

3° le ier janvier, pour I'emprunteur qui termine ou 
abandonne ses 6tudes 3. temps plein au COUrS OU 3. la fin 
du trimestre d'hiver precedent. 

24. Le ministre paie a tout etablissement financier 
qui a consenti un pret autorise l'interet sur le solde de 
ce pret au taux fixe par reglement pendant que l'em
prunteur est etudiant a temps plein ainsi que pendant la 
periode d'exemption de l'emprunteur. 

27. Lars du cteces d'un emprunteur, le ministre rem
bourse a retablissement financier le montant du pret. 

28. Le ministre rembourse 3. tout etablissement fi
nancier les pertes de capital et d'interet resultant d'un 
pret autorise. 

29. Le ministre est subroge de plein droit a tons les 
droits d'un etablissement financier auquel ii fait un rem
boursement en vertu des articles 27 et 28. 

40. Apres avoir ere avise conformement aux dispo
sitions du paragraphe 1° de !'article 39 ou autrement 
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having been otherwise informed of a change which may 
affect the amount of financial assistance to be granted 
to a student, the Minister shall reconsider the duly com
pleted file of the student and render his decision. 

However, in no case may the decision reduce the 
amount of or cancel a loan which has already been con
tracted. 

41. The Minister may, where an application is pro
duced after the time prescribed or where the provisions 
of paragraph 2 of section 39 have been contravened, 
refuse an application, reduce the amount of or cancel 
the financial assistance, or demand the reimbursement 
of any financial assistance already paid in the form of a 
bursary. 

However, in no case may the Minister reduce the 
amount of or cancel a loan which has already been con
tracted. 

62. Any loan contracted under the Student Loans 
and Scholarships Act shall be deemed to have been con
tracted under the provisions of this Act. 

An Act to amend the Act respecting financial assist
ance for students and the General and Vocational 
Colleges Act, S.Q. 1996, c. 79 

S. Section 23 of the said Act is amended 

(1) by replacing the word "April" in paragraph I by 
the word "March"; 

(2) by replacing the word "August" in paragraph 2 by 
the word "July"; 

(3) by replacing the word "January" in paragraph 3 
by the word "December". 

An Act to amend the Act respecting financial as
sistance for students, S.Q. 1997, c. 90 

4. Section 23 of the said Act is replaced by the follow
ing section: 

"23. For the purposes of this subdivision, "period of 
exemption" means the period beginning on the date on 
which the borrower obtains a first loan or on which the 
borrower resumes being a full-time student, and ending 
on the date determined in accordance with the regula
tions." 

infonne d 'un changement qui est de nature a influer sur 
le montant de l'aide financiere, le ministre precede a un 
reexamen du dossier dftment complete de rerudiant et 
rend une decision. 

Toutefois, la decision ne peut avoir pour effet de re
duire ou annuler le montant d'un pret deja contracte. 

41. Le ministre pent, Iorsqu'une demande est pro
duite apres le d6Iai prevu ou lorsqu'il y a violation des 
dispositions du paragraphe 2° de !'article 39, refuser 
une demande, reduire ou annuler le montant de l'aide 
financiere ou demander un remboursement de l'aide fi
nanciere deja versee sous forme de bourse. 

Toutefois, le ministre ne peut reduire ou annuler le 
montant d'un pret d6j3. contracte. 

62. Tout pret contracte en vertu de la Loi sur les prets 
et bourses aux etudiants est repute avoir ere contracte 
en vertu des dispositions de la pr6sente loi. 

Loi modifiant la Loi sur /'aide financii!re aux etu
diants et la Loi sur /es colleges d'enseignement ge
neral et professionnel, L.Q. 1996, ch. 79 

5. L'article 23 de cette loi est modi:fi6 : 

1° par le remplacement, dans le paragraphe 1°, du 
mot « avril » par le mot « mars »; 

2° par le remplacement, dans le paragraphe 2°, du 
mot « aoO.t » par le mot « juillet »; 

3° par le remplacement, dans le paragraphe 3°, du 
mot« janvier » par le mot « d6cembre »; 

Loi modifiant la Loi sur !'aide financii!re aux etu
diants, L.Q. 1997, ch. 90 

4. L'article 23 de cette loi est remplace par le suivant : 

« 23. Pour !'application de la pr6sente sous-section, 
« p6riode d'exemption » signifie Ia p6riode qui d6bute 3. 
la date a laquelle l'emprunteur obtient un premier pret 
OU redevient etudiant 3. temps plein apres avoir cess6 de 
l'etre et Se termine 3. la date d6termin6e Selan les regle
ments. ». 
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5. Section 24 of the said Act is amended 

(1) by replacing the words "his period of exemp
tion" in the third and fourth lines of the first paragraph 
by the words "the additional period ending on the date 
determined by the regulation"; 

(2) by inserting the words "and provided the person 
is in a precarious financial situation within the meaning 
of the regulation" after the word "Minister" in the first 
line of subparagraph 2 of the second paragraph. 

13. The provisions introduced by sections 2 and 3 of 
this Act are applicable in respect of the years of alloca
tion subsequent to their coming into force. 

The other provisions introduced by this Act and the 
first regulations made thereunder are applicable to the 
juridical situations in progress at the time of their com
ing into force. 

Appeal allowed with costs, DESCHAMPS J. 
dissenting. 

Solicitors for the appellant: Sternthal Katznelson 
M ontigny, Montreal. 

Solicitors for the respondent: Bernard, Roy & 
Associes, Montreal. 

5. I.:article 24 de cette Joi est modifie : 

1° par le remplacernent, dans la quatrierne ligne du 
premier alinea, des mots « d'exemption de l'emprun
teur »par les mots« additionnelle Se terminant 3. la date 
determinee selon les reglements »; 

2° par !'insertion, dans la premiere ligne du para
graphe 2° et apres le mot « ministre », des mots « et a 
la condition qu'elles soient dans une situation financiere 
precaire au sens du reglement ». 

13. Les dispositions introduites par les articles 2 et 3 
de la presente loi sont applicables a regard des annees 
d'attribution post6rieures a leur entree en vigueur. 

Les autres dispositions de la presente loi ainsi que 
les premiers reglements pris pour leur application sont 
applicables aux situations juridiques en cours lors de 
leur entree en vigueur. 

Pourvoi accueilli avec depens, la juge 
DESCHAMPS est dissidente. 

Procureurs de l'appelant : Sternthal Katznelson 
Montigny, Montreal. 

Procureurs de l'intime: Bernard, Roy & 
Associes, Montreal. 


