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au Quebec - Ddcision du surintendant non contestle
en Ontario - Participants qudbicois intentant plut6t
une action au Qudbec baste sur le contrat de travail

[2005] 3 R.C.S. BOUCHER c. STELCO INC. 279



BOUCHER V. STELCO INC.

law principles relating to res judicata and common law
principles relating to estoppel - Civil Code of Quebec,
S.Q. 1991, c. 64, art. 3137.

Private international law - Jurisdiction of Quebec
courts - Doctrine of forum non conveniens - Partial
wind up of pension plan - Wind up report approved by
Ontario's Superintendent of Financial Services grant-
ing early retirement benefits to plan members employed
in Ontario and deferred pensions to members employed
in Quebec - Superintendent's decision not contested
in Ontario - Quebec members instead bringing action
based on employment contract in Quebec to claim early
retirement benefits - Whether Superior Court had to
decline jurisdiction based on doctrine of forum non
conveniens - Civil Code of Quebec, S.Q. 1991, c. 64,
art. 3135.

The respondent, S, set up a single pension plan for
all its employees in Canada, regardless of their place of
work. The plan was governed by the laws of Ontario. In
1990, as part of a reorganization, S closed three plants
in Quebec. Several of the laid-off employees, includ-
ing the appellants, sought to obtain pension benefits.
Ontario's Superintendent of Pensions then ordered a
partial wind up of the plan and approved the partial
wind up report, which provided for early retirement
benefits for plan members employed in Ontario only.
For the appellants, all of whom were members employed
in Quebec, the report applied Quebec law and the entire
amount of the pension was accordingly deferred until
the normal age of retirement. The appellants did not
institute proceedings in Ontario to contest that decision
but instead brought an action in Quebec that was based
on contracts of employment. They claimed to be enti-
tled to early retirement benefits on the basis that the
plan was subject to Ontario law. The trial judge began
by recognizing that the Superior Court had jurisdic-
tion, but dismissed the appellants' action on the merits,
holding that early retirement benefits were limited to
plan members employed in Ontario. The majority of the
Court of Appeal affirmed the trial judge's decision both
on the issue of jurisdiction and on the merits.

Held: The appeal should be dismissed.

The appellants' action is inadmissible. Under the
interprovincial framework agreement on pension plans,
which applied to S's plan, Ontario's Superintendent of
Financial Services was expressly entitled to exercise all

pour obtenir une pension anticiple - Vu les rkgles de
la chose jugde en droit civil et celles de la preclusion en
common law, I'action est-elle irrecevable? - Code civil
du Quebec, L.Q. 1991, ch. 64, art. 3137.

Droit international privd - Compdtence des tribu-
naux qudbdcois - Doctrine du forum non conveniens
- Liquidation partielle du regime de retraite - Rapport
de liquidation approuvd par le surintendant des services
financiers de l'Ontario et octroyant une pension anti-
ciple aux participants du regime employes en Ontario
et une pension diffdrie aux participants employds au
Qudbec - Decision du surintendant non contestle en
Ontario - Participants qudbicois intentant plutdt une
action au Qudbec basee sur le contrat de travail pour
obtenir une pension anticiple - La Cour supdrieure
devait-elle ddcliner competence en vertu de la doctrine
duforum non conveniens? - Code civil du Quebec, L.Q.
1991, ch. 64, art. 3135.

L'intimde S a dtabli un r6gime de retraite unique
pour I'ensemble de ses employds au Canada, sans 6gard
A leur lieu de travail. Le r6gime est rdgi par la loi de
l'Ontario. En 1990, dans le cadre d'une rdorganisation,
S ferme trois usines au Qudbec. Plusieurs des salari6s
mis pied, dont les appelants, cherchent A obtenir des
prestations de retraite. Le surintendant des r6gimes de
retraite de I'Ontario d6crate alors la liquidation par-
tielle du rdgime et approuve le rapport de liquidation
partielle, qui ne pr6voit l'octroi d'une pension anticip6e
qu'aux participants employds en Ontario. A l'6gard des
appelants, tous des participants employds au Qu6bec,
le rapport applique la rigle qu6b6coise et n'accorde
donc qu'une pension dont le versement total est dif-
fird A l'Age normal de la retraite. Les appelants n'enga-
gent aucune proc6dure en Ontario pour contester cette
d6cision, mais intentent plut~t, au Qu6bec, une action
bas6e sur des contrats de travail. Ils allfguent avoir
droit aux prestations de retraite anticip6e en raison de
l'assujettissement du r6gime au droit de l'Ontario. En
premiere instance, le juge reconnalt d'abord la compd-
tence de la Cour sup6rieure, mais rejette les pr6tentions
des appelants sur le fond, concluant que les prestations
de retraite anticip6e 6taient r6serv6es aux participants
employds en Ontario. La Cour d'appel, A la majorit6,
confirme cette d6cision tant sur la question de la com-
p6tence que sur le fond.

Arrt : Le pourvoi est rejet6.

L'action des appelants est irrecevable. En vertu
de l'accord-cadre interprovincial sur les rigimes de
retraite, applicable au rdgime de S, le surintendant des
services financiers de l'Ontario avait express6ment le
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the powers conferred by the Ontario legislature and to
make any necessary decisions for the administration
and wind up of the plan, such as verifying and approv-
ing the benefits payable to each plan member, including
those employed in Quebec. The Superintendent's deci-
sion was not contested in Ontario and is final. In light of
the civil law principles relating to resjudicata and the
common law principles relating to estoppel, the appel-
lants cannot contest that decision indirectly by means
of this action. [20] [26-28] [31]

At this stage of the proceedings, from the perspective
of Quebec law, the conditions for applying the principle
of res judicata have been met. The Superintendent had
jurisdiction to make the decision, and the three neces-
sary elements of identical cause, object and parties are
present. If it were heard by a Quebec court, the main
debate between the parties would concern a question
that has already been settled by the Superintendent, and
the court could not allow the action without varying or
quashing his decision. [32]

Insofar as a decision of an administrative body cre-
ated by the Ontario legislature is in issue, in a case within
that body's jurisdiction under Ontario law, applying the
common law rules governing issue estoppel would lead
to the same result. In short, the appellants' failure to
make use of the usual means of redress, together with
the situation in which any other decision would place S,
militates against the court's exercise of its residual dis-
cretion to decline to apply estoppel. S could find itself
in the strange position of having to comply with the
Superintendent's decision under Ontario law while at
the same time being required to execute a Quebec judg-
ment to the contrary. Such a result could call into ques-
tion the benefit calculations for all the retirees and the
measures taken to ensure the plan's solvency. [33-34]

Finally, even if the Quebec courts had found that it
was still legally possible to contest the Superintendent's
decision, a proper application of the doctrine of forum
non conveniens would have justified them in declin-
ing jurisdiction in the circumstances. An Ontario court
would naturally be in a better position to review the
decision of the Ontario body that is responsible for
administering the plan, if only to reduce the risk of
conflicting decisions and to adhere to the principle of
administration set out in the memorandum of recipro-
cal agreement, especially in that the challenge by the
Quebec plan members could affect the plan as a whole
and the rights of the other members. [36] [38]

droit d'exercer tous les pouvoirs conferds par la 16gis-
lature ontarienne et prendre toute d6cision n6cessaire
A l'administration et A la liquidation du r6gime, notam-
ment verifier et approuver les prestations payables A
chaque participant, y compris ceux employds au Quebec.
La d6cision du surintendant n'a pas 6td contest6e en
Ontario et est finale. Vu les r6gles de la chose jugee en
droit civil et les rfgles de la pr6clusion en common law,
les appelants ne peuvent contester indirectement cette
d6cision par le truchement de la pr6sente action. [20]
[26-28] [31]

Dans l'6tat actuel des procedures, au regard du droit
qu6becois, les conditions d'application du principe de
l'autorite de la chose jugde sont remplies. Le surinten-
dant avait comp6tence pour rendre la d6cision et les
trois identit6s n6cessaires de cause, d'objet et de par-
ties existent. S'il 6tait entendu devant un tribunal qu&
b6cois, le d6bat principal entre les parties porterait sur
une question d6jh tranch6e par le surintendant, et le tri-
bunal ne pourrait faire droit A l'action sans r6viser ou
annuler la d6cision du surintendant. [32]

Dans la mesure oh la decision d'un organisme admi-
nistratif cr66 par la l6gislature de I'Ontario est en cause,
dans une affaire dont le rfglement incombe i cet orga-
nisme suivant le droit de l'Ontario, I'application des
regles de common law sur la pr6clusion d6coulant d'une
question d6jh tranch6e (issue estoppel) conduirait au
m8me r6sultat. Enfin, l'omission des appelants d'utiliser
les voies de recours habituelles, de m8me que la situa-
tion dans laquelle toute autre d6cision placerait S, mili-
tent contre l'exercice du pouvoir discr6tionnaire residuel
d'un tribunal de ne pas donner effet A la pr6clusion. S
pourrait en effet se trouver dans l'6trange situation de
devoir se conformer A la d6cision du surintendant en
vertu de la loi de l'Ontario tout en 6tant tenue d'ex&
cuter un jugement qudb6cois contraire. Un tel rdsultat
pourrait remettre en cause le calcul des prestations de
l'ensemble des retrait6s et les mesures prises pour assu-
rer la solvabilit6 du regime de retraite. [33-34]

Enfin, meme si les tribunaux queb6cois avaient conclu
qu'il 6tait encore juridiquement possible de remettre en
cause la d6cision du surintendant, une application cor-
recte de la doctrine du forum non conveniens les aurait
justifies de d6cliner comp6tence dans les circonstances.
Un tribunal de I'Ontario serait naturellement mieux plac6
pour reviser la d6cision de l'organisme ontarien charg6 de
l'administration du r6gime, ne serait-ce que pour r6duire
le risque de d6cisions contradictoires et pour respecter
le principe d'administration pr6vu par I'accord de r6ci-
procite, d'autant plus que la contestation des participants
qu6b6cois pourrait affecter I'ensemble du r6gime et les
droits des autres participants. [36] [38]
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BOUCHER c. STELCO INC. Le juge LeBel

APPEAL from a judgment of the Quebec Court
of Appeal (Robert C.J.Q. and Nuss and Morin
JJ.A.), [20041 R.J.Q. 807 (sub nom. Bourdon v.
Stelco. Inc.), 241 D.L.R. (4th) 266, 39 C.C.P.B. 214,
[2004] Q.J. No. 1842 (QL), affirming a judgment of
Durocher J. (2000), 26 C.C.P.B. 20, [2000] Q.J. No.
6735 (QL), rejecting the appellants' action. Appeal
dismissed.

Claude Tardy Gaitan Livesque and Stdphane
Forest, for the appellants.

Chantal Masse, Timothd4 R. Huot and Rachel
Ravary, for the respondent.

Deborah McPhail, for the intervener.

English version of the judgment of the Court
delivered by

LEBEL J. -

I. Introduction

This appeal concerns an action that was brought
against the respondent, Stelco Inc. ("Stelco"),
by the appellants, who are laid-off employees, to
claim early retirement benefits. The issue in the
case at bar, which is more than a question of con-
tract performance, relates to the exercise of juris-
diction by the Quebec Superior Court in respect of
a 1997 decision in which Ontario's Superintendent
of Pensions approved the partial wind up of Stelco's
pension plan. At the hearing, I concurred in dis-
missing the appellants' action, but for reasons that
differ in part from those of the Quebec Court of
Appeal. In my view, the Superior Court should
have declined to rule on the conclusions sought in
this action. Both the inadmissibility of the action
- which is contrary to the civil law principle of
res judicata and to the common law principle of
issue estoppel - and the principles of forum non
conveniens justify dismissing a proceeding that is
likely to become an impermissible collateral attack
on the Superintendent's decision.

A. Origin of the Case

Stelco, a major manufacturing company, oper-
ated commercial and industrial establishments in

POURVOI contre un arret de la Cour d'appel du
Quebec (le juge en chef Robert et les juges Nuss et
Morin), [2004] R.J.Q. 807 (sub nom. Bourdon c.
Stelco Inc.), 241 D.L.R. (4th) 266, 39 C.C.P.B. 214,
[2004] J.Q. no 1842 (QL), qui a confirm6 la d6cision
du juge Durocher (2000), 26 C.C.P.B. 20, [2000]
J.Q. no 6735 (QL), qui avait rejet6 l'action des appe-
lants. Pourvoi rejet6.

Claude Tardi, Gadtan Livesque et Stdphane
Forest, pour les appelants.

Chantal Masse, Timothd R. Huot et Rachel
Ravary, pour l'intimde.

Deborah McPhail, pour l'intervenant.

Le jugement de la Cour a 6t6 rendu par

LE JUGE LEBEL -

I. Introduction

Le present pourvoi fait suite A l'action intent6e
contre l'intimee, Stelco Inc. (<< Stelco >>), par les
appelants, des employds mis A pied, pour obtenir des
prestations de retraite anticip6e. Davantage qu'un
probl6me d'execution de contrat, la pr6sente espbce
soul&ve la question de l'exercice de la comp6tence
de la Cour sup6rieure du Qu6bec A l'6gard d'une
d6cision du surintendant des r6gimes de retraite de
l'Ontario approuvant, en 1997, la liquidation par-
tielle du r6gime de retraite de Stelco. J'ai 6t6 d'ac-
cord A l'audience pour confirmer le rejet de l'action
des appelants, mais pour des motifs qui different
en partie de ceux de la Cour d'appel du Quebec.
A mon avis, la Cour sup6rieure devait refuser de
statuer sur les conclusions de cette action. Tant l'ir-
recevabilit6 de cette demande, contraire A la rbgle
de la chose jugee en droit civil, et A celle de la pr6-
clusion (issue estoppel) en common law, que les
principes du forum non conveniens justifient le
rejet d'une procedure susceptible de devenir une
contestation indirecte inadmissible de la d6cision
du surintendant.

A. L'origine du litige

Stelco, une entreprise manufacturibre impor-
tante, a exploit6 des etablissements commerciaux

1

2
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several provinces of Canada, including Quebec.
In 1940, it set up a single pension plan for all its
employees in Canada, regardless of their place of
work. At the time of the events that gave rise to the
case at bar, s. 21 of the plan then in effect stipulated
that the plan was governed by the laws of Ontario.
The same section also provided that the termina-
tion or wind up of the plan would be carried out
in accordance with Ontario's Pension Benefits Act,
R.S.O. 1990, c. P.8:

SECTION 21

Applicable Law

(a) This Plan shall be construed and interpreted
in accordance with the laws of the Province of
Ontario.

(b) In the event of the termination or windup of the
Plan such windup will be carried out in accordance
with the provisions of the Pension Benefits Act of
Ontario.

After the pension plan came into effect, the pro-
vincial legislatures gradually enacted legislation on
supplemental pension plans. These similarly con-
structed statutes establish a legal framework for
such plans and set up mechanisms for overseeing
their management, ensuring their solvency and,
if need be, overseeing the wind up of a plan. To
avoid subjecting interprovincial plans such as that
of Stelco to multiple administrative controls, the
provincial governments of Canada agreed on the
importance of reciprocity in overseeing them. In
substance, their memorandums of reciprocal agree-
ment recognize as a majority "administrator" the
regulatory authority of the province in which the
majority of the employees participating in a sup-
plemental pension plan work. A memorandum of
reciprocal agreement entrusts the oversight of the
plan, and decisions on the management and wind
up of the plan, to this regulatory authority.

The memorandum of reciprocal agreement
that is relevant to this appeal was signed in 1968

et industriels dans plusieurs provinces canadien-
nes, dont le Qu6bec. En 1940, elle a 6tabli un
r6gime de retraite unique pour I'ensemble de ses
employ6s au Canada, sans 6gard A leur lieu de tra-
vail. Au moment ob surviennent les 6v6nements A
l'origine du pr6sent litige, I'art. 21 du r6gime alors
en vigueur pr6voit que ce dernier est r6gi par la loi
de l'Ontario. Ce m8me article stipule aussi que la
cessation ou la liquidation du r6gime s'effectueront
conform6ment A la Loi sur les regimes de retraite
de l'Ontario, L.R.O. 1990, ch. P.8:

[TRADUCTION]

ARTICLE 21

Droit applicable

a) Le pr6sent r6gime est interpr6t6 conform6ment aux
lois de la province d'Ontario.

b) En cas de cessation ou de liquidation du r6gime, la
liquidation a lieu conformiment aux dispositions
de la Loi sur les regimes de retraite de l'Ontario.

Aprbs l'entr6e en vigueur du r6gime de retraite,
les 16gislatures provinciales ont graduellement
adoptd des 16gislations sur les r6gimes compl6-
mentaires de retraite. Ces lois, conques de manitre
assez semblable, 6tablissent le cadre juridique de
ces regimes et instituent des m6canismes de sur-
veillance de leur gestion, de leur solvabilit6 et de
leur liquidation, le cas 6ch6ant. Pour 6viter d'as-
sujettir un rigime interprovincial comme celui
de Stelco A des contr6les administratifs multiples,
les gouvernements provinciaux du Canada se sont
entendus sur l'importance de la r6ciprocit6 dans la
surveillance de ces regimes. En substance, leurs
accords multilatdraux de r6ciprocit6 ont reconnu
un statut d'<< administrateur > majoritaire A l'auto-
rit6 r6glementaire de la province ob travaillent la
majeure partie des employds participant A un rdgime
compl6mentaire de retraite. L'accord de r6ciprocit6
confie la surveillance du regime et la prise de d6ci-
sions sur sa gestion et sa liquidation A cette autorit6
r6glementaire.

L'accord multilateral de r6ciprocit6 pertinent
pour les besoins du pourvoi est intervenu en 1968
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by the Quebec Pension Board ("R6gie des rentes
du Qu6bec"), the Pension Commission of Ontario,
and Alberta's Superintendent of Pensions. Most of
the provinces eventually signed it. The memoran-
dum of agreement stipulates that the major author-
ity exercises its own powers and the powers that
the minor authorities delegate to it with respect
to a plan. In the case of Stelco's plan, the major
authority within the meaning of the memoran-
dum of reciprocal agreement was the Pension
Commission of Ontario; the major authority is now
the Superintendent of Financial Services, who for
the last few years has been exercising the duties of
the Superintendent of Pensions. This memorandum
of agreement was still in effect when the problems
that ultimately gave rise to this case began.

In 1990, as part of a reorganization of its oper-
ations, Stelco decided to close three plants in
Quebec. The closures resulted in the elimination
of jobs. Some of the laid-off employees sought to
obtain pension benefits. Ontario's Superintendent of
Pensions then ordered a partial wind up of the com-
pany's pension plan in order to determine and guar-
antee the pension benefits of the laid-off employ-
ees. Stelco contested the partial wind up of the plan
and appealed to the Divisional Court of Ontario
((1994), 115 D.L.R. (4th) 437). After losing its case
in that court and in the Ontario Court of Appeal
((1995), 126 D.L.R. (4th) 767), the employer was
denied leave to appeal to this Court. Consequently,
on March 28, 1996, the Superintendent ordered the
partial wind up of the plan, on specified dates, with
respect to certain classes of employees affected by
plant closures. The fact that the appellants were
members of the groups of employees affected by
that decision is not in issue.

Further to that order, an actuarial firm prepared
a wind up report, which the company submitted to
the Superintendent of Pensions in January 1997.
According to the appellants' record, the employees
concerned, including the appellants, each received
a personalized statement indicating the pension
benefits they would receive. On January 29, 1997,
the Superintendent approved the partial wind up

entre la Rdgie des rentes du Qu6bec, la Commission
des rentes de l'Ontario et le surintendant des
rentes de l'Alberta. La plupart des provinces y ont
adher6 par la suite. 11 stipule que l'autorit6 majo-
ritaire exerce ses propres pouvoirs et ceux que les
autorit6s minoritaires lui d616guent A l'6gard d'un
r6gime. Dans le cas du r6gime de Stelco, I'autorit6
majoritaire au sens de l'accord multilateral 6tait la
Commission des rentes de l'Ontario; il s'agit d6sor-
mais du surintendant des services financiers de
l'Ontario, qui exerce depuis quelques annees les
fonctions de surintendant des r6gimes de retraite.
Cet accord s'appliquait toujours lorsque commen-
c&rent les probl~mes qui provoqubrent 6ventuelle-
ment le pr6sent litige.

En 1990, dans le cadre de la reorganisation de
ses activit6s, Stelco d6cida de fermer trois usines
au Quebec. Ces fermetures entraindrent des sup-
pressions d'emplois. Un certain nombre des sala-
ri6s mis A pied cherchbrent A obtenir des prestations
de retraite. Le surintendant des regimes de retraite
de l'Ontario d6cr6ta alors la liquidation partielle
du r6gime de retraite pour d6terminer et garantir
les prestations de retraite des employds mis A pied.
Stelco contesta la possibilit6 d'une liquidation par-
tielle du r6gime et interjeta appel devant la Cour
divisionnaire de l'Ontario ((1994), 115 D.L.R. (4th)
437). Aprds avoir essuy6 des dchecs devant ce tri-
bunal et la Cour d'appel de l'Ontario ((1995), 126
D.L.R. (4th) 767), I'employeur se vit refuser l'auto-
risation d'en appeler devant notre Cour. En cons6-
quence, le 28 mars 1996, le surintendant ordonna la
liquidation partielle du r6gime A des dates pr6cises
A l'6gard de certaines cat6gories d'employes tou-
ch6s par les fermetures d'usines. Nul ne conteste
l'appartenance des appelants aux groupes d'em-
ployes vis6s par cette d6cision.

A la suite de cette ordonnance, des actuai-
res pr6pardrent un rapport de liquidation que la
soci6t6 transmit en janvier 1997 au surintendant
des r6gimes de retraite. Selon le dossier d'appel,
les employds vis6s, y compris les appelants, requ-
rent un relev6 individuel pr6cisant les prestations
de retraite qu'ils recevraient. Le 29 janvier 1997,
le surintendant approuva le rapport de liquidation
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report, including the description and calculation of
the benefits awarded to each employee.

That approval is at the heart of the case. To under-
stand the nature of the problem, it will be necessary
to briefly review the provisions of the Ontario and
Quebec legislation on supplemental pension plans
that apply to early retirement. The appellants, who
were employed in facilities in Quebec when they
were laid off, had not yet reached the normal age
of retirement under the laws of either Ontario or
Quebec.

At that time - and this is still the case today -

the legislation of Quebec and Ontario treated
employees pensioned off before the normal age
of retirement quite differently. Under Quebec's
Supplemental Pension Plans Act, R.S.Q., c. R-15.1,
such employees are entitled to benefits that they
will not receive until they reach the normal age of
retirement. Ontario's legislation provides for the
possibility of receiving early retirement benefits in
such cases. Under s. 74 of the Pension Benefits Act,
a plan member whose age plus total years of mem-
bership equals at least 55 has the right to receive
early retirement benefits. In other words, when a
pension plan to which the Quebec legislation applies
is wound up in whole or in part, the employee's
benefits will be deferred. Under Ontario's legisla-
tion, if a plan member meets the 55-year require-
ment, he or she will receive benefits immediately.

The partial wind up report provided for early
retirement benefits for plan members employed in
Ontario only. For members employed in Quebec,
the report applied Quebec law and the entire
amount of the pension was accordingly deferred
until the normal age of retirement.

Although they were notified that they would
only receive deferred pensions, the appel-
lants did not institute proceedings to contest the
Superintendent's decision to approve the report.
All that can be found in the appellants' record are
some copies of a few exchanges of correspondence
with Stelco's lawyers, in which these employees

partielle, y compris la description et le calcul des
prestations accorddes A chaque employd vis6.

Cette approbation se situe A l'origine imm6diate
du litige. Pour comprendre la nature du problame,
il faut examiner bribvement les dispositions des
lois ontarienne et qudb6coise sur les r6gimes com-
pl6mentaires de retraite applicables a la retraite
prise avant I'Age normal. En effet, les appelants,
employds dans des 6tablissements situds au Qu6bec
au moment de leur mise h pied, n'avaient atteint
'fige normal de la retraite ni en vertu de la loi onta-

rienne ni selon la loi qu6b6coise.

A cette 6poque - comme aujourd'hui encore
d'ailleurs -, les lois du Quebec et de l'Ontario
traitaient fort diffdremment les employds mis A la
retraite avant I'dge normal. En vertu de la Loi sur
les regimes compldmentaires de retraite du Qu6bec,
L.R.Q., ch. R-15.1, ces employds ont droit a des
prestations qu'ils ne toucheront qu'd I'Age normal
de la retraite. Pour sa part, la loi ontarienne pr6-
voit plut~t la possibilit6 de prestations anticipies en
pareil cas. En effet, I'art. 74 de la Loi sur les regimes
de retraite reconnalt au participant dont I'age et le
nombre total d'ann6es de participation atteint 55 le
droit A une pension anticip6e. En d'autres mots, en
cas de liquidation totale ou partielle d'un r6gime de
retraite assujetti A la loi qu~bcoise, le salarid voit
ses prestations diffrdes. Suivant la loi ontarienne,
s'il satisfait A I'exigence d'un total de 55 anndes, le
participant touche imm6diatement des prestations.

Le rapport de liquidation partielle ne prdvoyait
l'octroi d'une pension anticipde qu'aux participants
employds en Ontario. A l'gard des participants
employds au Quebec, le rapport appliquait la r~gle
qu6b6coise et n'accordait donc qu'une pension dont
le versement total 6tait diff6r6 A l'Age normal de la
retraite.

Bien qu'ils eurent 6t6 informis qu'on ne leur
accorderait qu'une pension diffirde, les appelants
n'engagbrent aucune proc6dure pour contester la
d6cision du surintendant d'approuver le rapport.
Le dossier d'appel contient tout au plus des copies
d'6changes de correspondance avec les avocats de
Stelco dans lesquels ces employds exprimaient leur
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expressed their disagreement with the assessment
of their entitlements to benefits. In their view, since
Stelco's plan provided that it was subject to Ontario
law and was to be administered in that province,
they should have received early retirement benefits.
Despite these criticisms, Stelco applied the wind up
report as approved by the Superintendent.

In October 1998, the appellants joined forces
in an action against Stelco. In these proceedings,
which took the form of an action based on contracts
of employment, they claimed to be entitled to early
retirement benefits on the basis that the plan was
subject to Ontario law. Stelco maintained that only
plan members employed in Ontario were entitled to
early retirement benefits, and asked that the suit be
dismissed.

B. Judicial History

d6saccord avec l'6valuation de leurs droits A des
prestations. A leur avis, puisque le r6gime de Stelco
prdvoyait son assujettissement au droit de l'Onta-
rio et son administration dans cette province, ils
auraient dO toucher une pension anticipde. Malgr6
ces critiques, Stelco appliqua tel quel le rapport de
liquidation approuv6 par le surintendant.

En octobre 1998, les appelants se r6unirent dans
une action contre Stelco. Dans cette procddure, qui
prit la forme d'une action bas6e sur des contrats de
travail, ils all6gu~rent avoir droit aux prestations de
retraite anticip6e en raison de l'assujettissement du
r6gime au droit de l'Ontario. Stelco maintint que
seuls les participants employds en Ontario avaient
droit A la pension anticip6e et demanda le rejet de
la poursuite.

B. L'historique judiciaire

1. Quebec Superior Court

The appellants first lost in the Superior Court:
(2000), 26 C.C.P.B. 20. Durocher J. began by rec-
ognizing that the Quebec Superior Court had juris-
diction over the appellants' action. He then decided
that he had to rule on the merits, and dismissed their
claims. In his view, even though the plan was sub-
ject to Ontario law, the appellants were not entitled
to receive early retirement benefits. Only plan mem-
bers employed in Ontario were so entitled. To his
mind, Ontario's Pension Benefits Act itself limited
this benefit to pensioners who had been employed
in Ontario. The appellants then appealed to the
Quebec Court of Appeal.

2. Quebec Court of Appeal

The Quebec Court of Appeal was divided on the
outcome of the appeal: (2004), 241 D.L.R. (4th) 266.
Robert C.J.Q. would have allowed the appeal and
the action. Morin and Nuss JJ.A. agreed, but for dif-
ferent reasons, that the appeal should be dismissed.

According to Robert C.J.Q., the Superior Court
had jurisdiction to hear the appellants' action.
Although it was in fact an action based on contracts

1. La Cour suadrieure du Ou6bec

Les appelants essuybrent une premiere d6faite
devant la Cour supdrieure : (2000), 26 C.C.P.B. 20.
Le juge Durocher reconnut d'abord la comp6tence
de la Cour supdrieure du Qu6bec sur f'action des
appelants. II ddcida alors qu'il devait se prononcer
sur le fond et il rejeta leurs pr6tentions. Selon lui,
malgr6 l'assujettissement du r6gime A la loi onta-
rienne, ils n'avaient aucun droit aux prestations de
retraite anticip6e. Seuls les participants employds
en Ontario pouvaient toucher une pension antici-
p6e. A son avis, les dispositions memes de la Loi
sur les rdgimes de retraite de l'Ontario r6servaient
cet avantage aux retraitbs qui avaient 6t6 employds
en Ontario. Les appelants se pourvurent alors
devant la Cour d'appel du Qu6bec.

2. La Cour d'appel du Qu6bec

La Cour d'appel du Qudbec se divisa quant au
sort du pourvoi : [2004] R.J.Q. 807. Le juge en chef
Robert aurait accueilli l'appel et f'action. Pour des
motifs diffdrents, les juges Morin et Nuss s'enten-
dirent pour rejeter le pourvoi.

Selon le juge en chef du Qu6bec, la Cour sup6-
rieure avait comp6tence sur f'action intent6e par les
appelants. En effet, il s'agissait d'une action bas6e
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of employment, those contracts had, as is permit-
ted under Quebec private international law, been
made subject to Ontario law. Disagreeing with the
Superior Court, the Chief Justice concluded that a
proper interpretation of the Ontario legislation did
not permit the advantage of early retirement ben-
efits to be limited to plan members employed in
Ontario. It was also his view that such a conclusion
was not an impermissible collateral attack on the
decision of Ontario's Superintendent of Pensions.
The Superintendent had granted the appellants the
minimum benefits provided for under Quebec law;
he had not decided that they could not receive fuller
benefits under Ontario law. Moreover, Robert C.J.Q.
was of the view that the Quebec Court of Appeal
had held in a previous decision, J.J. Newberry
Canadian Ltd. v. Regie des rentes du Quebec,
[1986] R.J.Q. 1884, that courts of original general
jurisdiction have jurisdiction to interpret the provi-
sions of a pension plan and a statute relating to the
eligibility of pension plan members for benefits. He
would therefore have found in favour of the appel-
lants in their action.

Morin J.A. took a completely different approach
to the legal issues in the appeal and to the conse-
quences of resolving them. He concluded that the
Quebec Superior Court lacked jurisdiction. In his
view, the proceedings amounted to an applica-
tion for judicial review of, or a disguised appeal
from, the decision of Ontario's Superintendent of
Pensions on the payments owed following the par-
tial wind up of Stelco's pension plan. The action, as
brought, could not be allowed without first revers-
ing the Superintendent's decision. The issues raised
by the appellants should have been raised by way of
administrative appeals to the Pension Commission
and actions in the Divisional Court of Ontario. The
applicability of Ontario law to the plan barred the
Quebec courts from exercising jurisdiction. In the
alternative, he recognized, as Durocher J. had, that
the Ontario legislation limited early retirement
benefits to plan members employed in Ontario. For
these reasons, he concluded that the appeal should
be dismissed. Although Nuss J.A. concurred with
Robert C.J.Q. regarding the jurisdiction of the
Superior Court, he nevertheless concluded that the

sur des contrats de travail. Cependant, comme le
permet le droit international priv6 du Qudbec, ces
contrats avaient 6t6 assujettis au droit de l'Onta-
rio. En d6saccord avec la Cour sup6rieure, le Juge
en chef concluait qu'une interprdtation correcte
de la loi ontarienne ne permettait pas de riserver
l'avantage de la retraite anticip6e aux participants
employds en Ontario. A son avis 6galement, une
telle conclusion ne constituait pas une contestation
indirecte inadmissible de la d6cision du surinten-
dant des regimes de retraite de l'Ontario. Celui-ci
avait accord6 aux appelants les avantages mini-
maux pr6vus par la loi qu6b6coise, mais n'avait pas
d6cid6 qu'ils ne pouvaient pas recevoir des pres-
tations sup6rieures en vertu du droit de l'Ontario.
De plus, selon son opinion, un arr8t antdrieur de la
Cour d'appel du Quebec, J.J. Newberry Canadian
Ltd. c. Regie des rentes du Quebec, [1986] R.J.Q.
1884, avait d6cid6 que le tribunal de droit commun
demeurait comp6tent pour interpr6ter les disposi-
tions d'un r6gime et d'une loi sur l'admissibilit6 des
participants aux prestations d'un regime de retraite.
En consdquence, il aurait fait droit aux conclusions
de l'action des appelants.

Le juge Morin analysa de manibre compl6te-
ment diffdrente les questions juridiques en jeu et
les cons6quences de leur r~glement. II conclut A
l'absence de comp6tence de la Cour supdrieure du
Quebec. Selon lui, la proc6dure engagde 6quiva-
lait A une demande de contr6le judiciaire ou A un
appel d6guis6 de la d6cision du surintendant des
regimes de retraite de l'Ontario sur les paiements
exigibles A la suite de la liquidation partielle du
r6gime de retraite de Stelco. Telle qu'intent6e, I'ac-
tion ne pouvait 8tre accueillie sans que la d6cision
du surintendant ne soit infirmie au prdalable. Les
questions soulev6es par les appelants auraient dO
faire l'objet d'appels administratifs et de recours
devant la Commission des regimes de retraite et la
Cour divisionnaire de l'Ontario. L'assujettissement
du regime A la loi ontarienne 6cartait la comp6-
tence des tribunaux qu6b6cois. Subsidiairement,
il reconnut, comme le juge Durocher, que la loi
ontarienne r6servait la retraite anticipde aux par-
ticipants employds en Ontario. Pour ces motifs,
il conclut au rejet de l'appel. En accord avec le
juge en chef Robert sur la comp6tence de la Cour
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appeal should be dismissed because he agreed with
Morin J.A. that early retirement benefits were lim-
ited to plan members employed in Ontario. The
case was then brought before this Court.

II. Analysis

A. Identification of the Issues

The outcome of this appeal depends on an accu-
rate identification of the decisive legal issues in the
case. The hearing before this Court was largely
devoted to a debate on the definition and charac-
terization of the issues in dispute. Far more than
questions of contract law or private international
law, the case raises, first and foremost, issues of
procedure, administrative law, and judicial review.
It should be noted here that the parties have not
raised the question of the application of a collective
agreement or the exercise of a concurrent arbitral
jurisdiction in relation to the rights in issue and the
individuals claiming them.

According to the appellants, the determinative
issues in this appeal relate primarily to the law of
contracts and to the application of the rules gov-
erning the conflict of laws. They submit that their
action, which is based on contracts of employment
and in which they claim a right to the benefits pro-
vided for in those contracts, is within the jurisdic-
tion of the Quebec courts. The pension plan incor-
porated into the contracts of employment is subject
to the laws of Ontario as the result of a choice which
is valid under the rules of Quebec private interna-
tional law. Under Ontario law, the appellants have
the exact same benefits as plan members employed
in Ontario. The appellants argue that the decision
of Ontario's Superintendent of Pensions regarding
the benefits payable upon winding up the plan is not
binding on the Quebec courts, which may them-
selves rule on the proper interpretation of Ontario
law. On this issue, the appellants cite the reasons of
Robert C.J.Q. and the decision in Newberry.

Stelco contests, first, the contention that the ben-
efits claimed under the plan and under Ontario law
are payable. It contends that there is nothing in the

supdrieure, le juge Nuss rejeta n6anmoins l'appel,
se rangeant A l'avis du juge Morin que les pres-
tations de retraite anticipde 6taient r6serv6es aux
participants employds en Ontario. L'affaire a 6t6
ensuite port6e devant notre Cour.

II. Analyse

A. L'identification des questions en litige

Le sort du pr6sent pourvoi d6pend d'une iden-
tification correcte des questions juridiques ddci-
sives en l'esp~ce. L'audience devant notre Cour a
d'ailleurs port6 en grande partie sur la d6finition et
la qualification des problmes en cause. Beaucoup
plus que des questions relevant du droit des contrats
ou du droit international priv6, cette affaire sou-
lve en premier lieu des problmes de proc6dure,
de droit administratif et de contr8le judiciaire. Il
importe ici de noter que les parties ne soulavent pas
la question de l'application d'une convention col-
lective ou de l'exercice d'une comp6tence arbitrale
concurrente A l'dgard des droits en jeu et des per-
sonnes qui les all~guent.

Pour les appelants, les questions d6terminantes
dans le cadre du pr6sent appel se rattachent sur-
tout au droit des contrats et A la mise en ceuvre des
r~gles de conflits de lois. Selon leurs pr6tentions,
leur action basde sur des contrats de travail et r6cla-
mant des avantages pr6vus par ceux-ci rel~ve de la
compdtence des tribunaux qu6b6cois. Le r6gime
de retraite int6gr6 dans ces contrats de travail est
assujetti au droit de l'Ontario par suite d'un choix
valable au regard du droit international priv6 du
Qu6bec. Le droit ontarien reconnait aux appelants
des avantages identiques A ceux des participants
employ6s en Ontario. Selon leur argumentation, la
d6cision du surintendant des r6gimes de retraite de
l'Ontario concernant les prestations payables A la
suite de la liquidation du r6gime ne lie pas les tribu-
naux qu6b6cois, qui peuvent se prononcer sur l'in-
terpr6tation correcte de la loi ontarienne. Les appe-
lants s'en rapportent sur ce point A l'opinion du juge
en chef Robert et A l'arret Newberry.

Stelco conteste d'abord 1'exigibilit6 des avanta-
ges r6clam6s en vertu du r6gime et de la loi onta-
rienne. D'aprbs ses pr6tentions, on ne retrouve
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plan indicating an intention to grant identical bene-
fits to all members without regard for their place of
employment. It also submits that the relevant stat-
utory provisions limit early retirement benefits to
Ontario plan members. In addition, after discuss-
ing the powers of interpretation of the Rdgie des
rentes du Qu6bec and its counterpart administra-
tive bodies in Ontario, Stelco contends that, at any
rate, the Superior Court should have declined juris-
diction. The appellants are challenging final deci-
sions regarding the administration and wind up
of the pension plan that were made by the com-
petent administrative authorities even though they
have not availed themselves of the administrative
appeals or legal proceedings that are available in
such cases.

Despite all the attempts to sidestep it, the ques-
tion of the nature and effect of the Superintendent's
decision remains the central issue in this appeal. It
must be resolved before a ruling can be made on
either the admissibility of the appellant's action or
the attitude the Quebec courts should adopt toward
the exercise of their jurisdiction. A decision on this
issue that is contrary to the appellants' submissions
would imply that the Quebec courts must decline
jurisdiction. Indeed, the appellants' action would
become inadmissible. There is thus no need to con-
sider the merits of the parties' arguments concern-
ing the interpretation of the Ontario legislation. I
will therefore focus my analysis on this issues of
admissibility and jurisdiction.

B. The Interprovincial Agreement on the Admin-
istration of Pension Plans

When analysing the issues raised by the appel-
lants' action, we must bear in mind the importance
of the agreement entered into by most of the prov-
inces regarding the administration of supplemen-
tal pension plans. The proceeding in the instant
case relates to an important aspect of Canadian
federalism, namely the intergovernmental agree-
ments designed to ensure that the provinces coop-
erate with each other in exercising their legislative
powers so as to permit people to move and trade to
flow freely within the Canadian political space (see
J. Poirier, "Les ententes intergouvernementales et

nulle part dans le r6gime l'intention d'accorder des
avantages identiques A tous les participants sans
6gard A leur lieu de travail. Elle plaide aussi que
les dispositions l6gislatives pertinentes rdservent la
retraite anticip6e aux seuls participants ontariens.
De plus, apr~s examen des pouvoirs d'interpr6ta-
tion de la R6gie des rentes du Quebec et des orga-
nismes administratifs correspondants de l'Ontario,
Stelco soutient que, de toute manibre, la Cour sup6-
rieure aurait dO d6cliner comp6tence. En effet, les
appelants remettent en cause des d6cisions finales
prises par les autorit6s administratives comp6ten-
tes A l'6gard de l'administration et de la liquidation
du r6gime de retraite alors qu'ils n'ont pas utilis6
les appels administratifs ou les recours judiciaires
disponibles en pareil cas.

En d6pit de tous les efforts pour la contourner,
la question de la nature et de l'effet de la d6cision
du surintendant demeure centrale pour le sort du
pr6sent pourvoi. On ne peut se prononcer ni sur la
recevabilit6 de f'action des appelants ni sur l'atti-
tude que les tribunaux qudb6cois devraient adopter
A l'6gard de l'exercice de leur comp6tence sans la
r6soudre. Trancher la question contrairement aux
pr6tentions des appelants implique que les cours du
Qu6bec doivent d6cliner comp6tence. L'action des
appelants devient d'ailleurs mime irrecevable. Il
est alors inutile d'examiner au fond les pr6tentions
des parties quant A l'interprdtation de la loi onta-
rienne. J'axerai donc mon analyse sur la question
de la recevabilit6 et celle de la comp6tence.

B. L'accord interprovincial sur la gestion des
rigimes de retraite

Dans l'analyse des probl~mes que pose f'action
des appelants, il faut demeurer conscient de l'im-
portance de l'accord intervenu entre la plupart des
provinces sur la gestion des rdgimes compl6men-
taires de retraite. En effet, la proc6dure entam6e
dans la pr6sente affaire touche A un aspect impor-
tant de la vie du f6ddralisme canadien, celui des
accords intergouvernementaux visant A assurer la
coopdration entre les provinces dans I'exercice de
leurs pouvoirs 16gislatifs afin de permettre la mobi-
lit6 des personnes et la fluidit6 des 6changes dans
l'espace politique canadien (voir J. Poirier, << Les
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la gouvernance f6d6rale: aux confins du droit et
du non-droit", in J.-F. Gaudreault-DesBiens and F.
G61inas, eds., The States and Moods of Federalism
(2005), 441). The framework agreement on pension
plans is one such agreement. Recognizing that the
same companies maintain a presence in multiple
provinces, this agreement organizes the exercise of
provincial powers in this area by endorsing recip-
rocal delegations of administrative functions. The
appellants' action thus tends toward reducing the
effectiveness of these administrative mechanisms
and compromising their application. Under this
framework agreement, the competent authorities
in Ontario were given responsibility for overseeing
the administration of Stelco's pension plan. When
confronted with the problem of partially winding
up this plan, they made decisions that included a
determination and calculation of plan members'
benefits. In conducting a legal analysis of the situa-
tion, these decisions cannot simply be disregarded.
They are a reality. The appellants have never con-
tested them in Ontario. Can they now do so indi-
rectly by means of this action? Bearing in mind the
importance of these decisions, I will now analyse
the nature and legal framework of Stelco's pension
plan.

C. The Nature and Legislative Framework of
Stelco's Pension Plan

Quebec law treats pension plans such as Stelco's
as contracts. Section 6 of the Supplemental Pension
Plans Act states this explicitly:

6. A pension plan is a contract under which retirement
benefits are provided to the member, under given condi-
tions and at a given age, the funding of which is ensured
by contributions payable either by the employer only, or
by both the employer and the member.

Every pension plan, with the exception of insured
plans, shall have a pension fund into which, in particu-
lar, contributions and the income derived therefrom are
paid. The pension fund shall constitute a trust patrimony
appropriated mainly to the payment of the refunds and

ententes intergouvernementales et la gouvernance
fedrale : aux confins du droit et du non-droit >>,
dans J.-F. Gaudreault-DesBiens et F. G61inas, dir.,
Le fiddralisme dans tous ses itats (2005), 441).
L'accord-cadre sur les r6gimes de retraite repr6-
sente un exemple de ces ententes. Reconnaissant la
rdalit6 de la pr6sence des memes entreprises dans
plusieurs provinces, cet accord am6nage l'exercice
des pouvoirs provinciaux dans ce domaine par l'ac-
ceptation de d616gations mutuelles des fonctions
administratives. L'action des appelants tend ainsi A
diminuer I'efficacit6 de ces mecanismes de gestion
et A en compromettre la mise en ceuvre. En vertu
de cet accord-cadre, les organismes comp6tents
en Ontario devenaient I'autorit6 charg6e de la sur-
veillance de I'administration du r6gime de retraite
de Stelco. Confront6s au probl~me de la liquida-
tion partielle de ce r6gime, ils ont pris des d6ci-
sions portant notamment sur la d6termination et le
calcul des prestations des participants. On ne sau-
rait faire simplement abstraction de ces d6cisions
dans l'analyse juridique de la situation. Elles exis-
tent. Les appelants ne les ont jamais contestees en
Ontario. Peuvent-ils maintenant le faire indirecte-
ment par le v6hicule de la pr6sente contestation?
Tenant compte de l'importance de ces d6cisions,
j'analyserai maintenant la nature et I'encadrement
juridique du r6gime de retraite de Stelco.

C. La nature du rdgime de retraite de Stelco et
son encadrement ligislatif

Le droit du Quebec assimile A des contrats 21
les r6gimes de retraite comme ceux de Stelco.
L'article 6 de la Loi sur les rdgimes compldmentai-
res de retraite pr6voit d'ailleurs expressdrment cette
qualification :

6. Un r6gime de retraite est un contrat en vertu duquel
le participant ben6ficie d'une prestation de retraite dans
des conditions et A compter d'un Age donnes, dont le
financement est assurd par des cotisations A la charge
soit de l'employeur seul, soit de l'employeur et du parti-
cipant.

A moins qu'il ne soit garanti, tout regime de retraite
doit avoir une caisse de retraite oi sont notamment vers6s
les cotisations ainsi que les revenus qui en resultent.
Cette caisse constitue un patrimoine fiduciaire affect6
principalement au versement des remboursements
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pension benefits to which the members and beneficiar-
ies are entitled.

(See also T.S.C.O. of Canada Ltd. v. Chdteauneuf,
[1995] R.J.Q. 637 (C.A.), at pp. 675, 704 and 706;
Pierre Moreault Ltie v. Sauvi, [1997] R.J.Q. 44
(C.A.), at pp. 46-47.)

Stelco's pension plan is part of the contracts of
employment between the company and its employ-
ees or of their employer-employee relationship. The
appellants' action must therefore be regarded as
being based on a contract of employment within the
meaning of art. 3149 of the Civil Code of Quebec,
S.Q. 1991, c. 64 ("C.C.Q."). Since this question was
not argued, I need not consider the validity of this
characterization in the law of the other provinces or
the scope of its application with regard to the plan
as a whole.

As I mentioned above, this plan applied from
its inception to employees working in a number
of provinces. Like all plans of the same nature,
Stelco's plan gradually became subject to restrictive
statutory and regulatory frameworks, such as those
established by Quebec's Supplemental Pension
Plans Act and Ontario's Pension Benefits Act (see
Monsanto Canada Inc. v. Ontario (Superintendent
of Financial Services), [2004] 3 S.C.R. 152, 2004
SCC 54, at paras. 13-14, per Deschamps J.; The
Mercer Pension Manual (loose-leaf), vol. 1, at pp.
1-6 and 1-7).

In short, these statutory and regulatory schemes
are intended primarily to ensure the continued
solvency of the plans so that their members will
receive the anticipated benefits when they retire.
The schemes also ensure that special care is taken
to review any amendments to a plan as well as
the terms and conditions of the wind up of a plan.
I need not discuss the complex reporting and
approval mechanisms set up for this purpose or the
scope of the powers of intervention - which can
go as far as placing plans under trusteeship - of
the public bodies responsible for overseeing sup-
plemental pension plans. Using a variety of means,
the administrative authorities responsible for

et prestations auxquels ont droit les participants et
bindficiaires.

(Voiraussi TS.C.O. ofCanada Ltd. c. Chdteauneuf,
[1995] R.J.Q. 637 (C.A.), p. 675, 704 et 706; Pierre
Moreault Lte c. Sauvd, [1997] R.J.Q. 44 (C.A.), p.
46-47.)

Ce r6gime de retraite fait partie des contrats
d'emploi liant Stelco et ses employ6s ou des rap-
ports de salariat 6tablis entre eux. L'action des appe-
lants doit donc 8tre considdr6e comme fondde sur
un contrat de travail au sens de l'art. 3149 du Code
civil du Quebec, L.Q. 1991, ch. 64 (<< C.c.Q. >). Vu
l'absence de d6bat sur cette question, je n'ai pas A
examiner la validit6 de cette qualification dans le
droit des autres provinces ni la port6e de son appli-
cation A l'6gard de l'ensemble du r6gime.

Comme je l'ai mentionn6 pr6c6demment, ce
regime s'appliquait ds l'origine A des employds
travaillant dans plusieurs provinces. Comme tous
ceux de m8me nature, le r6gime de Stelco s'est donc
trouv6 graduellement assujetti A des cadres l6gisla-
tifs et r6glementaires contraignants, comme ceux
6tablis par la Loi sur les regimes compldmentaires
de retraite du Qu6bec et la Loi sur les regimes de
retraite de l'Ontario (voir Monsanto Canada Inc.
c. Ontario (Surintendant des services financiers),
[2004] 3 R.C.S. 152, 2004 CSC 54, par. 13-14, la
juge Deschamps; The Mercer Pension Manual
(feuilles mobiles), vol. 1, p. 1-6 et p. 1-7).

En bref, ces systhmes 16gislatifs et r6glemen-
taires veulent en premier lieu assurer la solvabi-
lit6 continue des r6gimes afin que les participants
regoivent A terme les prestations pr6vues. Ils appor-
tent aussi une attention particulibre A l'examen de
toute modification d'un regime et A celui des condi-
tions et modalit6s de sa liquidation. Je n'ai pas A
revenir ici sur les mdcanismes complexes d'6tablis-
sement de rapports et d'obtention d'approbations
ainsi mis en place ni sur I'6tendue des pouvoirs
d'intervention - qui peuvent aller jusqu'd la mise
en tutelle d'un r6gime - des organismes publics
auxquels est confide la surveillance des regimes
compl6mentaires de retraite. Selon des modalit6s
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overseeing supplemental pension plans exercise
similar functions.

The similarity of these oversight mechanisms,
like the need for effective oversight of supplemen-
tal pension plans, doubtlessly facilitated the sign-
ing by the provinces of Canada of the memoran-
dum of reciprocal agreement in issue. The parties
to the memorandum of agreement have agreed to
give the "major" authority full powers of oversight
over an interprovincial pension plan. Section 2
affirms the contracting parties' intent to delegate
extensive oversight and decision-making powers to
the major authority:

The major authority for each plan shall exercise both
its own statutory functions and powers and the statu-
tory functions and powers of each minor authority for
such plan.

D. The Scope of the Powers of Ontario's Superin-
tendent of Financial Services

The delegation mentioned above, which applied
to Stelco's pension plan, accordingly conferred on
Ontario's Superintendent of Financial Services the
authority to make any necessary decisions for the
administration and wind up of the plan. The mem-
orandum of agreement expressly granted him the
right to exercise all the powers conferred by the
Ontario legislature. On this point, it should be noted
that s. 249 of the Supplemental Pension Plans Act
authorizes such agreements. Moreover, the validity
of the delegations of authority resulting from the
Memorandum of Reciprocal Agreement has never
been contested. It is therefore necessary to refer to
the Ontario legislation to determine the scope of
the powers delegated to the Superintendent in the
context of the partial wind up of Stelco's plan.

In this regard, Ontario's Pension Benefits Act
is clear. It gives the Superintendent the authority
to verify and approve the benefits payable to each
plan member. On the one hand, s. 70(1) of the Act
requires the plan administrator to submit to the
Superintendent a wind up report that sets out, inter
alia, the benefits payable to the plan members:

diverses, les autoritds administratives charg6es de
la surveillance des regimes compl6mentaires de
retraite exercent des fonctions analogues.

La similitude de ces m6canismes de surveillance,
comme la n6cessit6 d'une surveillance efficace des
r6gimes compl6mentaires de retraite, a sans doute
facilit6 la conclusion de l'accord multilat6ral de
r6ciprocit6 en cause par les provinces canadiennes.
Les parties A l'accord ont accept6 de confier A l'or-
ganisme << majoritaire o la surveillance complete
d'un r6gime de retraite interprovincial. I'article 2
confirme la volont6 des parties contractantes de
d66guer des pouvoirs de surveillance et de d6ci-
sion 6tendus A l'autorit6 majoritaire :

I'autorit6 majoritaire de chaque r6gime exerce A la fois
ses propres fonctions et pouvoirs statutaires et les fonc-
tions et pouvoirs statutaires de chaque autorit6 minori-
taire de ce regime.

D. L'dtendue des pouvoirs du surintendant des
services financiers de l'Ontario

Applicable au r6gime de Stelco, la d616gation
mentionn6e pr6cddemment conf6rait ainsi au surin-
tendant des services financiers de l'Ontario le pou-
voir de prendre toute d6cision n6cessaire A l'admi-
nistration et A la liquidation du r6gime. I'accord lui
reconnaissait express6ment le droit d'exercer tous
les pouvoirs conf6r6s par la l6gislature ontarienne.
Sur ce point, il convient de rappeler que l'art. 249 de
la Loi sur les regimes compldmentaires de retraite
autorise la conclusion d'un tel accord. De plus, la
validit6 des d6l6gations de pouvoir d6coulant de
l'Accord multilat6ral de r6ciprocit6 n'a jamais 6t6
contestde. II faut donc s'en rapporter A la l6gislation
de l'Ontario pour d6terminer l'6tendue des pou-
voirs dl6guds au surintendant dans le cadre de la
liquidation partielle du r6gime de Stelco.

A cet 6gard, la Loi sur les regimes de retraite
de l'Ontario est claire. Elle conf6re au surintendant
le pouvoir de v6rifier et d'approuver les prestations
payables A chaque participant. D'une part, le par.
70(1) de la loi oblige l'administrateur du r6gime A
soumettre au surintendant un rapport de liquidation
qui indique notamment les prestations payables aux
participants :
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70.-(1) The administrator of a pension plan that is
to be wound up in whole or in part shall file a wind up
report that sets out,

(a) the assets and liabilities of the pension plan;

(b) the benefits to be provided under the pension
plan to members, former members and other
persons;

(c) the methods of allocating and distributing the
assets of the pension plan and determining the
priorities for payment of benefits; and

(d) such other information as is prescribed.

On the other hand, s. 70(2) prohibits any pay-
ment being made out of the pension fund before
the Superintendent approves the wind up report,
except for the continuation of pension benefit pay-
ments that commenced before the wind up:

(2) No payment shall be made out of the pension
fund in respect of which notice of proposal to wind up
has been given until the Superintendent has approved
the wind up report.

(3) Subsection (2) does not apply to prevent continu-
ation of payment of a pension or any other benefit the
payment of which commenced before the giving of the
notice of proposal to wind up the pension plan or to
prevent any other payment that is prescribed or that is
approved by the Superintendent.

The corollary to this rule can be found in s. 70(4),
which prohibits the administrator of a pension plan
from making payments that have not been author-
ized by the Superintendent:

(4) An administrator shall not make payment out of
the pension fund except in accordance with the wind up
report approved by the Superintendent.

Any plan administrator who makes a payment in
violation of these provisions is liable to penal sanc-
tions under ss. 109 and 110 of the Act.

The existence of these statutory rules applicable
to the administration and wind up of the plan dis-
poses of the arguments the appellants have drawn
from the 1986 decision in Newberry. In that case,
the Court of Appeal held that the R6gie des rentes
du Quebec did not have the authority to intervene

70 (1) I'administrateur d'un r6gime de retraite, lors-
que ce rdgime doit 6tre totalement ou partiellement
liquid6, d6pose un rapport de liquidation qui indique ce
qui suit:

a) l'actif et le passif du r6gime de retraite;

b) les prestations qui seront fournies aux partici-
pants, aux anciens participants ou aux autres
personnes aux termes du r6gime de retraite;

c) les m6thodes d'attribution et de rdpartition de
l'actif du rigime de retraite, et la m6thode de
d6termination des prioritds pour le paiement
des prestations;

d) les autres renseignements prescrits.

D'autre part, le par. 70(2) interdit tout paiement sur
la caisse de retraite avant que le surintendant n'ait
approuv6 le rapport de liquidation, sauf s'il s'agit de
poursuivre le versement de prestations de retraite
entrepris avant la liquidation :

(2) Aucun paiement n'est effectu6 sur la caisse de
retraite qui a fait l'objet d'un avis d'intention de liquider
tant que le surintendant n'a pas approuv6 le rapport de
liquidation.

(3) Le paragraphe (2) n'a pas pour effet d'emp-
cher la continuation du paiement d'une pension ou de
toute autre prestation si ce paiement a commenc6 avant
la remise de l'avis d'intention de liquider le r6gime de
retraite, ou d'empecher tout autre paiement qui est pres-
crit ou qui est approuv6 par le surintendant.

Le corollaire de cette rkgle se retrouve au par.
70(4), qui dMfend A l'administrateur d'un regime de
retraite de faire des paiements non autorisds par le
surintendant :

(4) Un administrateur ne fait des paiements sur la
caisse de retraite qu'en conformit6 avec le rapport de
liquidation approuv6 par le surintendant.

Le paiement effectud en contravention de ces dis-
positions expose l'administrateur A des sanctions
p6nales suivant les art. 109 et 110 de la loi.

L'existence de ces r~gles l6gislatives applicables
A la gestion et A la liquidation du rdgime permet
d'6carter les arguments des appelants tirds de l'ar-
rt Newberry, prononc6 en 1986. Dans cette affaire,
la Cour d'appel a d6cid6 que la Rdgie des rentes du
Quebec ne poss6dait pas le pouvoir de s'immiscer
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in the parties' contractual relationship and that
legal debate in this respect was a matter for the
civil courts (p. 1894). Based on that decision, the
appellants submit that the Superintendent could not
rule on the application of s. 74 of Ontario's Pension
Benefits Act. With respect, the statutory provisions
cited above expressly confer such authority, the
exercise of which is binding on the pension plan
administrator. By virtue of a delegation of author-
ity that has never been contested or revoked, these
provisions applied to plan members employed in
Quebec.

It should also be noted that the decision in
Newberry was based on a narrow view of the inter-
pretative powers of administrative tribunals and
bodies from which this Court has since clearly dis-
tanced itself. It will suffice to mention a few recent
decisions, all of which recognize the need for an
expansive and flexible interpretation of these inter-
pretative and decision-making powers: Weber v.
Ontario Hydro, [1995] 2 S.C.R. 929; Nova Scotia
(Workers' Compensation Board) v. Martin, [2003]
2 S.C.R. 504, 2003 SCC 54; Vaughan v. Canada,
[2005] 1 S.C.R. 146, 2005 SCC 11. From this per-
spective, a consideration of the precedential value
of Newberry requires some circumspection, if
the decision does in fact continue to be relevant.
I see no need to analyse this question any further.
This appeal does not concern the review of a sit-
uation governed by Quebec law. Nor does it con-
cern either the interpretation of the provisions set-
ting out procedures for submitting administrative
questions relating to the application of Quebec's
Supplemental Pension Plans Act (s. 254) to the
civil courts or a review of the mechanics and scope
of appeals against, or judicial review of, decisions
relating to the application of that Act.

The instant case concerns a decision of the
Superintendent of Pensions, who, pursuant to
powers clearly delegated to him in the memoran-
dum of reciprocal agreement, denied early retire-
ment benefits to plan members employed in Quebec.
As the Superintendent of Financial Services
pointed out in his argument, it was necessary to
consider the situations of all plan members when

dans les relations contractuelles des parties et que
les d6bats juridiques sur ces matibres relevaient
des tribunaux civils (p. 1894). S'appuyant sur cet
arret, les appelants plaident que le surintendant ne
pouvait se prononcer sur I'application de l'art. 74
de la Loi sur les regimes de retraite de l'Ontario.
Avec 6gards, les dispositions l6gislatives pr6cit6es
confbrent express6ment un tel pouvoir, dont l'exer-
cice lie l'administrateur du r6gime de retraite. En
vertu d'une d616gation de pouvoirs qui n'a jamais
6t6 contestde ni r6voqu6e, ces dispositions s'appli-
quaient aux participants employds au Qu6bec.

II importe aussi de souligner que ce jugement
reposait sur une vision 6troite des pouvoirs d'in-
terpr6tation des tribunaux et organismes adminis-
tratifs, dont la jurisprudence de notre Cour s'est
clairement dissocide depuis. Il suffit de mention-
ner quelques arrets r6cents qui reconnaissent tous
la n6cessit6 d'une interpr6tation large et souple de
ces pouvoirs d'interprdtation et de d6cision : Weber
c. Ontario Hydro, [1995] 2 R.C.S. 929; Nouvelle-
tcosse (Workers' Compensation Board) c. Martin,
[2003] 2 R.C.S. 504, 2003 CSC 54; Vaughan c.
Canada, [2005] 1 R.C.S. 146, 2005 CSC 11. Dans
cette perspective, la valeur de l'arr8t Newberry,
comme pr6c6dent, serait sujette A caution, si tant
est qu'il demeure pertinent. Je ne crois pas utile
d'analyser davantage la question. En effet, le pr6-
sent pourvoi n'a pas pour objet I'examen d'une
situation qui serait rdgie par le droit qu6b6cois. Il
ne porte pas non plus sur l'interprdtation des dis-
positions pr6voyant certaines proc6dures de renvoi
aux tribunaux civils des questions administratives
relatives A l'application de la Loi sur les regimes
compldmentaires de retraite du Qu6bec (art. 254)
ou sur l'6tude des modalit6s et de l'6tendue de l'ap-
pel ou du contrble judiciaire des d6cisions relatives
A l'application de cette loi.

Nous nous trouvons ainsi devant une d6cision
du surintendant des r6gimes de retraite qui a refus6
des prestations de retraite anticip6e aux partici-
pants employds au Qubbec en vertu de pouvoirs
clairement d6lgu6s par l'accord multilatdral de
r6ciprocit6. Comme l'a d'ailleurs soulign6 le surin-
tendant des services financiers dans sa plaidoi-
rie, il lui a fallu considdrer la situation de tous les
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calculating the benefits owed to each one of them,
and to assess the impact of paying those benefits
on the financial stability of the plan and the protec-
tion of the benefits to be paid. The approval of the
wind up report left the employer no choice. Under
the Act, it could not even pay benefits other than
in accordance with the Superintendent's decision.
Serious difficulties accordingly arose in relation to
the effect of the decision on the legal proceedings
instituted by the appellants in Quebec. These dif-
ficulties concerned, first, the very admissibility of
the action in light of the principles relating to res
judicata in civil law and issue estoppel at common
law, and the principles of public law applicable to
the role of the courts. The principles in question
discourage collateral attacks on judicial or quasi-
judicial decisions in order to preserve the finality
of the decisions. In the alternative, a proper appli-
cation of the principle of forum non conveniens,
under art. 3135 C.C.Q., would at any rate have led
the Quebec Superior Court to decline jurisdiction.

E. The Finality of the Decision of Ontario's
Superintendent of Pensions and the Admissi-
bility of the Appellants' Action

As I mentioned above, I do not question the
Quebec Superior Court's jurisdiction to hear an
action in which benefits are claimed under a con-
tract of employment in the absence of any debate
regarding the existence and exercise of an arbitral
jurisdiction under the relevant labour legislation.
However, the action must be admissible in law. The
right to retirement benefits claimed by the appel-
lants exists only if the payment of early retirement
benefits is authorized by the Superintendent. The
action against Stelco has no legal basis except inso-
far as the employer is authorized and required to
pay the benefits claimed. The employer may not
pay them unless such payment is authorized by the
Superintendent's decision approving the wind up
report. In the absence of such an authorization, the
debt claimed from the employer does not exist. The
early retirement benefits cannot be claimed if the
Superintendent's decision still applies. The prob-
lem cannot be circumvented by presuming that it
does not exist. I repeat that no appeal or judicial

participants pour calculer les prestations dues A
chacun et d6terminer l'impact du versement de
celles-ci sur l'6quilibre financier du rdgime et
la protection des prestations payables A terme.
L'approbation du rapport de liquidation ne laissait
aucun choix A l'employeur. La loi lui interdisait
mime de verser des prestations autrement qu'en
conformit6 avec la d6cision du surintendant. De
graves difficult6s se posaient donc quant A l'effet de
cette d6cision sur ]'instance engag6e par les appe-
lants au Qu6bec. Ces difficultis touchaient d'abord
A la recevabilit6 m8me du recours suivant les rigles
relatives A la chose jugde en droit civil et A la prdclu-
sion (issue estoppel) en common law, et aux rigles
de droit public applicables A l'activit6 des tribunaux.
Ces rbgles visent, en effet, A d6courager la contes-
tation incidente ou indirecte de d6cisions judiciai-
res ou assimildes afin de pr6server leur caractbre
ddfinitif. Subsidiairement, I'application correcte du
principe duforum non conveniens, en vertu de l'art.
3135 C.c.Q., aurait de toute manitre amend la Cour
supdrieure du Quebec A d6cliner comp6tence.

E. Le caracthre final de la ddcision du surinten-
dant des rigimes de retraite de l'Ontario et la
recevabiliti de faction des appelants

Je ne mets pas en doute la comp6tence de la
Cour supdrieure du Qudbec sur une action en r6cla-
mation de prestations pr6vues par un contrat de
travail en I'absence de tout d6bat sur l'existence et
l'exercice d'une comp6tence arbitrale en vertu de
la 16gislation du travail pertinente, comme je l'ai
signal prdc6demment. Encore faut-il que f'action
soit recevable en droit. Le droit aux prestations de
retraite alldgu6 par les appelants n'existe que si le
paiement des prestations de retraite anticipde est
autoris6 par le surintendant. L'action contre Stelco
ne posshde de base juridique que dans la mesure
ou I'employeur peut et doit payer les prestations
r6clamdes. L'employeur ne peut verser celles-ci que
s'il y est autoris6 par la d6cision du surintendant
approuvant le rapport de liquidation. Faute d'une
telle autorisation, la crdance invoqude contre lui
n'existe pas. Les prestations de retraite anticip6e
ne peuvent 8tre r6clamdes si la d6cision du surin-
tendant demeure applicable. Le problime ne peut
8tre contourn6 en pr6sumant son inexistence. Je le
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review proceedings have been instituted in Ontario.
In order to consider the merits of the appellants'
action, the Quebec courts would now have to treat
the decision as if it were already non-existent or
invalid, or quash it themselves.

At this stage of the proceedings, from the per-
spective of Quebec law, the problem is one of res
judicata. The three necessary elements of identi-
cal cause, object and parties are present. The con-
ditions for applying this principle pursuant to art.
2848 C.C.Q. and the case law have been met (see
Rocois Construction Inc. v. Quebec Ready Mix
Inc., [1990] 2 S.C.R. 440). The Superintendent
had jurisdiction to make the decision. The Quebec
action implicitly requires a review of the ques-
tion of the right to pension benefits, on which the
Superintendent has already ruled. Moreover, the
appellants were parties to the process before the
Superintendent. The content of the wind up report
and the benefit calculations were sent to them, and
it was open to them to raise any objections they
might have had. Lastly, the principle of resjudicata
applies not only to the decisions of courts, but also
to the decisions of administrative tribunals and
bodies (see J.-C. Royer, La preuve civile (3rd ed.
2003), at pp. 567-68). In the instant case, the main
debate between the parties thus concerns a ques-
tion that was already settled by the Superintendent,
since the action cannot succeed unless his deci-
sion is varied or quashed. In this context, the prin-
ciple of res judicata, which is in fact codified for
the purposes of Quebec private international law in
art. 3137 C.C.Q., bars the suit even if Quebec law
applies to this aspect of the case.

Insofar as a decision of an administrative body
created by the Ontario legislature is in issue, in a
case within that body's jurisdiction under Ontario
law, the common law rules governing issue estop-
pel lead to the same result regarding the admissi-
bility of the action. This Court recently considered
the conditions for this type of estoppel in Danyluk
v. Ainsworth Technologies Inc., [2001] 2 S.C.R.
460, 2001 SCC 44, and Toronto (City) v. C.U.P.E.,
Local 79, [2003] 3 S.C.R. 77, 2003 SCC 63. In City

rappelle, aucune proc6dure d'appel ou de contr6le
judiciaire n'a t engag6e en Ontario. Pour exa-
miner au fond la validit6 de la demande des appe-
lants, il faudrait maintenant que les tribunaux qud-
b6cois traitent cette d6cision comme si elle 6tait
ddjh inexistante ou invalide ou qu'ils I'annulent
eux-memes.

Dans l'6tat actuel des proc6dures, au regard du 32
droit qu6b6cois, il s'agit d'un probl~me de chose
jug6e. Les trois identit6s n6cessaires de cause, d'ob-
jet et de parties existent. Les conditions d'applica-
tion de ce principe sont remplies conform6ment A
I'art. 2848 C.c.Q. et A la jurisprudence (voir Rocois
Construction Inc. c. Quebec Ready Mix Inc., [ 1990]
2 R.C.S. 440). Le surintendant avait comp6tence
pour rendre la d6cision. L'action qu6b6coise exige
implicitement un nouvel examen de la question du
droit aux prestations de retraite que le surintendant
a d6jh tranchde. De plus, les appelants 6taient parties
A la proc6dure devant le surintendant. Le contenu
du rapport de liquidation et le calcul des prestations
leur ont 6t6 communiquds et ils pouvaient soulever
des objections, s'ils en avaient. Enfin, la r~gle de la
chose jug6e s'applique non seulement aux d6cisions
des tribunaux judiciaires, mais aussi A celles des
tribunaux ou organismes administratifs (voir J.-C.
Royer, La preuve civile (3e 6d. 2003), p. 567-568).
En I'espce, le d6bat principal entre les parties por-
terait ainsi sur une question d6jA tranch6e par le
surintendant, puisqu'il ne pourrait etre fait droit A
l'action sans r6viser ou annuler la d6cision de ce
dernier. Dans ce contexte, le principe de la chose
jug6e, que l'art. 3137 C.c.Q. codifie d'ailleurs en
droit international priv6 qudb6cois, fait obstacle A
la demande en justice, A supposer que le droit qu6-
b6cois s'applique A cet aspect de l'affaire.

Dans la mesure oh la d6cision d'un organisme 33
administratif cr66 par la l6gislature de l'Onta-
rio est en cause, dans une affaire dont le r~gle-
ment incombe A cet organisme suivant le droit de
l'Ontario, les rbgles de common law sur la prdclu-
sion d6coulant d'une question d6jA tranchde (issue
estoppel) conduiraient A une meme solution quant
A la recevabilit6 de f'action. Notre Cour a examin6
r6cemment les conditions d'existence de cette forme
de pr6clusion dans les arrets Danyluk c. Ainsworth
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of Toronto, Arbour J., citing the reasons of Binnie
J. in Danyluk, set out three preconditions for issue
estoppel:

Issue estoppel is a branch of resjudicata (the other
branch being cause of action estoppel), which precludes
the relitigation of issues previously decided in court in
another proceeding. For issue estoppel to be success-
fully invoked, three preconditions must be met: (1)
the issue must be the same as the one decided in the
prior decision; (2) the prior judicial decision must have
been final; and (3) the parties to both proceedings must
be the same, or their privies (Danyluk v. Ainsworth
Technologies Inc., [2001] 2 S.C.R. 460, 2001 SCC
44, at para. 25, per Binnie J.). [Emphasis in original;
para. 23.]

These three preconditions are met in the case
at bar. The issue, that is, the principal object of
the case, is the same as the one decided by the
Superintendent. The parties were also involved in
the approval procedure for the partial wind up. And
the decision that was rendered is final in nature.
Also, in my view, the facts of the instant case would
not justify the courts in exercising their residual
discretion to decline to apply estoppel. Not only the
appellants' failure to make use of the usual means
of redress - appeal or judicial review - but also
the situation in which any other decision would
place the respondent, militates against this. Stelco
could find itself in the strange position of having
to comply with the Superintendent's decision under
Ontario law while at the same time being required
to execute a Quebec judgment to the contrary, at
least with regard to former plan members from
Quebec. As the intervener points out, such a result
could call into question the benefit calculations for
all the retirees and the measures taken to ensure
the plan's solvency.

The situation in which the respondent could
find itself if the principles of res judicata or issue

Technologies Inc., [20011 2 R.C.S. 460, 2001 CSC
44, et Toronto (Ville) c. S.C.F.P., section locale 79,
[2003] 3 R.C.S. 77, 2003 CSC 63. Dans l'arr8t Ville
de Toronto, lajuge Arbour, s'appuyant d'ailleurs sur
les motifs du juge Binnie dans Danyluk, 6nongait
trois conditions pr6alables d'existence de la pr6clu-
sion d6coulant d'une question d6jA tranchde :

La pr6clusion d6coulant d'une question d6jh tranchie
est un volet du principe de l'autorit6 de la chose jugde
(l'autre 6tant la pr6clusion fond6e sur la cause d'action),
qui interdit de soumettre A nouveau aux tribunaux des
questions d6jA tranch6es dans une instance ant6rieure.
Pour que le tribunal puisse accueillir la pr6clusion
d6coulant d'une question ddjh tranch6e, trois condi-
tions pr6alables doivent 8tre r6unies : (1) la question
doit etre la meme que celle qui a 6t6 tranch6e dans la
d6cision antdrieure; (2) la d6cision judiciaire antdrieure
doit avoir 6 une d6cision finale; (3) les parties dans les
deux instances doivent 8tre les memes ou leurs ayants
droit (Danyluk c. Ainsworth Technologies Inc., [2001]
2 R.C.S. 460, 2001 CSC 44, par. 25 (le juge Binnie)).
[Soulign6 dans l'original; par. 23.]

Ces trois conditions se trouvent ici rdunies. La
question, qui est d'ailleurs l'objet principal du litige,
est la m8me que celle tranch6e par le surintendant.
Elle oppose des parties qui ont dgalement particip6
A la procddure d'approbation de la liquidation par-
tielle. Enfin, la d6cision prise a un caract&re final.
J'estime par ailleurs que les faits de l'espice ne jus-
tifieraient pas l'exercice du pouvoir discr6tionnaire
r6siduel du tribunal de ne pas donner effet A la pr6-
clusion. Non seulement l'omission des appelants
d'utiliser les voies de recours habituelles - l'appel
ou le contr8le judiciaire -, mais aussi la situation
dans laquelle toute autre d6cision placerait l'inti-
mde, militent contre un tel exercice. Stelco pourrait
en effet se trouver dans l'6trange situation de devoir
se conformer h la d6cision du surintendant en vertu
de la loi de l'Ontario tout en 6tant tenue d'ex6cu-
ter un jugement qubb6cois contraire, du moins A
f'igard d'anciens participants du Qudbec. Enfin,
comme le souligne l'intervenant, un tel rdsultat
pourrait remettre en cause le calcul des prestations
de l'ensemble des retrait6s et les mesures prises
pour assurer la solvabilit6 du r6gime de retraite.

La situation dans laquelle pourrait se trouver
l'intimde si ce n'6tait I'application des r~gles de la
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estoppel were not applied illustrates the danger of a
collateral attack and of the failure to avail oneself
in a timely manner of the recourses against deci-
sions of administrative bodies or courts of law that
are available in the Canadian legal system. The sta-
bility and finality of judgments are fundamental
objectives and are requisite conditions for ensur-
ing that judicial action is effective and that effect
is given to the rights of interested parties. Modern
adjective law and administrative law have gradu-
ally established various appeal mechanisms and
sophisticated judicial review procedures, so as to
reduce the chance of errors or injustice. Even so,
the parties must avail themselves of those options
properly and in a timely manner. Should they fail
to do so, the case law does not in most situations
allow collateral attacks on final decisions (City of
Toronto, at paras. 33-34), which Arbour J. likened
to a form of abuse of process (para. 34) (see also:
Quebec (Attorney General) v. Laroche, [2002] 3
S.C.R. 708, 2002 SCC 72, at paras. 73-76). In the
case at bar, the type of action brought by the appel-
lants necessarily entailed an impermissible collat-
eral attack on the Superintendent's decision, as can
be seen from the analysis regarding res judicata.
Consequently, the action was inadmissible.

F. Forum Non Conveniens

In the alternative, if, in the circumstances of the
instant case, the Quebec courts had found that it was
still legally possible to contest the Superintendent's
decision, a proper application of the doctrine of
forum non conveniens would have justified them in
declining jurisdiction. As we know, after a period
of uncertainty and debate, the civil law of Quebec
recognized the existence and applicability of this
doctrine in the implementation of its conflict of
laws rules (G. Goldstein and E. Groffier, Droit
international privd, vol. I, Thdorie gdnrale (1998),
at pp. 308-12). Moreover, the Quebec legislature
expressly accepted the doctrine by codifying it in
art. 3135 C.C.Q.:

3135. Even though a Qudbec authority has juris-
diction to hear a dispute, it may exceptionally and
on an application by a party, decline jurisdiction if it

chose jugde ou de la pr6clusion illustre le danger
d'une contestation incidente et du d6faut d'exer-
cer en temps utile les recours que connait le sys-
tame judiciaire canadien contre la d6cision d'un
organisme administratif ou d'une cour de jus-
tice. La stabilitd et le caractbre d6finitif des juge-
ments constituent des objectifs fondamentaux et
des conditions de l'efficacit6 de f'action judiciaire
comme de l'effectivit6 des droits des intdressds. Le
droit judiciaire et le droit administratif modernes
ont graduellement 6tabli des m6canismes d'appel
divers, voire des proc6dures 6labordes de contr6le
judiciaire, pour r6duire les possibilitds d'erreur ou
d'injustice. Encore faut-il que les parties sachent les
utiliser A bon escient et en temps opportun. A d6faut,
la jurisprudence ne permettra pas, en r~gle gdnd-
rale, la contestation indirecte d'une d6cision deve-
nue finale (Ville de Toronto, par. 33-34), que lajuge
Arbour assimilait d'ailleurs A une forme d'abus de
proc6dure (par. 34) (voir aussi : Qud4bec (Procureur
gdneral) c. Laroche, [2002] 3 R.C.S. 708, 2002
CSC 72, par. 73-76). En I'esp~ce, le type de recours
exercd par les appelants emportait n6cessairement
la contestation indirecte inadmissible de la d6ci-
sion du surintendant, comme le montre d'ailleurs
l'analyse relative A l'autorit6 de la chose jug6e. En
cons6quence, le recours 6tait irrecevable.

F. Leforum non conveniens

Subsidiairement, dans les circonstances de l'es- 36
p6ce, si les tribunaux qu6bdcois concluaient qu'il
est encore juridiquement possible de remettre en
cause la d6cision du surintendant, une application
correcte de la doctrine duforum non conveniens les
justifierait de d6cliner comp6tence. On sait qu'aprbs
une pdriode d'incertitude et de controverse, le droit
civil qu6b6cois a reconnu l'existence et l'applica-
tion de cette doctrine dans la mise en ceuvre de ses
r~gles en matibre de conflits de lois (G. Goldstein et
E. Groffier, Droit international privd4, t. I, Thdorie
gdndrale (1998), p. 308-312). Le 16gislateur qu6b6-
cois I'a d'ailleurs express6ment accept6e en la codi-
fiant A l'art. 3135 C.c.Q. :

3135. Bien qu'elle soit compdtente pour connaltre
d'un litige, une autorit6 du Qudbec peut, exception-
nellement et A la demande d'une partie, d6cliner cette
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considers that the authorities of another country are in
a better position to decide.

The doctrine of forum non conveniens confers
on the court a supplementary power to decline to
exercise a jurisdiction that is otherwise granted
to it by one of the conflict of laws rules provided
for in the C.C.Q. The law attaches an excep-
tional character to this power, although the exer-
cise of the power is not regarded as unusual (Spar
Aerospace Ltd. v. American Mobile Satellite Corp.,
[2002] 4 S.C.R. 205, 2002 SCC 78, at paras. 77
and 81; GreCon Dimter inc. v. J.R. Normand inc.,
[2005] 2 S.C.R. 401, 2005 SCC 46, at para. 33).
Furthermore, the judge may exercise it only at the
request of a party, and not on his or her own ini-
tiative. The application of this doctrine requires
a review of various, and variable, criteria. On the
basis of the Quebec Court of Appeal's decision in
Lexus Maritime inc. v. Oppenheim Forfait GmbH,
[1998] Q.J. No. 2059 (QL), at para. 18, Professor
J. A. Talpis enumerated the most important factors
as follows:

The criteria most commonly used in the Quebec
jurisprudence on forum non conveniens include: 1) the
residence and domicile of the parties, 2) the location
of the natural forum, 3) the location of the evidence,
4) the place of residence of the witnesses, 5) the loca-
tion of the alleged conduct and transaction, including
the place of formation and execution of the contract,
6) the existence of an action pending in another juris-
diction between the same parties (in an imperfect lis
pendens situation) and the stage of such proceeding, 7)
the law applicable to the dispute, 8) the ability to join
all parties, 9) the need for enforcement in the alterna-
tive court, 10) the juridical advantages for the plaintiff,
and 11) the interests of justice. As the Quebec Court
of Appeal observes in Oppenheim Forfait G.M.B.H.
v. Lexus Maritime inc., these and other less frequently
used criteria, have evolved from the jurisprudence in
Quebec as well as in the common law jurisdictions.
[Footnotes omitted.]

(J. A. Talpis, "If I am from Grand-Mre, Why Am I
Being Sued in Texas?" Responding to Inappropriate
Foreign Jurisdiction in Quebec-United States
Crossborder Litigation (2001), at pp. 44-45; see
also Spar Aerospace, at para. 71.)

comp6tence si elle estime que les autoritds d'un autre
ltat sont mieux A m8me de trancher le litige.

La doctrine du forum non conveniens confare
au tribunal un pouvoir suppl6mentaire de refu-
ser d'exercer une comp6tence que lui attribue par
ailleurs l'une des r6gles de conflits de lois prdvues
par le C.c.Q. La loi attache un caractbre d'excep-
tion A ce pouvoir, bien que son exercice ne soit pas
consid6r6 comme inhabituel (Spar Aerospace Ltie
c. American Mobile Satellite Corp., [2002] 4 R.C.S.
205, 2002 CSC 78, par. 77 et 81; GreCon Dimter
inc. c. J.R. Normand inc., [2005] 2R.C.S.401, 2005
CSC 46, par. 33). Le juge doit d'ailleurs l'exercer A
la demande d'une partie, et non de son propre chef.
L'application de cette doctrine exige l'examen de
critbres divers et variables. S'appuyant sur l'arret
Lexus Maritime inc. c. Oppenhein Forfait GmbH,
[1998] A.Q. no 2059 (QL), par. 18, de la Cour d'ap-
pel du Qudbec, le professeur J. A. Talpis 6numdrait
ainsi les facteurs les plus importants :

[TRADUCTION] Les critbres retenus le plus souvent
par les tribunaux qudb6cois pour l'application de la
doctrine duforum non conveniens comprennent : 1) le
lieu de r6sidence des parties et leur domicile, 2) l'em-
placement du forum naturel, 3) l'emplacement des 616-
ments de preuve, 4) le lieu de r6sidence des t6moins,
5) le lieu ott seraient survenus l'acte et l'op6ration all6-
guds, y compris le lieu de formation et d'ex6cution du
contrat, 6) l'existence d'une action A laquelle les m8mes
personnes sont parties dans un autre ressort (dans un
cas de litispendance imparfaite) et les 6tapes franchies
dans cette instance, 7) le droit applicable au litige, 8)
la possibilit6 de rdunir toutes les actions, 9) la ndces-
sit6 d'une proc6dure en exemplification dans l'autre res-
sort, 10) les avantages pour le demandeur sur le plan
juridique et 11) l'intdrat de la justice. Comme la Cour
d'appel du Quebec le fait observer dans Oppenheim
Forfait G.M.B.H. c. Lexus Maritime inc., ces critbres et
d'autres moins usit6s sont issus de la jurisprudence qud-
b6coise et de celle des ressorts de common law. [Notes
en bas de page omises.]

(J. A. Talpis, << If I am from Grand-Mre, Why Am I
Being Sued in Texas? >> Responding to Inappropri-
ate Foreign Jurisdiction in Quebec-United States
Crossborder Litigation (2001), p. 44-45; voir aussi
Spar Aerospace, par. 71.)
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In this appeal, the application of the most relevant
factors would have led a Quebec court to recognize
that an Ontario court would be in a better position
to hear the action. Indeed, the principal object of
the case is the judicial review of the decision of an
Ontario administrative body that has been delegated
the authority to administer the pension plan even
with regard to plan members in Quebec. The natu-
ral forum for reviewing this body's decisions would
appear to be an Ontario court, if only to reduce the
risk of conflicting decisions and to adhere to the
principle of administration set out in the memoran-
dum of reciprocal agreement. This conclusion is all
the more compelling in that the challenge by the
Quebec plan members could affect the plan as a
whole and the rights of the other members.

III. Conclusion

Dans le pr6sent pourvoi, I'application des fac-
teurs les plus pertinents aurait amend une cour qu6-
b6coise A reconnalitre qu'un tribunal de l'Ontario
6tait mieux plac6 pour connaltre de la demande en
justice. En effet, l'objet principal du litige serait la
r6vision judiciaire de la d6cision de l'organisme
administratif ontarien auquel est d616gu6 le pou-
voir d'administrer le r6gime meme A l'6gard des
participants qudb6cois. II appert que le forum natu-
rel du contr8le des d6cisions de cet organisme soit
d'abord le tribunal de l'Ontario, ne serait-ce que
pour r6duire le risque de d6cisions contradictoires
et pour respecter le principe d'administration pr6vu
par l'accord de r6ciprocit6. Cette conclusion s'im-
poserait d'autant plus que la contestation des par-
ticipants qu6b6cois pourrait affecter l'ensemble du
r6gime et les droits des autres participants.

III. Conclusion

Since the action as brought is inadmissible, there
is no need to consider the other issues raised by
the parties. Consequently, for the reasons set out
above, I concurred with my colleagues that the
appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Rivest Schmidt,
Montreal.

Solicitors for the respondent: McCarthy Titrault,
Montrdal.

Solicitor for the intervener: Ministry of the
Attorney General, Toronto.

En raison de l'irrecevabilit6 de la demande for-
mulee, il est inutile d'examiner les autres questions
soulev6es par les parties. En cons6quence, pour les
motifs qui pr6cedent, j'ai 6t6 d'accord avec mes
collfgues pour rejeter le pourvoi avec d6pens.

Pourvoi rejetd avec ddpens.

Procureurs des appelants : Rivest Schmidt,
Montreal.

Procureurs de l'intimde : McCarthy Tdtrault,
Montreal.

Procureur de l'intervenant: Minist&re du
Procureur general, Toronto.
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