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In 1981, the Supreme Court held th at the first use tax ~f Louisiana 
violated the supremacy clause of the Constitution (because it interfered with 

1 

federal regulation of the transportation and sale of natural gas in interstate 
commerce) and was unconstitutional under the commerce clauscl (because it 
discriminated against purchasers of gas moving through Louisi~na in inter
state commerce, due to various exemptions and tax credits). 198 

1 

Conclusions: "The Thin Red Line" 

Commission supervision of operating costs raises one broad question and 
countless specifie problems. The latter have been outlined in sotne detail in 
this chapter. They are part of the broader question: How farishould the 
regulatory commissions go in substituting their judgment for tha of manage
ment?199 The answer to this question, in turn, largely depen s on one's 
persona} philosophy. : 

Sorne feel that since public utilities operate within a free enterprise 
system, they should be subject to the sam.e general rules that ar~ applicable 
to nonregulated firms. If nonregulated firms can make annual c~ntributions 
to charitable and educational institutions, or if they are permitt1 to benefit 
from filing consolidated income tax returns, so, too, should public utilities 
be afforded the same opportunities. Others believe that the very bxistence of 

1 

regulation indicates that public utilities can and should be treated differently 
from nonregulated firms. Since they are public service enter~rises, their 
basic obligation is to render adequate service at the lowest po~sible rates. 
Thus, charitable and educational contributions, they feel, shduld not be 
allowed as operating expenses, since they contribute little ~oward the 
achievement of this basic obligation, while the benefits from c nsolidated 
income tax returns should be passed on to consumers. 

But when a commission does substitute its judgment for that of manage
ment, two issues arise. First, the process may be costly. "Regulators have 
frequently disallowed sorne expenditures; and curtailed others Js being ex
cessive or unwarranted. But the policingjob is endless, aimless, a~d dubious, 
mainly because of the sheer impossibility of small staffs trackin~ myriads of 
payments."200 The result is a major contribution to regulatory lag, since rate 
cases are extended. Second, an underlying assumption in the protess may be 
incorrect. Wilcox put it this way: 1 

The regulated industry cornes, in the end, to have two master~: its own 
management and the regulatory age ney. Essential functions o~ manage
ment are duplicated. Managerial decisions are reviewed. ~here the 
regulatory agency finds them to be wise, it allows them to stantl. Where 
it finds them to be unw.ise, it exercises a veto ~ower. It ~h~s acts to 
protect management agamst the consequences of 1ts own m1stakes. 

1 

1 
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If there were assurance that the business judgment of c9mmissioners 
would be superior to that of managers in more than hal~ of the cases 
(weighted by their importance), we might conclude th~t duality of 
management would produce a net gain. But commissioners, in fact, 
are unlikely to be the better businessmen. And even if the~ were, there 
would be offsetting costs. 201 

1 

The broad issue becomes even more important as colmissions have 
extended their challenges into areas other than the reasonablèness of operat
ing expenses such as innovation, capacity additions and so fbrth. "Commis
sioners," a former one has warned, "have neither the trainin~, nor the skills, 
nor the incentives to manage."202 

· 1 

The dilemma is clear. A commission bas the authority to overrule man
agement if the latter abuses its discretion. But an abuse of\ discretion is a 
matter of judgment. Moreover, failing to draw aline between regulatory and 
managerial discretion results in serious consequences, inciJding a heavier 
administrative burden, delay, a diversion of effort and the los~ of managerial 
incentives. The dilemma has led sorne to propose that · cor-1 missions must 
develop an incentive system of regulation- one that woul demand high 
performance, but which would let management decide the ways in which 
service is to be provided. The issue is considered in later chapters. 
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