
��� ;����=฀�฀3�#�2�3)%22!฀#,5"฀V�฀#!.!$!฀�-).)34%2฀/&฀&).!.#%	 ;����=฀�฀2�#�3� ���3)%22!฀#,5"฀C�฀#!.!$!฀�-).)342%฀$%3฀&).!.#%3	

�NERGIE฀ATOMIQUE฀DU฀#ANADA฀
,IMIT£E฀ !PPELANTE

C�

3IERRA฀#LUB฀DU฀#ANADA฀ )NTIM£

ET

,E฀MINISTRE฀DES฀&INANCES฀DU฀#ANADA�฀LE฀
MINISTRE฀DES฀!FFAIRES฀£TRANGÞRES฀DU฀#ANADA�฀
LE฀MINISTRE฀DU฀#OMMERCE฀INTERNATIONAL฀
DU฀#ANADA฀ET฀LE฀PROCUREUR฀G£N£RAL฀DU฀
#ANADA฀ )NTIM£S

2ÏPERTORIÏ฀�฀3IERRA฀#LUB฀DU฀#ANADA฀ ฀#ANADA฀
�-INISTRE฀DES฀&INANCES	

2£F£RENCE฀NEUTRE฀�฀����฀#3#฀���

.O฀DU฀GREFFE฀�฀������

����฀�฀�฀NOVEMBRE�฀����฀�฀��฀AVRIL�

0R£SENTS฀�฀ ,E฀ JUGE฀ EN฀ CHEF฀ -C,ACHLIN฀ ET฀ LES฀ JUGES฀
'ONTHIER�฀ )ACOBUCCI�฀ "ASTARACHE�฀ "INNIE�฀ !RBOUR฀ ET฀
,E"EL�

%.฀!00%,฀$%฀,!฀#/52฀$�!00%,฀&�$�2!,%

฀ 0RATIQUE฀�฀#OUR฀F£D£RALE฀DU฀#ANADA฀�฀0RODUCTION฀
DE฀ DOCUMENTS฀ CONlDENTIELS฀ �฀ #ONTR¯LE฀ JUDICIAIRE฀
DEMAND£฀ PAR฀ UN฀ ORGANISME฀ ENVIRONNEMENTAL฀ DE฀ LA฀
D£CISION฀ DU฀ GOUVERNEMENT฀ F£D£RAL฀ DE฀ DONNER฀ UNE฀ AIDE฀
lNANCIÞRE฀ Í฀ UNE฀ SOCI£T£฀ D��TAT฀ POUR฀ LA฀ CONSTRUCTION฀
ET฀ LA฀ VENTE฀ DE฀ R£ACTEURS฀ NUCL£AIRES฀ �฀ /RDONNANCE฀ DE฀
CONlDENTIALIT£฀ DEMAND£E฀ PAR฀ LA฀ SOCI£T£฀ D��TAT฀ POUR฀
CERTAINS฀ DOCUMENTS฀ �฀ !NALYSE฀ APPLICABLE฀ Í฀ L�EXERCICE฀
DU฀ POUVOIR฀ DISCR£TIONNAIRE฀ JUDICIAIRE฀ SUR฀ UNE฀ DEMANDE฀
D�ORDONNANCE฀ DE฀ CONlDENTIALIT£฀ �฀ &AUT
IL฀ ACCORDER฀
L�ORDONNANCE�฀ �฀ 2ÞGLES฀ DE฀ LA฀ #OUR฀ F£D£RALE฀ �����	�฀
$/23���
����฀RÞGLE฀����

฀ 5N฀ORGANISME฀ENVIRONNEMENTAL�฀3IERRA฀#LUB�฀DEMANDE฀
LE฀ CONTR¯LE฀ JUDICIAIRE฀ DE฀ LA฀ D£CISION฀ DU฀ GOUVERNEMENT฀
F£D£RAL฀DE฀FOURNIR฀UNE฀AIDE฀lNANCIÞRE฀Í฀�NERGIE฀ATOMIQUE฀
DU฀#ANADA฀,T£E฀�i฀�!#,฀w	�฀UNE฀SOCI£T£฀DE฀LA฀#OURONNE�฀
POUR฀LA฀CONSTRUCTION฀ET฀LA฀VENTE฀Í฀LA฀#HINE฀DE฀DEUX฀R£AC

TEURS฀#!.$5�฀,ES฀R£ACTEURS฀SONT฀ACTUELLEMENT฀EN฀CONS

TRUCTION฀EN฀#HINE�฀OÂ฀�!#,฀EST฀L�ENTREPRENEUR฀PRINCIPAL฀
ET฀ LE฀ GESTIONNAIRE฀ DE฀ PROJET�฀ 3IERRA฀ #LUB฀ SOUTIENT฀ QUE฀

!TOMIC฀%NERGY฀OF฀#ANADA฀
,IMITED฀ !PPELLANT

V�

3IERRA฀#LUB฀OF฀#ANADA฀ 2ESPONDENT

AND

4HE฀-INISTER฀OF฀&INANCE฀OF฀#ANADA�฀THE฀
-INISTER฀OF฀&OREIGN฀!FFAIRS฀OF฀#ANADA�฀
THE฀-INISTER฀OF฀)NTERNATIONAL฀4RADE฀OF฀
#ANADA฀AND฀THE฀!TTORNEY฀'ENERAL฀OF฀
#ANADA฀ 2ESPONDENTS

)NDEXED฀AS�฀3IERRA฀#LUB฀OF฀#ANADA฀ �฀#ANADA฀
�-INISTER฀OF฀&INANCE	

.EUTRAL฀CITATION�฀����฀3##฀���

&ILE฀.O��฀������

�����฀.OVEMBER฀��฀�����฀!PRIL฀���

0RESENT�฀ -C,ACHLIN฀ #�*�฀ AND฀ 'ONTHIER�฀ )ACOBUCCI�฀
"ASTARACHE�฀฀"INNIE�฀฀!RBOUR฀฀AND฀,E"EL฀฀**�

/.฀!00%!,฀&2/-฀4(%฀&%$%2!,฀#/524฀/&฀
!00%!,

฀ 0RACTICE฀ �฀ &EDERAL฀ #OURT฀ OF฀ #ANADA฀ �฀ &ILING฀ OF฀
CONlDENTIAL฀ MATERIAL฀ �฀ %NVIRONMENTAL฀ ORGANIZATION฀
SEEKING฀JUDICIAL฀REVIEW฀OF฀FEDERAL฀GOVERNMENT�S฀DECISION฀
TO฀ PROVIDE฀ lNANCIAL฀ ASSISTANCE฀ TO฀ #ROWN฀ CORPORATION฀
FOR฀CONSTRUCTION฀AND฀SALE฀OF฀NUCLEAR฀REACTORS฀�฀#ROWN฀
CORPORATION฀REQUESTING฀CONlDENTIALITY฀ORDER฀IN฀RESPECT฀OF฀
CERTAIN฀DOCUMENTS฀�฀0ROPER฀ANALYTICAL฀APPROACH฀ TO฀BE฀
APPLIED฀ TO฀ EXERCISE฀ OF฀ JUDICIAL฀ DISCRETION฀ WHERE฀ LITIGANT฀
SEEKS฀ CONlDENTIALITY฀ ORDER฀ �฀ 7HETHER฀ CONlDENTIALITY฀
ORDER฀SHOULD฀BE฀GRANTED฀�฀&EDERAL฀#OURT฀2ULES�฀�����฀
3/2���
����฀R�฀����

฀ 3IERRA฀#LUB฀IS฀AN฀ENVIRONMENTAL฀ORGANIZATION฀SEEKING฀
JUDICIAL฀ REVIEW฀ OF฀ THE฀ FEDERAL฀ GOVERNMENT�S฀ DECISION฀ TO฀
PROVIDE฀lNANCIAL฀ASSISTANCE฀TO฀!TOMIC฀%NERGY฀OF฀#ANADA฀
,TD�฀�h!%#,v	�฀A฀#ROWN฀CORPORATION�฀FOR฀THE฀CONSTRUCTION฀
AND฀SALE฀TO฀#HINA฀OF฀TWO฀#!.$5฀REACTORS�฀4HE฀REACTORS฀
ARE฀CURRENTLY฀UNDER฀CONSTRUCTION฀IN฀#HINA�฀WHERE฀!%#,฀
IS฀THE฀MAIN฀CONTRACTOR฀AND฀PROJECT฀MANAGER�฀3IERRA฀#LUB฀
MAINTAINS฀ THAT฀ THE฀ AUTHORIZATION฀ OF฀ lNANCIAL฀ ASSISTANCE฀
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Voir les par. 1, 53-60
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L�AUTORISATION฀D�AIDE฀lNANCIÞRE฀DU฀GOUVERNEMENT฀D£CLEN

CHE฀L�APPLICATION฀DE฀L�AL�฀���	B	฀DE฀LA฀,OI฀CANADIENNE฀SUR฀
L�£VALUATION฀ENVIRONNEMENTALE฀�i฀,#�%฀w	฀EXIGEANT฀UNE฀
£VALUATION฀ENVIRONNEMENTALE฀COMME฀CONDITION฀DE฀L�AIDE฀
lNANCIÞRE�฀ET฀QUE฀LE฀D£FAUT฀D�£VALUATION฀ENTRA¦NE฀L�ANNU

LATION฀DES฀ENTENTES฀lNANCIÞRES�฀�!#,฀D£POSE฀UN฀AFlDAVIT฀
QUI฀ R£SUME฀ DES฀ DOCUMENTS฀ CONlDENTIELS฀ CONTENANT฀ DES฀
MILLIERS฀ DE฀ PAGES฀ D�INFORMATION฀ TECHNIQUE฀ CONCERNANT฀
L�£VALUATION฀ ENVIRONNEMENTALE฀ DU฀ SITE฀ DE฀ CONSTRUCTION฀
QUI฀EST฀FAITE฀PAR฀LES฀AUTORIT£S฀CHINOISES�฀�!#,฀S�OPPOSE฀
Í฀LA฀COMMUNICATION฀DES฀DOCUMENTS฀DEMAND£E฀PAR฀3IERRA฀
#LUB฀ POUR฀ LA฀ RAISON฀ NOTAMMENT฀ QU�ILS฀ SONT฀ LA฀ PROPRI£T£฀
DES฀AUTORIT£S฀CHINOISES฀ET฀QU�ELLE฀N�EST฀PAS฀AUTORIS£E฀Í฀LES฀
DIVULGUER�฀,ES฀AUTORIT£S฀CHINOISES฀DONNENT฀L�AUTORISATION฀
DE฀LES฀COMMUNIQUER฀Í฀LA฀CONDITION฀QU�ILS฀SOIENT฀PROT£G£S฀
PAR฀UNE฀ORDONNANCE฀DE฀CONlDENTIALIT£฀N�Y฀DONNANT฀ACCÞS฀
QU�AUX฀PARTIES฀ET฀Í฀LA฀COUR�฀MAIS฀N�IMPOSANT฀AUCUNE฀RES

TRICTION฀Í฀L�ACCÞS฀DU฀PUBLIC฀AUX฀D£BATS�฀,A฀DEMANDE฀D�OR

DONNANCE฀DE฀CONlDENTIALIT£฀EST฀REJET£E฀PAR฀LA฀3ECTION฀DE฀
PREMIÞRE฀INSTANCE฀DE฀LA฀#OUR฀F£D£RALE�฀,A฀#OUR฀D�APPEL฀
F£D£RALE฀CONlRME฀CETTE฀D£CISION�

฀ !RRãT฀�฀,�APPEL฀EST฀ACCUEILLI฀ET฀L�ORDONNANCE฀DEMAND£E฀
PAR฀�!#,฀EST฀ACCORD£E�

฀ 6U฀LE฀ LIEN฀EXISTANT฀ENTRE฀LA฀PUBLICIT£฀DES฀D£BATS฀ JUDI

CIAIRES฀ET฀LA฀LIBERT£฀D�EXPRESSION�฀LA฀QUESTION฀FONDAMEN

TALE฀POUR฀LA฀COUR฀SAISIE฀D�UNE฀DEMANDE฀D�ORDONNANCE฀DE฀
CONlDENTIALIT£฀EST฀DE฀SAVOIR฀SI�฀DANS฀LES฀CIRCONSTANCES�฀IL฀
Y฀A฀ LIEU฀DE฀RESTREINDRE฀LE฀DROIT฀Í฀ LA฀ LIBERT£฀D�EXPRESSION�฀
,A฀COUR฀DOIT฀S�ASSURER฀QUE฀L�EXERCICE฀DU฀POUVOIR฀DISCR£

TIONNAIRE฀DE฀L�ACCORDER฀EST฀CONFORME฀AUX฀PRINCIPES฀DE฀LA฀
#HARTE฀PARCE฀QU�UNE฀ORDONNANCE฀DE฀CONlDENTIALIT£฀A฀DES฀
EFFETS฀PR£JUDICIABLES฀SUR฀ LA฀ LIBERT£฀D�EXPRESSION฀GARANTIE฀
Í฀L�AL�฀�B	�฀/N฀NE฀DOIT฀ L�ACCORDER฀QUE฀��	฀LORSQU�ELLE฀EST฀
N£CESSAIRE฀ POUR฀ £CARTER฀ UN฀ RISQUE฀ S£RIEUX฀ POUR฀ UN฀ INT£

RãT฀ IMPORTANT�฀ Y฀ COMPRIS฀ UN฀ INT£RãT฀ COMMERCIAL�฀ DANS฀
LE฀ CONTEXTE฀ D�UN฀ LITIGE�฀ EN฀ L�ABSENCE฀ D�AUTRES฀ OPTIONS฀
RAISONNABLES฀ POUR฀ £CARTER฀ CE฀ RISQUE�฀ ET฀ ��	฀ LORSQUE฀ SES฀
EFFETS฀ B£N£lQUES�฀ Y฀ COMPRIS฀ SES฀ EFFETS฀ SUR฀ LE฀ DROIT฀ DES฀
JUSTICIABLES฀CIVILS฀Í฀UN฀PROCÞS฀£QUITABLE�฀L�EMPORTENT฀SUR฀
SES฀EFFETS฀PR£JUDICIABLES�฀Y฀COMPRIS฀SES฀EFFETS฀SUR฀LA฀LIBERT£฀
D�EXPRESSION฀QUI�฀DANS฀CE฀CONTEXTE�฀COMPREND฀L�INT£RãT฀DU฀
PUBLIC฀DANS฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES�฀4ROIS฀£L£

MENTS฀IMPORTANTS฀SONT฀SUBSUM£S฀SOUS฀LE฀PREMIER฀VOLET฀DE฀
L�ANALYSE�฀0REMIÞREMENT�฀LE฀RISQUE฀EN฀CAUSE฀DOIT฀ãTRE฀R£EL฀
ET฀IMPORTANT�฀ãTRE฀BIEN฀£TAY£฀PAR฀LA฀PREUVE฀ET฀MENACER฀GRA

VEMENT฀L�INT£RãT฀COMMERCIAL฀EN฀QUESTION�฀$EUXIÞMEMENT�฀
L�INT£RãT฀DOIT฀POUVOIR฀SE฀D£lNIR฀EN฀TERMES฀D�INT£RãT฀PUBLIC฀
Í฀ LA฀ CONlDENTIALIT£�฀METTANT฀ EN฀ JEU฀UN฀PRINCIPE฀G£N£RAL�฀
%NlN฀ LE฀ JUGE฀ DOIT฀ NON฀ SEULEMENT฀ D£TERMINER฀ S�IL฀ EXISTE฀
D�AUTRES฀ OPTIONS฀ RAISONNABLES�฀ IL฀ DOIT฀ AUSSI฀ RESTREINDRE฀
L�ORDONNANCE฀ AUTANT฀ QU�IL฀ EST฀ RAISONNABLEMENT฀ POSSIBLE฀
DE฀ LE฀ FAIRE฀ TOUT฀ EN฀ PR£SERVANT฀ L�INT£RãT฀ COMMERCIAL฀ EN฀
QUESTION�

BY฀THE฀GOVERNMENT฀TRIGGERED฀S�฀���	�B	฀OF฀THE฀#ANADIAN฀
%NVIRONMENTAL฀ !SSESSMENT฀ !CT฀ �h#%!!v	�฀ REQUIRING฀ AN฀
ENVIRONMENTAL฀ ASSESSMENT฀ AS฀ A฀ CONDITION฀ OF฀ THE฀ lNAN

CIAL฀ ASSISTANCE�฀ AND฀ THAT฀ THE฀ FAILURE฀ TO฀ COMPLY฀ COMPELS฀
A฀CANCELLATION฀OF฀THE฀lNANCIAL฀ARRANGEMENTS�฀!%#,฀lLED฀
AN฀AFlDAVIT฀ IN฀ THE฀PROCEEDINGS฀WHICH฀ SUMMARIZED฀CON

lDENTIAL฀ DOCUMENTS฀ CONTAINING฀ THOUSANDS฀ OF฀ PAGES฀ OF฀
TECHNICAL฀ INFORMATION฀ CONCERNING฀ THE฀ ONGOING฀ ENVIRON

MENTAL฀ASSESSMENT฀OF฀THE฀CONSTRUCTION฀SITE฀BY฀THE฀#HINESE฀
AUTHORITIES�฀!%#,฀RESISTED฀3IERRA฀#LUB�S฀APPLICATION฀FOR฀
PRODUCTION฀OF฀THE฀CONlDENTIAL฀DOCUMENTS฀ON฀THE฀GROUND�฀
INTER฀ ALIA�฀ THAT฀ THE฀DOCUMENTS฀WERE฀ THE฀PROPERTY฀OF฀ THE฀
#HINESE฀AUTHORITIES฀ AND฀ THAT฀ IT฀ DID฀NOT฀HAVE฀ THE฀AUTHOR

ITY฀TO฀DISCLOSE฀THEM�฀4HE฀#HINESE฀AUTHORITIES฀AUTHORIZED฀
DISCLOSURE฀ OF฀ THE฀ DOCUMENTS฀ ON฀ THE฀ CONDITION฀ THAT฀ THEY฀
BE฀PROTECTED฀BY฀A฀CONlDENTIALITY฀ORDER�฀UNDER฀WHICH฀THEY฀
WOULD฀ONLY฀BE฀MADE฀AVAILABLE฀TO฀THE฀PARTIES฀AND฀THE฀COURT�฀
BUT฀ WITH฀ NO฀ RESTRICTION฀ ON฀ PUBLIC฀ ACCESS฀ TO฀ THE฀ JUDICIAL฀
PROCEEDINGS�฀ !%#,�S฀ APPLICATION฀ FOR฀ A฀ CONlDENTIALITY฀
ORDER฀WAS฀REJECTED฀BY฀THE฀&EDERAL฀#OURT�฀4RIAL฀$IVISION�฀
4HE฀&EDERAL฀#OURT฀OF฀!PPEAL฀UPHELD฀THAT฀DECISION�

฀ (ELD�฀4HE฀APPEAL฀SHOULD฀BE฀ALLOWED฀AND฀THE฀CONlDEN

TIALITY฀ORDER฀GRANTED฀ON฀THE฀TERMS฀REQUESTED฀BY฀!%#,�

฀ )N฀ LIGHT฀ OF฀ THE฀ ESTABLISHED฀ LINK฀ BETWEEN฀ OPEN฀ COURTS฀
AND฀FREEDOM฀OF฀EXPRESSION�฀THE฀FUNDAMENTAL฀QUESTION฀FOR฀
A฀COURT฀ TO฀CONSIDER฀ IN฀AN฀APPLICATION฀ FOR฀A฀CONlDENTIAL

ITY฀ ORDER฀ IS฀WHETHER฀ THE฀ RIGHT฀ TO฀ FREEDOM฀OF฀ EXPRESSION฀
SHOULD฀BE฀COMPROMISED฀IN฀THE฀CIRCUMSTANCES�฀4HE฀COURT฀
MUST฀ENSURE฀THAT฀THE฀DISCRETION฀TO฀GRANT฀THE฀ORDER฀IS฀EXER

CISED฀ IN฀ ACCORDANCE฀ WITH฀ #HARTER฀ PRINCIPLES฀ BECAUSE฀ A฀
CONlDENTIALITY฀ ORDER฀ WILL฀ HAVE฀ A฀ NEGATIVE฀ EFFECT฀ ON฀ THE฀
S�฀��B	฀RIGHT฀TO฀FREEDOM฀OF฀EXPRESSION�฀!฀CONlDENTIALITY฀
ORDER฀SHOULD฀ONLY฀BE฀GRANTED฀WHEN฀��	฀SUCH฀AN฀ORDER฀IS฀
NECESSARY฀TO฀PREVENT฀A฀SERIOUS฀RISK฀TO฀AN฀IMPORTANT฀INTER

EST�฀ INCLUDING฀ A฀ COMMERCIAL฀ INTEREST�฀ IN฀ THE฀ CONTEXT฀ OF฀
LITIGATION฀ BECAUSE฀ REASONABLY฀ ALTERNATIVE฀ MEASURES฀ WILL฀
NOT฀ PREVENT฀ THE฀ RISK�฀ AND฀ ��	฀ THE฀ SALUTARY฀ EFFECTS฀ OF฀ THE฀
CONlDENTIALITY฀ ORDER�฀ INCLUDING฀ THE฀ EFFECTS฀ ON฀ THE฀ RIGHT฀
OF฀ CIVIL฀ LITIGANTS฀ TO฀ A฀ FAIR฀ TRIAL�฀ OUTWEIGH฀ ITS฀ DELETERIOUS฀
EFFECTS�฀INCLUDING฀THE฀EFFECTS฀ON฀THE฀RIGHT฀TO฀FREE฀EXPRES

SION�฀WHICH฀IN฀THIS฀CONTEXT฀INCLUDES฀THE฀PUBLIC฀INTEREST฀IN฀
OPEN฀AND฀ACCESSIBLE฀COURT฀PROCEEDINGS�฀4HREE฀IMPORTANT฀
ELEMENTS฀ARE฀SUBSUMED฀UNDER฀THE฀lRST฀BRANCH฀OF฀THE฀TEST�฀
&IRST�฀THE฀RISK฀MUST฀BE฀REAL฀AND฀SUBSTANTIAL�฀WELL฀GROUNDED฀
IN฀ EVIDENCE�฀ POSING฀ A฀ SERIOUS฀ THREAT฀ TO฀ THE฀ COMMERCIAL฀
INTEREST฀ IN฀ QUESTION�฀ 3ECOND�฀ THE฀ IMPORTANT฀ COMMERCIAL฀
INTEREST฀ MUST฀ BE฀ ONE฀ WHICH฀ CAN฀ BE฀ EXPRESSED฀ IN฀ TERMS฀
OF฀ A฀ PUBLIC฀ INTEREST฀ IN฀ CONlDENTIALITY�฀ WHERE฀ THERE฀ IS฀ A฀
GENERAL฀PRINCIPLE฀AT฀STAKE�฀&INALLY�฀ THE฀ JUDGE฀ IS฀REQUIRED฀
TO฀CONSIDER฀NOT฀ONLY฀WHETHER฀REASONABLE฀ALTERNATIVES฀ARE฀
AVAILABLE฀TO฀SUCH฀AN฀ORDER฀BUT฀ALSO฀TO฀RESTRICT฀THE฀ORDER฀AS฀
MUCH฀AS฀IS฀REASONABLY฀POSSIBLE฀WHILE฀PRESERVING฀THE฀COM

MERCIAL฀INTEREST฀IN฀QUESTION�
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฀ %N฀L�ESPÞCE�฀L�INT£RãT฀COMMERCIAL฀EN฀JEU�฀LA฀PR£SERVA

TION฀ D�OBLIGATIONS฀ CONTRACTUELLES฀ DE฀ CONlDENTIALIT£�฀ EST฀
SUFlSAMMENT฀IMPORTANT฀POUR฀SATISFAIRE฀AU฀PREMIER฀VOLET฀
DE฀L�ANALYSE�฀POURVU฀QUE฀CERTAINES฀CONDITIONS฀SOIENT฀REM

PLIES฀�฀LES฀RENSEIGNEMENTS฀ONT฀TOUJOURS฀£T£฀TRAIT£S฀COMME฀
DES฀ RENSEIGNEMENTS฀ CONlDENTIELS�฀ IL฀ EST฀ RAISONNABLE฀ DE฀
PENSER฀QUE�฀SELON฀LA฀PR£POND£RANCE฀DES฀PROBABILIT£S�฀LEUR฀
DIVULGATION฀ COMPROMETTRAIT฀ DES฀ DROITS฀ EXCLUSIFS�฀ COM

MERCIAUX฀ET฀ SCIENTIlQUES�฀ET฀ LES฀ RENSEIGNEMENTS฀ONT฀£T£฀
RECUEILLIS฀DANS฀L�EXPECTATIVE฀RAISONNABLE฀QU�ILS฀RESTERAIENT฀
CONlDENTIELS�฀ #ES฀ CONDITIONS฀ SONT฀ R£UNIES฀ EN฀ L�ESPÞCE�฀
,A฀DIVULGATION฀DES฀DOCUMENTS฀CONlDENTIELS฀FERAIT฀COURIR฀
UN฀ RISQUE฀S£RIEUX฀Í฀UN฀ INT£RãT฀COMMERCIAL฀ IMPORTANT฀DE฀
�!#,฀ET฀IL฀N�EXISTE฀PAS฀D�OPTIONS฀RAISONNABLES฀AUTRES฀QUE฀
L�ORDONNANCE฀DE฀CONlDENTIALIT£�

฀ °฀ LA฀ DEUXIÞME฀ £TAPE฀ DE฀ L�ANALYSE�฀ L�ORDONNANCE฀ DE฀
CONlDENTIALIT£฀AURAIT฀DES฀EFFETS฀B£N£lQUES฀CONSID£RABLES฀
SUR฀ LE฀ DROIT฀ DE฀ �!#,฀ Í฀ UN฀ PROCÞS฀ £QUITABLE�฀ 3I฀ �!#,฀
DIVULGUAIT฀ LES฀ DOCUMENTS฀ CONlDENTIELS�฀ ELLE฀ MANQUERAIT฀
Í฀ SES฀ OBLIGATIONS฀ CONTRACTUELLES฀ ET฀ S�EXPOSERAIT฀ Í฀ UNE฀
D£T£RIORATION฀DE฀SA฀POSITION฀CONCURRENTIELLE�฀,E฀REFUS฀DE฀
L�ORDONNANCE฀ OBLIGERAIT฀ �!#,฀ Í฀ RETENIR฀ LES฀ DOCUMENTS฀
POUR฀PROT£GER฀SES฀INT£RãTS฀COMMERCIAUX฀ET฀COMME฀ILS฀SONT฀
PERTINENTS฀POUR฀L�EXERCICE฀DES฀MOYENS฀DE฀D£FENSE฀PR£VUS฀
PAR฀LA฀,#�%�฀L�IMPOSSIBILIT£฀DE฀LES฀PRODUIRE฀EMPãCHERAIT฀
�!#,฀DE฀PR£SENTER฀UNE฀D£FENSE฀PLEINE฀ET฀ENTIÞRE�฀-ãME฀
SI฀EN฀MATIÞRE฀CIVILE฀CELA฀N�ENGAGE฀PAS฀DE฀DROIT฀PROT£G£฀PAR฀
LA฀#HARTE�฀LE฀DROIT฀Í฀UN฀PROCÞS฀£QUITABLE฀EST฀UN฀PRINCIPE฀
DE฀ JUSTICE฀ FONDAMENTALE�฀ ,�ORDONNANCE฀ PERMETTRAIT฀ AUX฀
PARTIES฀ET฀AU฀TRIBUNAL฀D�AVOIR฀ACCÞS฀AUX฀DOCUMENTS฀CONl

DENTIELS�฀ET฀PERMETTRAIT฀LA฀TENUE฀D�UN฀CONTRE
INTERROGATOIRE฀
FOND£฀SUR฀ LEUR฀CONTENU�฀ FAVORISANT฀AINSI฀ LA฀ RECHERCHE฀DE฀
LA฀V£RIT£�฀UNE฀VALEUR฀FONDAMENTALE฀SOUS
TENDANT฀LA฀LIBERT£฀
D�EXPRESSION�฀)L฀PEUT฀ENlN฀Y฀AVOIR฀UN฀IMPORTANT฀INT£RãT฀DE฀
S£CURIT£฀PUBLIQUE฀Í฀PR£SERVER฀LA฀CONlDENTIALIT£฀DE฀CE฀TYPE฀
DE฀RENSEIGNEMENTS฀TECHNIQUES�

฀ 5NE฀ ORDONNANCE฀ DE฀ CONlDENTIALIT£฀ AURAIT฀ UN฀ EFFET฀
PR£JUDICIABLE฀ SUR฀ LE฀ PRINCIPE฀ DE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀
JUDICIAIRES฀ET฀DONC฀SUR฀LA฀LIBERT£฀D�EXPRESSION�฀0LUS฀L�OR

DONNANCE฀ PORTE฀ ATTEINTE฀ AUX฀ VALEURS฀ FONDAMENTALES฀ QUE฀
SONT฀��	฀LA฀RECHERCHE฀DE฀LA฀V£RIT£฀ET฀DU฀BIEN฀COMMUN�฀��	฀
L�£PANOUISSEMENT฀ PERSONNEL฀ PAR฀ LE฀ LIBRE฀ D£VELOPPEMENT฀
DES฀PENS£ES฀ET฀DES฀ID£ES฀ET฀��	฀LA฀PARTICIPATION฀DE฀TOUS฀AU฀
PROCESSUS฀POLITIQUE�฀PLUS฀ IL฀EST฀DIFlCILE฀DE฀ JUSTIlER฀ L�OR

DONNANCE�฀$ANS฀LES฀MAINS฀DES฀PARTIES฀ET฀DE฀LEURS฀EXPERTS�฀
LES฀DOCUMENTS฀PEUVENT฀ãTRE฀ TRÞS฀UTILES฀POUR฀APPR£CIER฀ LA฀
CONFORMIT£฀ DU฀ PROCESSUS฀ D�£VALUATION฀ ENVIRONNEMEN

TALE฀CHINOIS�฀ET฀DONC฀POUR฀AIDER฀LA฀COUR฀Í฀PARVENIR฀Í฀DES฀
CONCLUSIONS฀DE฀FAIT฀EXACTES�฀#OMPTE฀TENU฀DE฀LEUR฀NATURE฀
HAUTEMENT฀TECHNIQUE�฀LA฀PRODUCTION฀DES฀DOCUMENTS฀CONl

DENTIELS฀EN฀VERTU฀DE฀L�ORDONNANCE฀DEMAND£E฀FAVORISERAIT฀
MIEUX฀L�IMPORTANTE฀VALEUR฀DE฀LA฀RECHERCHE฀DE฀LA฀V£RIT£�฀QUI฀

฀ !PPLYING฀ THE฀ TEST฀ TO฀ THE฀ PRESENT฀ CIRCUMSTANCES�฀ THE฀
COMMERCIAL฀INTEREST฀AT฀STAKE฀HERE฀RELATES฀TO฀THE฀OBJECTIVE฀
OF฀ PRESERVING฀ CONTRACTUAL฀ OBLIGATIONS฀ OF฀ CONlDENTIALITY�฀
WHICH฀ IS฀ SUFlCIENTLY฀ IMPORTANT฀ TO฀ PASS฀ THE฀ lRST฀ BRANCH฀
OF฀ THE฀ TEST฀ AS฀ LONG฀ AS฀ CERTAIN฀ CRITERIA฀ RELATING฀ TO฀ THE฀
INFORMATION฀ ARE฀ MET�฀ 4HE฀ INFORMATION฀ MUST฀ HAVE฀ BEEN฀
TREATED฀AS฀CONlDENTIAL฀AT฀ALL฀RELEVANT฀TIMES�฀ON฀A฀BALANCE฀
OF฀ PROBABILITIES�฀ PROPRIETARY�฀ COMMERCIAL฀ AND฀ SCIENTIlC฀
INTERESTS฀ COULD฀ REASONABLY฀ BE฀ HARMED฀ BY฀ DISCLOSURE฀ OF฀
THE฀ INFORMATION�฀ AND฀ THE฀ INFORMATION฀ MUST฀ HAVE฀ BEEN฀
ACCUMULATED฀ WITH฀ A฀ REASONABLE฀ EXPECTATION฀ OF฀ IT฀ BEING฀
KEPT฀ CONlDENTIAL�฀ 4HESE฀ REQUIREMENTS฀ HAVE฀ BEEN฀ MET฀
IN฀ THIS฀ CASE�฀ $ISCLOSURE฀ OF฀ THE฀ CONlDENTIAL฀ DOCUMENTS฀
WOULD฀IMPOSE฀A฀SERIOUS฀RISK฀ON฀AN฀IMPORTANT฀COMMERCIAL฀
INTEREST฀OF฀!%#,�฀AND฀THERE฀ARE฀NO฀REASONABLY฀ALTERNATIVE฀
MEASURES฀TO฀GRANTING฀THE฀ORDER�

฀ 5NDER฀ THE฀ SECOND฀ BRANCH฀ OF฀ THE฀ TEST�฀ THE฀ CONlDEN

TIALITY฀ ORDER฀ WOULD฀ HAVE฀ SIGNIlCANT฀ SALUTARY฀ EFFECTS฀ ON฀
!%#,�S฀RIGHT฀TO฀A฀FAIR฀TRIAL�฀$ISCLOSURE฀OF฀THE฀CONlDENTIAL฀
DOCUMENTS฀WOULD฀CAUSE฀!%#,฀TO฀BREACH฀ITS฀CONTRACTUAL฀
OBLIGATIONS฀ AND฀ SUFFER฀ A฀ RISK฀OF฀HARM฀ TO฀ ITS฀ COMPETITIVE฀
POSITION�฀)F฀A฀CONlDENTIALITY฀ORDER฀IS฀DENIED�฀!%#,฀WILL฀
BE฀FORCED฀TO฀WITHHOLD฀THE฀DOCUMENTS฀IN฀ORDER฀TO฀PROTECT฀
ITS฀COMMERCIAL฀INTERESTS�฀AND฀SINCE฀THAT฀INFORMATION฀IS฀REL

EVANT฀TO฀DEFENCES฀AVAILABLE฀UNDER฀THE฀#%!!�฀THE฀INABILITY฀
TO฀ PRESENT฀ THIS฀ INFORMATION฀ HINDERS฀!%#,�S฀ CAPACITY฀ TO฀
MAKE฀ FULL฀ ANSWER฀AND฀DEFENCE�฀!LTHOUGH฀ IN฀ THE฀CONTEXT฀
OF฀ A฀ CIVIL฀ PROCEEDING�฀ THIS฀ DOES฀ NOT฀ ENGAGE฀ A฀ #HARTER฀
RIGHT�฀THE฀RIGHT฀TO฀A฀FAIR฀TRIAL฀IS฀A฀FUNDAMENTAL฀PRINCIPLE฀OF฀
JUSTICE�฀&URTHER�฀THE฀CONlDENTIALITY฀ORDER฀WOULD฀ALLOW฀ALL฀
PARTIES฀AND฀THE฀COURT฀ACCESS฀TO฀THE฀CONlDENTIAL฀DOCUMENTS�฀
AND฀ PERMIT฀ CROSS
EXAMINATION฀ BASED฀ ON฀ THEIR฀ CONTENTS�฀
ASSISTING฀IN฀THE฀SEARCH฀FOR฀TRUTH�฀A฀CORE฀VALUE฀UNDERLYING฀
FREEDOM฀OF฀EXPRESSION�฀&INALLY�฀GIVEN฀THE฀TECHNICAL฀NATURE฀
OF฀ THE฀ INFORMATION�฀ THERE฀ MAY฀ BE฀ A฀ SUBSTANTIAL฀ PUBLIC฀
SECURITY฀ INTEREST฀ IN฀ MAINTAINING฀ THE฀ CONlDENTIALITY฀ OF฀
SUCH฀INFORMATION�

฀ 4HE฀ DELETERIOUS฀ EFFECTS฀ OF฀ GRANTING฀ A฀ CONlDENTIALITY฀
ORDER฀INCLUDE฀A฀NEGATIVE฀EFFECT฀ON฀THE฀OPEN฀COURT฀PRINCI

PLE�฀AND฀THEREFORE฀ON฀THE฀RIGHT฀TO฀FREEDOM฀OF฀EXPRESSION�฀
4HE฀ MORE฀ DETRIMENTAL฀ THE฀ CONlDENTIALITY฀ ORDER฀ WOULD฀
BE฀ TO฀ THE฀ CORE฀ VALUES฀ OF฀ ��	฀ SEEKING฀ THE฀ TRUTH฀ AND฀ THE฀
COMMON฀ GOOD�฀ ��	฀ PROMOTING฀ SELF
FULlLMENT฀ OF฀ INDI

VIDUALS฀BY฀ALLOWING฀THEM฀TO฀DEVELOP฀THOUGHTS฀AND฀IDEAS฀
AS฀THEY฀SEE฀lT�฀AND฀��	฀ENSURING฀THAT฀PARTICIPATION฀IN฀THE฀
POLITICAL฀PROCESS฀IS฀OPEN฀TO฀ALL฀PERSONS�฀THE฀HARDER฀IT฀WILL฀
BE฀TO฀JUSTIFY฀THE฀CONlDENTIALITY฀ORDER�฀)N฀THE฀HANDS฀OF฀THE฀
PARTIES฀AND฀THEIR฀EXPERTS�฀THE฀CONlDENTIAL฀DOCUMENTS฀MAY฀
BE฀OF฀GREAT฀ASSISTANCE฀IN฀PROBING฀THE฀TRUTH฀OF฀THE฀#HINESE฀
ENVIRONMENTAL฀ ASSESSMENT฀ PROCESS�฀ WHICH฀ WOULD฀ ASSIST฀
THE฀COURT฀IN฀REACHING฀ACCURATE฀FACTUAL฀CONCLUSIONS�฀'IVEN฀
THE฀HIGHLY฀TECHNICAL฀NATURE฀OF฀THE฀DOCUMENTS�฀THE฀IMPOR

TANT฀ VALUE฀ OF฀ THE฀ SEARCH฀ FOR฀ THE฀ TRUTH฀ WHICH฀ UNDERLIES฀
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SOUS
TEND฀Í฀LA฀FOIS฀LA฀LIBERT£฀D�EXPRESSION฀ET฀LA฀PUBLICIT£฀
DES฀ D£BATS฀ JUDICIAIRES�฀ QUE฀ NE฀ LE฀ FERAIT฀ LE฀ REFUS฀ DE฀ L�OR

DONNANCE�

฀ !UX฀ TERMES฀ DE฀ L�ORDONNANCE฀ DEMAND£E�฀ LES฀ SEULES฀
RESTRICTIONS฀ONT฀TRAIT฀Í฀LA฀DISTRIBUTION฀PUBLIQUE฀DES฀DOCU

MENTS�฀UNE฀ATTEINTE฀RELATIVEMENT฀MINIME฀Í฀LA฀RÞGLE฀DE฀LA฀
PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES�฀-ãME฀SI฀L�ORDONNANCE฀DE฀
CONlDENTIALIT£฀DEVAIT฀RESTREINDRE฀L�ACCÞS฀INDIVIDUEL฀Í฀CER

TAINS฀RENSEIGNEMENTS฀SUSCEPTIBLES฀D�INT£RESSER฀QUELQU�UN�฀
LA฀DEUXIÞME฀VALEUR฀FONDAMENTALE�฀L�£PANOUISSEMENT฀PER

SONNEL�฀ NE฀ SERAIT฀ PAS฀ TOUCH£E฀ DE฀ MANIÞRE฀ SIGNIlCATIVE�฀
,A฀ TROISIÞME฀ VALEUR฀ JOUE฀ UN฀ R¯LE฀ PRIMORDIAL฀ DANS฀ LE฀
POURVOI฀ PUISQUE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀ JUDICIAIRES฀ EST฀
UN฀ ASPECT฀ FONDAMENTAL฀ DE฀ LA฀ SOCI£T£฀ D£MOCRATIQUE�฀ 0AR฀
LEUR฀ NATURE฀ MãME�฀ LES฀ QUESTIONS฀ ENVIRONNEMENTALES฀ ONT฀
UNE฀PORT£E฀PUBLIQUE฀CONSID£RABLE�฀ET฀LA฀TRANSPARENCE฀DES฀
D£BATS฀ JUDICIAIRES฀ SUR฀ LES฀ QUESTIONS฀ ENVIRONNEMENTALES฀
M£RITE฀ G£N£RALEMENT฀ UN฀ DEGR£฀ £LEV£฀ DE฀ PROTECTION�฀ DE฀
SORTE฀ QUE฀ L�INT£RãT฀ PUBLIC฀ EST฀ EN฀ L�ESPÞCE฀ PLUS฀ ENGAG£฀
QUE฀ S�IL฀ S�AGISSAIT฀ D�UN฀ LITIGE฀ ENTRE฀ PERSONNES฀ PRIV£ES฀ Í฀
L�£GARD฀ D�INT£RãTS฀ PUREMENT฀ PRIV£S�฀ 4OUTEFOIS฀ LA฀ PORT£E฀
£TROITE฀ DE฀ L�ORDONNANCE฀ ASSOCI£E฀ Í฀ LA฀ NATURE฀ HAUTEMENT฀
TECHNIQUE฀DES฀DOCUMENTS฀CONlDENTIELS฀TEMPÞRE฀CONSID£

RABLEMENT฀ LES฀EFFETS฀PR£JUDICIABLES฀QUE฀ L�ORDONNANCE฀DE฀
CONlDENTIALIT£฀POURRAIT฀AVOIR฀SUR฀ L�INT£RãT฀DU฀PUBLIC฀Í฀ LA฀
PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES�฀,ES฀VALEURS฀CENTRALES฀DE฀
LA฀LIBERT£฀D�EXPRESSION฀QUE฀SONT฀LA฀RECHERCHE฀DE฀LA฀V£RIT£฀
ET฀LA฀PROMOTION฀D�UN฀PROCESSUS฀POLITIQUE฀OUVERT฀SONT฀TRÞS฀
£TROITEMENT฀ LI£ES฀ AU฀ PRINCIPE฀ DE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀
JUDICIAIRES�฀ET฀SONT฀LES฀PLUS฀TOUCH£ES฀PAR฀UNE฀ORDONNANCE฀
LIMITANT฀ CETTE฀ PUBLICIT£�฀4OUTEFOIS�฀ EN฀ L�ESPÞCE�฀ L�ORDON

NANCE฀DE฀CONlDENTIALIT£฀N�ENTRAVERAIT฀QUE฀ L£GÞREMENT฀ LA฀
POURSUITE฀DE฀CES฀VALEURS�฀ET฀POURRAIT฀MãME฀LES฀FAVORISER฀
Í฀ CERTAINS฀ £GARDS�฀3ES฀ EFFETS฀B£N£lQUES฀ L�EMPORTENT฀ SUR฀
SES฀EFFETS฀PR£JUDICIABLES�฀ET฀IL฀Y฀A฀LIEU฀DE฀L�ACCORDER�฀3ELON฀
LA฀ POND£RATION฀ DES฀ DIVERS฀ DROITS฀ ET฀ INT£RãTS฀ EN฀ JEU�฀ L�OR

DONNANCE฀DE฀CONlDENTIALIT£฀AURAIT฀DES฀EFFETS฀B£N£lQUES฀
IMPORTANTS฀SUR฀LE฀DROIT฀DE฀�!#,฀Í฀UN฀PROCÞS฀£QUITABLE฀ET฀
Í฀LA฀LIBERT£฀D�EXPRESSION�฀ET฀SES฀EFFETS฀PR£JUDICIABLES฀SUR฀LE฀
PRINCIPE฀DE฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES฀ET฀LA฀LIBERT£฀
D�EXPRESSION฀SERAIENT฀MINIMES�

*URISPRUDENCE

฀ !RRãTS฀ APPLIQU£S฀�฀ %DMONTON฀ *OURNAL฀ C�฀ !LBERTA฀
�0ROCUREUR฀ G£N£RAL	�฀ ;����=฀ �฀ 2�#�3�฀ �����฀ 3OCI£T£฀
2ADIO
#ANADA฀ C�฀ .OUVEAU
"RUNSWICK฀ �0ROCUREUR฀
G£N£RAL	�฀ ;����=฀ �฀ 2�#�3�฀ ����฀ $AGENAIS฀ C�฀ 3OCI£T£฀
2ADIO
#ANADA�฀ ;����=฀ �฀ 2�#�3�฀ ����฀ 2�฀ C�฀ -ENTUCK�฀
;����=฀ �฀ 2�#�3�฀ ����฀ ����฀ #3#฀ ���฀ -�฀ �!�	฀ C�฀ 2YAN�฀
;����=฀ �฀ 2�#�3�฀ ����฀ )RWIN฀ 4OY฀ ,TD�฀ C�฀ 1U£BEC฀
�0ROCUREUR฀G£N£RAL	�฀;����=฀�฀2�#�3�฀����฀2�฀C�฀+EEGSTRA�฀
;����=฀�฀2�#�3�฀����฀ARRãTS฀MENTIONN£S฀�฀!"฀(ASSLE฀C�฀

BOTH฀ FREEDOM฀ OF฀ EXPRESSION฀ AND฀ OPEN฀ JUSTICE฀ WOULD฀ BE฀
PROMOTED฀TO฀A฀GREATER฀EXTENT฀BY฀SUBMITTING฀THE฀CONlDEN

TIAL฀DOCUMENTS฀UNDER฀ THE฀ORDER฀SOUGHT฀ THAN฀IT฀WOULD฀BY฀
DENYING฀THE฀ORDER�

฀ 5NDER฀THE฀TERMS฀OF฀THE฀ORDER฀SOUGHT�฀THE฀ONLY฀RESTRIC

TIONS฀ RELATE฀ TO฀ THE฀PUBLIC฀DISTRIBUTION฀OF฀ THE฀DOCUMENTS�฀
WHICH฀ IS฀ A฀ FAIRLY฀MINIMAL฀ INTRUSION฀ INTO฀ THE฀OPEN฀ COURT฀
RULE�฀ !LTHOUGH฀ THE฀ CONlDENTIALITY฀ ORDER฀ WOULD฀ RESTRICT฀
INDIVIDUAL฀ ACCESS฀ TO฀ CERTAIN฀ INFORMATION฀ WHICH฀ MAY฀ BE฀
OF฀ INTEREST฀ TO฀ THAT฀ INDIVIDUAL�฀ THE฀ SECOND฀ CORE฀ VALUE฀ OF฀
PROMOTING฀ INDIVIDUAL฀ SELF
FULlLMENT฀ WOULD฀ NOT฀ BE฀ SIG

NIlCANTLY฀AFFECTED฀BY฀THE฀CONlDENTIALITY฀ORDER�฀4HE฀THIRD฀
CORE฀ VALUE฀ lGURES฀ PROMINENTLY฀ IN฀ THIS฀ APPEAL฀ AS฀ OPEN฀
JUSTICE฀ IS฀A฀ FUNDAMENTAL฀ASPECT฀OF฀A฀DEMOCRATIC฀SOCIETY�฀
"Y฀THEIR฀VERY฀NATURE�฀ENVIRONMENTAL฀MATTERS฀CARRY฀SIGNIl

CANT฀PUBLIC฀IMPORT�฀AND฀OPENNESS฀IN฀JUDICIAL฀PROCEEDINGS฀
INVOLVING฀ ENVIRONMENTAL฀ ISSUES฀ WILL฀ GENERALLY฀ ATTRACT฀ A฀
HIGH฀ DEGREE฀ OF฀ PROTECTION�฀ SO฀ THAT฀ THE฀ PUBLIC฀ INTEREST฀ IS฀
ENGAGED฀HERE฀MORE฀ THAN฀ IF฀ THIS฀WERE฀AN฀ACTION฀BETWEEN฀
PRIVATE฀PARTIES฀ INVOLVING฀PRIVATE฀ INTERESTS�฀(OWEVER�฀ THE฀
NARROW฀SCOPE฀OF฀THE฀ORDER฀COUPLED฀WITH฀THE฀HIGHLY฀TECH

NICAL฀ NATURE฀OF฀ THE฀ CONlDENTIAL฀ DOCUMENTS฀ SIGNIlCANTLY฀
TEMPER฀ THE฀ DELETERIOUS฀ EFFECTS฀ THE฀ CONlDENTIALITY฀ ORDER฀
WOULD฀ HAVE฀ ON฀ THE฀ PUBLIC฀ INTEREST฀ IN฀ OPEN฀ COURTS�฀ 4HE฀
CORE฀ FREEDOM฀ OF฀ EXPRESSION฀ VALUES฀ OF฀ SEEKING฀ THE฀ TRUTH฀
AND฀PROMOTING฀AN฀OPEN฀POLITICAL฀PROCESS฀ARE฀MOST฀CLOSELY฀
LINKED฀TO฀THE฀PRINCIPLE฀OF฀OPEN฀COURTS�฀AND฀MOST฀AFFECTED฀
BY฀ AN฀ ORDER฀ RESTRICTING฀ THAT฀ OPENNESS�฀ (OWEVER�฀ IN฀ THE฀
CONTEXT฀OF฀THIS฀CASE�฀THE฀CONlDENTIALITY฀ORDER฀WOULD฀ONLY฀
MARGINALLY฀ IMPEDE�฀ AND฀ IN฀ SOME฀ RESPECTS฀ WOULD฀ EVEN฀
PROMOTE�฀THE฀PURSUIT฀OF฀THESE฀VALUES�฀4HE฀SALUTARY฀EFFECTS฀
OF฀THE฀ORDER฀OUTWEIGH฀ITS฀DELETERIOUS฀EFFECTS฀AND฀THE฀ORDER฀
SHOULD฀BE฀GRANTED�฀!฀BALANCING฀OF฀THE฀VARIOUS฀RIGHTS฀AND฀
OBLIGATIONS฀ ENGAGED฀ INDICATES฀ THAT฀ THE฀ CONlDENTIALITY฀
ORDER฀WOULD฀HAVE฀SUBSTANTIAL฀SALUTARY฀EFFECTS฀ON฀!%#,�S฀
RIGHT฀TO฀A฀FAIR฀TRIAL฀AND฀FREEDOM฀OF฀EXPRESSION�฀WHILE฀THE฀
DELETERIOUS฀ EFFECTS฀ ON฀ THE฀ PRINCIPLE฀ OF฀ OPEN฀ COURTS฀ AND฀
FREEDOM฀OF฀EXPRESSION฀WOULD฀BE฀MINIMAL�

#ASES฀#ITED

฀ !PPLIED�฀ %DMONTON฀ *OURNAL฀ V�฀ !LBERTA฀ �!TTORNEY฀
'ENERAL	�฀;����=฀�฀3�#�2�฀�����฀#ANADIAN฀"ROADCASTING฀
#ORP�฀ V�฀ .EW฀ "RUNSWICK฀ �!TTORNEY฀ 'ENERAL	�฀ ;����=฀ �฀
3�#�2�฀����฀$AGENAIS฀V�฀#ANADIAN฀"ROADCASTING฀#ORP��฀
;����=฀�฀3�#�2�฀����฀2�฀V�฀-ENTUCK�฀;����=฀�฀3�#�2�฀����฀
����฀3##฀���฀-�฀�!�	฀V�฀2YAN�฀;����=฀�฀3�#�2�฀����฀)RWIN฀
4OY฀,TD�฀V�฀1UEBEC฀�!TTORNEY฀'ENERAL	�฀;����=฀�฀3�#�2�฀
����฀ 2�฀ V�฀ +EEGSTRA�฀ ;����=฀ �฀ 3�#�2�฀ ����฀ REFERRED฀ TO�฀
!"฀(ASSLE฀V�฀#ANADA฀�-INISTER฀OF฀.ATIONAL฀(EALTH฀AND฀
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#ANADA฀�-INISTRE฀DE฀LA฀3ANT£฀NATIONALE฀ET฀DU฀"IEN
ãTRE฀
SOCIAL	�฀;����=฀�฀#�&�฀����฀CONF�฀;����=฀!�#�&�฀NO฀����฀
�1,	�฀%THYL฀#ANADA฀)NC�฀C�฀#ANADA฀�!TTORNEY฀'ENERAL	฀
�����	�฀��฀#�0�#�฀��TH	฀����฀2�฀C�฀/AKES�฀;����=฀�฀2�#�3�฀
����฀2�฀C�฀/�.�%��฀ ;����=฀�฀2�#�3�฀����฀����฀#3#฀���฀
&�.�฀�2E	�฀;����=฀�฀2�#�3�฀����฀����฀#3#฀���฀%LI฀,ILLY฀
AND฀#O�฀C�฀.OVOPHARM฀,TD�฀�����	�฀��฀#�0�2�฀��D	฀����

,OIS฀ET฀RÞGLEMENTS฀CIT£S

#HARTE฀CANADIENNE฀DES฀DROITS฀ET฀LIBERT£S�฀ART�฀��฀�B	�
,OI฀CANADIENNE฀SUR฀L�£VALUATION฀ENVIRONNEMENTALE�฀,�#�฀

�����฀CH�฀���฀ART�฀���	B	�฀��฀���฀����	฀;ABR�฀�฀REMPL�฀
�����฀CH�฀���฀ART�฀��=�

2ÞGLES฀DE฀LA฀#OUR฀F£D£RALE฀�����	�฀$/23���
����฀RÞGLES฀
����฀����

฀ 0/526/)฀ CONTRE฀ UN฀ ARRãT฀ DE฀ LA฀ #OUR฀ D�APPEL฀
F£D£RALE�฀;����=฀�฀#�&�฀����฀���฀$�,�2�฀��TH	฀����฀
���฀.�2�฀��฀��฀!DMIN�฀,�2�฀��D	฀��฀;����=฀!�#�&�฀NO฀
���฀�1,	�฀QUI฀A฀CONlRM£฀UNE฀D£CISION฀DE฀LA฀3ECTION฀
DE฀PREMIÞRE฀INSTANCE�฀;����=฀�฀#�&�฀����฀���฀&�4�2�฀
����฀;����=฀!�#�&�฀NO฀����฀�1,	�฀0OURVOI฀ACCUEILLI�

฀ *�฀ "RETT฀ ,EDGER฀ ET฀ 0ETER฀ #HAPIN�฀ POUR฀ L�APPE

LANTE�

฀ 4IMOTHY฀*�฀(OWARD฀ ET฀&RANKLIN฀3�฀'ERTLER�฀POUR฀
L�INTIM£฀3IERRA฀#LUB฀DU฀#ANADA�

฀ 'RAHAM฀ 'ARTON�฀ C�R��฀ ET฀ *�฀ 3ANDERSON฀ 'RAHAM�฀
POUR฀LES฀INTIM£S฀LE฀MINISTRE฀DES฀&INANCES฀DU฀#ANADA�฀
LE฀ MINISTRE฀ DES฀ !FFAIRES฀ £TRANGÞRES฀ DU฀ #ANADA�฀ LE฀
MINISTRE฀DU฀#OMMERCE฀INTERNATIONAL฀DU฀#ANADA฀ET฀LE฀
PROCUREUR฀G£N£RAL฀DU฀#ANADA�

฀ 6ERSION฀FRAN½AISE฀DU฀JUGEMENT฀DE฀LA฀#OUR฀RENDU฀
PAR

,E฀JUGE฀)ACOBUCCI฀�

)�฀฀ )NTRODUCTION

฀ $ANS฀ NOTRE฀ PAYS�฀ LES฀ TRIBUNAUX฀ SONT฀ LES฀ INSTITU

TIONS฀G£N£RALEMENT฀CHOISIES฀POUR฀R£SOUDRE฀AU฀MIEUX฀
LES฀ DIFF£RENDS฀ JURIDIQUES฀ PAR฀ L�APPLICATION฀ DE฀ PRIN

CIPES฀ JURIDIQUES฀ AUX฀ FAITS฀ DE฀ CHAQUE฀ ESPÞCE�฀ 5N฀
DES฀ PRINCIPES฀ SOUS
JACENTS฀ AU฀ PROCESSUS฀ JUDICIAIRE฀
EST฀ LA฀ TRANSPARENCE�฀ TANT฀ DANS฀ LA฀ PROC£DURE฀ SUIVIE฀
QUE฀ DANS฀ LES฀ £L£MENTS฀ PERTINENTS฀ Í฀ LA฀ SOLUTION฀ DU฀
LITIGE�฀ #ERTAINS฀ DE฀ CES฀ £L£MENTS฀ PEUVENT฀ TOUTEFOIS฀
FAIRE฀L�OBJET฀D�UNE฀ORDONNANCE฀DE฀CONlDENTIALIT£�฀,E฀

7ELFARE	�฀;����=฀�฀&�#�฀����฀AFF�G฀�����	�฀��฀#�0�2�฀��D	฀
����฀ %THYL฀ #ANADA฀ )NC�฀ V�฀ #ANADA฀ �!TTORNEY฀ 'ENERAL	฀
�����	�฀��฀#�0�#�฀��TH	฀����฀2�฀V�฀/AKES�฀;����=฀�฀3�#�2�฀
����฀ 2�฀ V�฀/�.�%��฀ ;����=฀ �฀3�#�2�฀ ����฀ ����฀3##฀���฀
&�.�฀�2E	�฀ ;����=฀�฀3�#�2�฀����฀����฀3##฀���฀%LI฀,ILLY฀
AND฀#O�฀V�฀.OVOPHARM฀,TD�฀�����	�฀��฀#�0�2�฀��D	฀����

3TATUTES฀AND฀2EGULATIONS฀#ITED

#ANADIAN฀#HARTER฀OF฀2IGHTS฀AND฀&REEDOMS�฀SS�฀��฀��B	�
#ANADIAN฀%NVIRONMENTAL฀!SSESSMENT฀!CT�฀3�#�฀�����฀C�฀

���฀SS�฀���	�B	�฀��฀���฀����	�B	�
&EDERAL฀#OURT฀2ULES�฀�����฀3/2���
����฀RR�฀����฀����

฀ !00%!,฀FROM฀A฀JUDGMENT฀OF฀THE฀&EDERAL฀#OURT฀
OF฀!PPEAL�฀;����=฀�฀&�#�฀����฀���฀$�,�2�฀��TH	฀����฀
���฀.�2�฀��฀��฀!DMIN�฀,�2�฀��D	฀��฀;����=฀&�#�*�฀.O�฀
���฀�1,	�฀AFlRMING฀A฀DECISION฀OF฀THE฀4RIAL฀$IVISION�฀
;����=฀�฀&�#�฀����฀���฀&�4�2�฀����฀;����=฀&�#�*�฀.O�฀
����฀�1,	�฀!PPEAL฀ALLOWED�

฀ *�฀"RETT฀,EDGER฀AND฀0ETER฀#HAPIN�฀FOR฀THE฀APPEL

LANT�

฀ 4IMOTHY฀*�฀(OWARD฀AND฀&RANKLIN฀3�฀'ERTLER�฀ FOR฀
THE฀RESPONDENT฀3IERRA฀#LUB฀OF฀#ANADA�

฀ 'RAHAM฀'ARTON�฀1�#��฀AND฀*�฀3ANDERSON฀'RAHAM�฀
FOR฀ THE฀ RESPONDENTS฀ THE฀ -INISTER฀ OF฀ &INANCE฀ OF฀
#ANADA�฀THE฀-INISTER฀OF฀&OREIGN฀!FFAIRS฀OF฀#ANADA�฀
THE฀-INISTER฀OF฀ )NTERNATIONAL฀4RADE฀OF฀#ANADA฀AND฀
THE฀!TTORNEY฀'ENERAL฀OF฀#ANADA�

฀ 4HE฀JUDGMENT฀OF฀THE฀#OURT฀WAS฀DELIVERED฀BY

)ACOBUCCI฀*�฀�

)�฀ )NTRODUCTION

฀ )N฀ OUR฀ COUNTRY�฀ COURTS฀ ARE฀ THE฀ INSTITUTIONS฀ GEN

ERALLY฀CHOSEN฀TO฀RESOLVE฀LEGAL฀DISPUTES฀AS฀BEST฀THEY฀
CAN฀ THROUGH฀ THE฀ APPLICATION฀ OF฀ LEGAL฀ PRINCIPLES฀ TO฀
THE฀FACTS฀OF฀THE฀CASE฀INVOLVED�฀/NE฀OF฀THE฀UNDERLYING฀
PRINCIPLES฀OF฀THE฀JUDICIAL฀PROCESS฀IS฀PUBLIC฀OPENNESS�฀
BOTH฀ IN฀ THE฀ PROCEEDINGS฀ OF฀ THE฀ DISPUTE�฀ AND฀ IN฀ THE฀
MATERIAL฀THAT฀IS฀RELEVANT฀TO฀ITS฀RESOLUTION�฀(OWEVER�฀
SOME฀MATERIAL฀CAN฀BE฀MADE฀ THE฀SUBJECT฀OF฀A฀CONl

DENTIALITY฀ ORDER�฀ 4HIS฀ APPEAL฀ RAISES฀ THE฀ IMPORTANT฀
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POURVOI฀SOULÞVE฀LES฀IMPORTANTES฀QUESTIONS฀DE฀SAVOIR฀
Í฀QUEL฀MOMENT฀ET฀DANS฀QUELLES฀CIRCONSTANCES฀IL฀Y฀A฀
LIEU฀DE฀RENDRE฀UNE฀ORDONNANCE฀DE฀CONlDENTIALIT£�

฀ 0OUR฀ LES฀ MOTIFS฀ QUI฀ SUIVENT�฀ JE฀ SUIS฀ D�AVIS฀ DE฀
RENDRE฀L�ORDONNANCE฀DE฀CONlDENTIALIT£฀DEMAND£E฀ET฀
PAR฀CONS£QUENT฀D�ACCUEILLIR฀LE฀POURVOI�

))�฀ ,ES฀FAITS

฀ ,�APPELANTE�฀ �NERGIE฀ ATOMIQUE฀ DU฀ #ANADA฀
,IMIT£E฀ �i฀�!#,฀w	�฀ SOCI£T£฀D��TAT฀PROPRI£TAIRE฀ET฀
VENDEUSE฀DE฀ LA฀ TECHNOLOGIE฀NUCL£AIRE฀#!.$5�฀EST฀
UNE฀INTERVENANTE฀AYANT฀RE½U฀LES฀DROITS฀DE฀PARTIE฀DANS฀
LA฀DEMANDE฀DE฀CONTR¯LE฀JUDICIAIRE฀PR£SENT£E฀PAR฀L�IN

TIM£�฀3IERRA฀#LUB฀DU฀#ANADA฀�i฀3IERRA฀#LUB฀w	�฀UN฀
ORGANISME฀ ENVIRONNEMENTAL�฀ 3IERRA฀ #LUB฀ DEMANDE฀
LE฀ CONTR¯LE฀ JUDICIAIRE฀ DE฀ LA฀ D£CISION฀ DU฀ GOUVERNE

MENT฀ F£D£RAL฀ DE฀ FOURNIR฀ UNE฀ AIDE฀ lNANCIÞRE�฀ SOUS฀
FORME฀DE฀GARANTIE฀D�EMPRUNT฀DE฀���฀MILLIARD฀DE฀DOL

LARS�฀POUR฀ LA฀CONSTRUCTION฀ET฀ LA฀VENTE฀Í฀ LA฀#HINE฀DE฀
DEUX฀R£ACTEURS฀NUCL£AIRES฀#!.$5฀PAR฀L�APPELANTE�฀
,ES฀R£ACTEURS฀SONT฀ACTUELLEMENT฀EN฀CONSTRUCTION฀EN฀
#HINE�฀OÂ฀ L�APPELANTE฀EST฀ ENTREPRENEUR฀PRINCIPAL฀ ET฀
GESTIONNAIRE฀DE฀PROJET�

฀ ,�INTIM£฀SOUTIENT฀QUE฀L�AUTORISATION฀D�AIDE฀lNAN

CIÞRE฀ DU฀ GOUVERNEMENT฀ D£CLENCHE฀ L�APPLICATION฀ DE฀
L�AL�฀ ���	B	฀ DE฀ LA฀ ,OI฀ CANADIENNE฀ SUR฀ L�£VALUATION฀
ENVIRONNEMENTALE�฀ ,�#�฀ �����฀ CH�฀ ��฀ �i฀,#�%฀w	�฀
QUI฀ EXIGE฀ UNE฀ £VALUATION฀ ENVIRONNEMENTALE฀ AVANT฀
QU�UNE฀ AUTORIT£฀ F£D£RALE฀ PUISSE฀ FOURNIR฀ UNE฀ AIDE฀
lNANCIÞRE฀ Í฀ UN฀ PROJET�฀ ,E฀ D£FAUT฀ D�£VALUATION฀
ENTRA¦NE฀L�ANNULATION฀DES฀ENTENTES฀lNANCIÞRES�

฀ 3ELON฀ L�APPELANTE฀ ET฀ LES฀ MINISTRES฀ INTIM£S�฀ LA฀
,#�%฀NE฀S�APPLIQUE฀PAS฀Í฀LA฀CONVENTION฀DE฀PRãT฀ET฀
SI฀ELLE฀S�Y฀APPLIQUE�฀ILS฀PEUVENT฀INVOQUER฀LES฀D£FEN

SES฀PR£VUES฀AUX฀ART�฀�฀ET฀��฀DE฀CETTE฀LOI�฀,�ARTICLE฀�฀
PR£VOIT฀ LES฀CIRCONSTANCES฀DANS฀ LESQUELLES฀ LES฀ SOCI£

T£S฀D��TAT฀SONT฀TENUES฀DE฀PROC£DER฀Í฀DES฀£VALUATIONS฀
ENVIRONNEMENTALES�฀ ,E฀ PARAGRAPHE฀ ����	฀ RECONNA¦T฀
LA฀VALIDIT£฀DES฀£VALUATIONS฀ENVIRONNEMENTALES฀EFFEC

TU£ES฀ PAR฀ DES฀ AUTORIT£S฀ £TRANGÞRES฀ POURVU฀ QU�ELLES฀
SOIENT฀ COMPATIBLES฀ AVEC฀ LES฀ DISPOSITIONS฀ DE฀ LA฀
,#�%�

฀ $ANS฀ LE฀ CADRE฀ DE฀ LA฀ REQUãTE฀ DE฀ 3IERRA฀ #LUB฀ EN฀
ANNULATION฀ DES฀ ENTENTES฀ lNANCIÞRES�฀ L�APPELANTE฀ A฀

ISSUES฀ OF฀ WHEN�฀ AND฀ UNDER฀ WHAT฀ CIRCUMSTANCES�฀ A฀
CONlDENTIALITY฀ORDER฀SHOULD฀BE฀GRANTED�

฀ &OR฀THE฀FOLLOWING฀REASONS�฀)฀WOULD฀ISSUE฀THE฀CON

lDENTIALITY฀ ORDER฀ SOUGHT฀ AND฀ ACCORDINGLY฀ WOULD฀
ALLOW฀THE฀APPEAL�

))�฀฀ &ACTS

฀ 4HE฀APPELLANT�฀!TOMIC฀%NERGY฀OF฀#ANADA฀,IMITED฀
�h!%#,v	฀ IS฀ A฀ #ROWN฀ CORPORATION฀ THAT฀ OWNS฀ AND฀
MARKETS฀ #!.$5฀ NUCLEAR฀ TECHNOLOGY�฀ AND฀ IS฀ AN฀
INTERVENER฀ WITH฀ THE฀ RIGHTS฀ OF฀ A฀ PARTY฀ IN฀ THE฀ APPLI

CATION฀ FOR฀ JUDICIAL฀ REVIEW฀ BY฀ THE฀ RESPONDENT�฀ THE฀
3IERRA฀#LUB฀OF฀#ANADA฀�h3IERRA฀#LUBv	�฀3IERRA฀#LUB฀
IS฀ AN฀ ENVIRONMENTAL฀ ORGANIZATION฀ SEEKING฀ JUDICIAL฀
REVIEW฀OF฀THE฀FEDERAL฀GOVERNMENT�S฀DECISION฀TO฀PRO

VIDE฀lNANCIAL฀ASSISTANCE฀ IN฀ THE฀ FORM฀OF฀A฀����฀BIL

LION฀GUARANTEED฀LOAN฀RELATING฀TO฀THE฀CONSTRUCTION฀AND฀
SALE฀OF฀ TWO฀#!.$5฀NUCLEAR฀ REACTORS฀ TO฀#HINA฀BY฀
THE฀APPELLANT�฀4HE฀REACTORS฀ARE฀CURRENTLY฀UNDER฀CON

STRUCTION฀IN฀#HINA�฀WHERE฀THE฀APPELLANT฀IS฀THE฀MAIN฀
CONTRACTOR฀AND฀PROJECT฀MANAGER�

฀ 4HE฀RESPONDENT฀MAINTAINS฀ THAT฀ THE฀AUTHORIZATION฀
OF฀lNANCIAL฀ASSISTANCE฀BY฀THE฀GOVERNMENT฀TRIGGERED฀S�฀
���	�B	฀OF฀THE฀#ANADIAN฀%NVIRONMENTAL฀!SSESSMENT฀
!CT�฀3�#�฀�����฀C�฀��฀�h#%!!v	�฀WHICH฀REQUIRES฀THAT฀
AN฀ENVIRONMENTAL฀ASSESSMENT฀BE฀UNDERTAKEN฀BEFORE฀
A฀ FEDERAL฀ AUTHORITY฀ GRANTS฀ lNANCIAL฀ ASSISTANCE฀ TO฀ A฀
PROJECT�฀ &AILURE฀ TO฀ UNDERTAKE฀ SUCH฀ AN฀ ASSESSMENT฀
COMPELS฀CANCELLATION฀OF฀THE฀lNANCIAL฀ARRANGEMENTS�

฀ 4HE฀APPELLANT฀AND฀THE฀RESPONDENT฀-INISTERS฀ARGUE฀
THAT฀THE฀#%!!฀DOES฀NOT฀APPLY฀TO฀THE฀LOAN฀TRANSACTION�฀
AND฀THAT฀ IF฀ IT฀DOES�฀ THE฀STATUTORY฀DEFENCES฀AVAILABLE฀
UNDER฀SS�฀�฀AND฀��฀APPLY�฀3ECTION฀�฀DESCRIBES฀THE฀CIR

CUMSTANCES฀WHERE฀#ROWN฀CORPORATIONS฀ARE฀REQUIRED฀
TO฀ CONDUCT฀ ENVIRONMENTAL฀ ASSESSMENTS�฀ 3ECTION฀
����	�B	฀RECOGNIZES฀THE฀VALIDITY฀OF฀AN฀ENVIRONMENTAL฀
ASSESSMENT฀ CARRIED฀OUT฀BY฀ A฀ FOREIGN฀ AUTHORITY฀PRO

VIDED฀THAT฀IT฀IS฀CONSISTENT฀WITH฀THE฀PROVISIONS฀OF฀THE฀
#%!!�

฀ )N฀ THE฀COURSE฀OF฀ THE฀APPLICATION฀BY฀3IERRA฀#LUB฀
TO฀SET฀ASIDE฀THE฀FUNDING฀ARRANGEMENTS�฀THE฀APPELLANT฀

�

�

�

�

�

2
0
0
2
 S

C
C

 4
1
 (

C
a
n
L
II

)



��� 3)%22!฀#,5"฀V�฀#!.!$!฀�-).)34%2฀/&฀&).!.#%	฀ ฀)ACOBUCCI฀*� ;����=฀�฀3�#�2� ���3)%22!฀#,5"฀C�฀#!.!$!฀�-).)342%฀$%3฀&).!.#%3	฀ ฀,E฀JUGE฀)ACOBUCCI;����=฀�฀2�#�3�

D£POS£฀ UN฀ AFlDAVIT฀ DE฀ -�฀ 3IMON฀ 0ANG�฀ UN฀ DE฀ SES฀
CADRES฀ SUP£RIEURS�฀ $ANS฀ L�AFlDAVIT�฀ -�฀ 0ANG฀ MEN

TIONNE฀ ET฀ R£SUME฀ CERTAINS฀ DOCUMENTS฀ �LES฀ i฀DOCU

MENTS฀ CONlDENTIELS฀w	฀ QUI฀ SONT฀ £GALEMENT฀ MEN

TIONN£S฀ DANS฀ UN฀ AFlDAVIT฀ DE฀ -�฀ &ENG�฀ UN฀ EXPERT฀
D��!#,�฀ !VANT฀ DE฀ CONTRE
INTERROGER฀ -�฀ 0ANG฀ SUR฀
SON฀AFlDAVIT�฀3IERRA฀#LUB฀A฀DEMAND£฀PAR฀REQUãTE฀LA฀
PRODUCTION฀ DES฀ DOCUMENTS฀ CONlDENTIELS�฀ AU฀ MOTIF฀
QU�IL฀NE฀POUVAIT฀V£RIlER฀LA฀VALIDIT£฀DE฀SA฀D£POSITION฀
SANS฀ CONSULTER฀ LES฀DOCUMENTS฀DE฀BASE�฀,�APPELANTE฀
S�OPPOSE฀POUR฀PLUSIEURS฀RAISONS฀Í฀LA฀PRODUCTION฀DES฀
DOCUMENTS�฀DONT฀LE฀FAIT฀QU�ILS฀SONT฀LA฀PROPRI£T£฀DES฀
AUTORIT£S฀CHINOISES฀ET฀QU�ELLE฀N�EST฀PAS฀AUTORIS£E฀Í฀LES฀
DIVULGUER�฀!PRÞS฀AVOIR฀OBTENU฀DES฀AUTORIT£S฀CHINOI

SES฀ L�AUTORISATION฀ DE฀ COMMUNIQUER฀ LES฀ DOCUMENTS฀
Í฀LA฀CONDITION฀QU�ILS฀SOIENT฀PROT£G£S฀PAR฀UNE฀ORDON

NANCE฀DE฀CONlDENTIALIT£�฀L�APPELANTE฀A฀CHERCH£฀Í฀LES฀
PRODUIRE฀EN฀INVOQUANT฀LA฀RÞGLE฀���฀DES฀2ÞGLES฀DE฀LA฀
#OUR฀F£D£RALE฀�����	�฀$/23���
����฀ET฀A฀DEMAND£฀
UNE฀ORDONNANCE฀DE฀CONlDENTIALIT£฀Í฀LEUR฀£GARD�

฀ !UX฀ TERMES฀ DE฀ L�ORDONNANCE฀ DEMAND£E�฀ SEULES฀
LES฀PARTIES฀ET฀LA฀COUR฀AURAIENT฀ACCÞS฀AUX฀DOCUMENTS฀
CONlDENTIELS�฀!UCUNE฀RESTRICTION฀NE฀SERAIT฀IMPOS£E฀Í฀
L�ACCÞS฀DU฀PUBLIC฀AUX฀D£BATS�฀/N฀DEMANDE฀ESSENTIEL

LEMENT฀D�EMPãCHER฀LA฀DIFFUSION฀DES฀DOCUMENTS฀CON

lDENTIELS฀AU฀PUBLIC�

฀ ,ES฀DOCUMENTS฀CONlDENTIELS฀COMPRENNENT฀DEUX฀
2APPORTS฀D�IMPACT฀ENVIRONNEMENTAL฀�i฀2)%฀w	฀SUR฀
LE฀ SITE฀ET฀ LA฀CONSTRUCTION�฀UN฀2APPORT฀PR£LIMINAIRE฀
D�ANALYSE฀SUR฀LA฀S£CURIT£฀�i฀20!3฀w	฀AINSI฀QUE฀L�AF

lDAVIT฀ SUPPL£MENTAIRE฀ DE฀ -�฀ 0ANG฀ QUI฀ R£SUME฀ LE฀
CONTENU฀DES฀2)%฀ET฀DU฀20!3�฀3�ILS฀£TAIENT฀ADMIS�฀
LES฀ RAPPORTS฀ SERAIENT฀ JOINTS฀ EN฀ ANNEXE฀ DE฀ L�AFlDA

VIT฀ SUPPL£MENTAIRE฀ DE฀ -�฀ 0ANG�฀ ,ES฀ 2)%฀ ONT฀ £T£฀
PR£PAR£S฀ EN฀ CHINOIS฀ PAR฀ LES฀ AUTORIT£S฀ CHINOISES�฀ ET฀
LE฀20!3฀A฀£T£฀PR£PAR£฀PAR฀L�APPELANTE฀EN฀COLLABO

RATION฀AVEC฀LES฀RESPONSABLES฀CHINOIS฀DU฀PROJET�฀,ES฀
DOCUMENTS฀ CONTIENNENT฀ UNE฀ QUANTIT£฀ CONSID£RABLE฀
DE฀RENSEIGNEMENTS฀TECHNIQUES฀ET฀COMPRENNENT฀DES฀
MILLIERS฀ DE฀ PAGES�฀ )LS฀ D£CRIVENT฀ L�£VALUATION฀ ENVI

RONNEMENTALE฀DU฀SITE฀DE฀CONSTRUCTION฀QUI฀EST฀ FAITE฀
PAR฀LES฀AUTORIT£S฀CHINOISES฀EN฀VERTU฀DES฀LOIS฀CHINOI

SES�

lLED฀AN฀AFlDAVIT฀OF฀$R�฀3IMON฀0ANG�฀A฀SENIOR฀MAN

AGER฀ OF฀ THE฀ APPELLANT�฀ )N฀ THE฀ AFlDAVIT�฀ $R�฀ 0ANG฀
REFERRED฀ TO฀ AND฀ SUMMARIZED฀ CERTAIN฀ DOCUMENTS฀
�THE฀h#ONlDENTIAL฀$OCUMENTSv	�฀4HE฀#ONlDENTIAL฀
$OCUMENTS฀ARE฀ALSO฀REFERRED฀TO฀IN฀AN฀AFlDAVIT฀PRE

PARED฀BY฀-R�฀&ENG�฀ONE฀OF฀!%#,�S฀EXPERTS�฀0RIOR฀TO฀
CROSS
EXAMINING฀ $R�฀ 0ANG฀ ON฀ HIS฀ AFlDAVIT�฀ 3IERRA฀
#LUB฀ MADE฀ AN฀ APPLICATION฀ FOR฀ THE฀ PRODUCTION฀ OF฀
THE฀#ONlDENTIAL฀$OCUMENTS�฀ARGUING฀ THAT฀ IT฀COULD฀
NOT฀TEST฀$R�฀0ANG�S฀EVIDENCE฀WITHOUT฀ACCESS฀TO฀THE฀
UNDERLYING฀DOCUMENTS�฀4HE฀APPELLANT฀RESISTED฀PRO

DUCTION฀ON฀VARIOUS฀GROUNDS�฀INCLUDING฀THE฀FACT฀THAT฀
THE฀ DOCUMENTS฀ WERE฀ THE฀ PROPERTY฀ OF฀ THE฀ #HINESE฀
AUTHORITIES฀ AND฀ THAT฀ IT฀ DID฀ NOT฀ HAVE฀ AUTHORITY฀ TO฀
DISCLOSE฀ THEM�฀ !FTER฀ RECEIVING฀ AUTHORIZATION฀ BY฀
THE฀#HINESE฀AUTHORITIES฀ TO฀DISCLOSE฀ THE฀DOCUMENTS฀
ON฀THE฀CONDITION฀THAT฀THEY฀BE฀PROTECTED฀BY฀A฀CONl

DENTIALITY฀ORDER�฀ THE฀APPELLANT฀ SOUGHT฀ TO฀ INTRODUCE฀
THE฀ #ONlDENTIAL฀ $OCUMENTS฀ UNDER฀ 2ULE฀ ���฀ OF฀
THE฀ &EDERAL฀ #OURT฀ 2ULES�฀ �����฀ 3/2���
����฀ AND฀
REQUESTED฀A฀CONlDENTIALITY฀ORDER฀ IN฀ RESPECT฀OF฀ THE฀
DOCUMENTS�

฀ 5NDER฀ THE฀ TERMS฀ OF฀ THE฀ ORDER฀ REQUESTED�฀ THE฀
#ONlDENTIAL฀ $OCUMENTS฀ WOULD฀ ONLY฀ BE฀ MADE฀
AVAILABLE฀ TO฀ THE฀ PARTIES฀ AND฀ THE฀ COURT�฀ HOWEVER�฀
THERE฀ WOULD฀ BE฀ NO฀ RESTRICTION฀ ON฀ PUBLIC฀ ACCESS฀ TO฀
THE฀ PROCEEDINGS�฀ )N฀ ESSENCE�฀ WHAT฀ IS฀ BEING฀ SOUGHT฀
IS฀ AN฀ ORDER฀ PREVENTING฀ THE฀ DISSEMINATION฀ OF฀ THE฀
#ONlDENTIAL฀$OCUMENTS฀TO฀THE฀PUBLIC�

฀ 4HE฀ #ONlDENTIAL฀ $OCUMENTS฀ COMPRISE฀ TWO฀
%NVIRONMENTAL฀ )MPACT฀ 2EPORTS฀ ON฀ 3ITING฀ AND฀
#ONSTRUCTION฀ $ESIGN฀ �THE฀ h%)2Sv	�฀ A฀ 0RELIMINARY฀
3AFETY฀!NALYSIS฀2EPORT฀�THE฀h03!2v	�฀AND฀THE฀SUP

PLEMENTARY฀AFlDAVIT฀OF฀$R�฀0ANG฀WHICH฀SUMMARIZES฀
THE฀CONTENTS฀OF฀THE฀%)2S฀AND฀THE฀03!2�฀)F฀ADMITTED�฀
THE฀%)2S฀AND฀THE฀03!2฀WOULD฀BE฀ATTACHED฀AS฀EXHIB

ITS฀ TO฀THE฀SUPPLEMENTARY฀AFlDAVIT฀OF฀$R�฀0ANG�฀4HE฀
%)2S฀ WERE฀ PREPARED฀ BY฀ THE฀ #HINESE฀ AUTHORITIES฀ IN฀
THE฀#HINESE฀LANGUAGE�฀AND฀THE฀03!2฀WAS฀PREPARED฀
BY฀ THE฀ APPELLANT฀ WITH฀ ASSISTANCE฀ FROM฀ THE฀ #HINESE฀
PARTICIPANTS฀ IN฀ THE฀PROJECT�฀4HE฀DOCUMENTS฀ CONTAIN฀
A฀MASS฀OF฀TECHNICAL฀INFORMATION฀AND฀COMPRISE฀THOU

SANDS฀OF฀PAGES�฀4HEY฀DESCRIBE฀THE฀ONGOING฀ENVIRON

MENTAL฀ ASSESSMENT฀ OF฀ THE฀ CONSTRUCTION฀ SITE฀ BY฀ THE฀
#HINESE฀AUTHORITIES฀UNDER฀#HINESE฀LAW�
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฀ #OMME฀JE฀LE฀NOTE฀PLUS฀HAUT�฀L�APPELANTE฀PR£TEND฀
NE฀PAS฀POUVOIR฀PRODUIRE฀LES฀DOCUMENTS฀CONlDENTIELS฀
EN฀PREUVE฀SANS฀QU�ILS฀SOIENT฀PROT£G£S฀PAR฀UNE฀ORDON

NANCE฀DE฀CONlDENTIALIT£�฀PARCE฀QUE฀CE฀SERAIT฀UN฀MAN

QUEMENT฀Í฀SES฀OBLIGATIONS฀ENVERS฀ LES฀AUTORIT£S฀CHI

NOISES�฀,�INTIM£฀SOUTIENT฀POUR฀SA฀PART฀QUE฀SON฀DROIT฀
DE฀CONTRE
INTERROGER฀-�฀0ANG฀ET฀-�฀&ENG฀SUR฀ LEURS฀
AFlDAVITS฀ SERAIT฀ PRATIQUEMENT฀ FUTILE฀ EN฀ L�ABSENCE฀
DES฀DOCUMENTS฀AUXQUELS฀ILS฀SE฀R£FÞRENT�฀3IERRA฀#LUB฀
ENTEND฀SOUTENIR฀QUE฀LE฀JUGE฀SAISI฀DE฀LA฀DEMANDE฀DE฀
CONTR¯LE฀JUDICIAIRE฀DEVRAIT฀DONC฀LEUR฀ACCORDER฀PEU฀DE฀
POIDS�

฀ ,A฀3ECTION฀DE฀PREMIÞRE฀INSTANCE฀DE฀LA฀#OUR฀F£D£

RALE฀ DU฀ #ANADA฀ A฀ REJET£฀ LA฀ DEMANDE฀ D�ORDONNANCE฀
DE฀ CONlDENTIALIT£฀ ET฀ LA฀#OUR฀D�APPEL฀ F£D£RALE�฀ Í฀ LA฀
MAJORIT£�฀A฀REJET£฀L�APPEL�฀,E฀JUGE฀2OBERTSON�฀DISSI

DENT�฀£TAIT฀D�AVIS฀D�ACCORDER฀L�ORDONNANCE�

)))�฀฀$ISPOSITIONS฀L¤GISLATIVES

2ÞGLES฀ DE฀ LA฀ #OUR฀ F£D£RALE฀ �����	�฀ $/23���

���

฀ ����฀��	฀,A฀#OUR฀PEUT�฀SUR฀REQUãTE�฀ORDONNER฀QUE฀DES฀
DOCUMENTS฀ OU฀ £L£MENTS฀ MAT£RIELS฀ QUI฀ SERONT฀ D£POS£S฀
SOIENT฀CONSID£R£S฀COMME฀CONlDENTIELS�

฀ ��	฀!VANT฀DE฀RENDRE฀UNE฀ORDONNANCE฀EN฀APPLICATION฀DU฀
PARAGRAPHE฀��	�฀LA฀#OUR฀DOIT฀ãTRE฀CONVAINCUE฀DE฀LA฀N£CES

SIT£฀DE฀ CONSID£RER฀ LES฀DOCUMENTS฀OU฀£L£MENTS฀MAT£RIELS฀
COMME฀CONlDENTIELS�฀£TANT฀DONN£฀L�INT£RãT฀DU฀PUBLIC฀Í฀LA฀
PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES�

)6�฀฀,ES฀D¤CISIONS฀ANT¤RIEURES

!�฀฀ #OUR฀ F£D£RALE�฀ 3ECTION฀ DE฀ PREMIÞRE฀ INSTANCE�฀
;����=฀�฀#�&�฀���

฀ ,E฀JUGE฀0ELLETIER฀EXAMINE฀D�ABORD฀S�IL฀Y฀A฀LIEU�฀
EN฀VERTU฀DE฀LA฀RÞGLE฀����฀D�AUTORISER฀LA฀PRODUCTION฀
DE฀ L�AFlDAVIT฀ SUPPL£MENTAIRE฀ DE฀ -�฀ 0ANG฀ AUQUEL฀
SONT฀ ANNEX£S฀ LES฀ DOCUMENTS฀ CONlDENTIELS�฀ °฀ SON฀
AVIS�฀ IL฀ S�AGIT฀ D�UNE฀ QUESTION฀ DE฀ PERTINENCE฀ ET฀ IL฀
CONCLUT฀QUE฀LES฀DOCUMENTS฀SE฀RAPPORTENT฀Í฀LA฀QUES

TION฀ DE฀ LA฀ R£PARATION�฀ %N฀ L�ABSENCE฀ DE฀ PR£JUDICE฀
POUR฀L�INTIM£�฀IL฀Y฀A฀DONC฀LIEU฀D�AUTORISER฀LA฀SIGNI

lCATION฀ ET฀ LE฀ D£P¯T฀ DE฀ L�AFlDAVIT�฀ )L฀ NOTE฀ QUE฀ DES฀
RETARDS฀SERAIENT฀PR£JUDICIABLES฀Í฀L�INTIM£฀MAIS฀QUE�฀
PUISQUE฀LES฀DEUX฀PARTIES฀ONT฀PR£SENT£฀DES฀REQUãTES฀

฀ !S฀ NOTED�฀ THE฀ APPELLANT฀ ARGUES฀ THAT฀ IT฀ CANNOT฀
INTRODUCE฀ THE฀ #ONlDENTIAL฀ $OCUMENTS฀ INTO฀ EVI

DENCE฀WITHOUT฀A฀CONlDENTIALITY฀ORDER�฀OTHERWISE฀IT฀
WOULD฀BE฀IN฀BREACH฀OF฀ITS฀OBLIGATIONS฀TO฀THE฀#HINESE฀
AUTHORITIES�฀ 4HE฀ RESPONDENT�S฀ POSITION฀ IS฀ THAT฀ ITS฀
RIGHT฀ TO฀CROSS
EXAMINE฀$R�฀0ANG฀AND฀-R�฀&ENG฀ON฀
THEIR฀AFlDAVITS฀WOULD฀BE฀EFFECTIVELY฀RENDERED฀NUGA

TORY฀IN฀THE฀ABSENCE฀OF฀THE฀SUPPORTING฀DOCUMENTS฀TO฀
WHICH฀THE฀AFlDAVITS฀REFERRED�฀3IERRA฀#LUB฀PROPOSES฀
TO฀TAKE฀THE฀POSITION฀THAT฀THE฀AFlDAVITS฀SHOULD฀THERE

FORE฀ BE฀ AFFORDED฀ VERY฀ LITTLE฀ WEIGHT฀ BY฀ THE฀ JUDGE฀
HEARING฀THE฀APPLICATION฀FOR฀JUDICIAL฀REVIEW�

฀ 4HE฀ &EDERAL฀ #OURT฀ OF฀ #ANADA�฀ 4RIAL฀ $IVISION฀
REFUSED฀ TO฀ GRANT฀ THE฀ CONlDENTIALITY฀ ORDER฀ AND฀ THE฀
MAJORITY฀OF฀THE฀&EDERAL฀#OURT฀OF฀!PPEAL฀DISMISSED฀
THE฀APPEAL�฀)N฀HIS฀DISSENTING฀OPINION�฀2OBERTSON฀*�!�฀
WOULD฀HAVE฀GRANTED฀THE฀CONlDENTIALITY฀ORDER�

)))�฀฀2ELEVANT฀3TATUTORY฀0ROVISIONS

&EDERAL฀#OURT฀2ULES�฀�����฀3/2���
���

฀ ����฀��	฀/N฀MOTION�฀THE฀#OURT฀MAY฀ORDER฀THAT฀MATERIAL฀
TO฀BE฀lLED฀SHALL฀BE฀TREATED฀AS฀CONlDENTIAL�

฀ ��	฀"EFORE฀MAKING฀AN฀ORDER฀UNDER฀SUBSECTION฀��	�฀THE฀
#OURT฀MUST฀BE฀SATISlED฀THAT฀THE฀MATERIAL฀SHOULD฀BE฀TREATED฀
AS฀ CONlDENTIAL�฀ NOTWITHSTANDING฀ THE฀ PUBLIC฀ INTEREST฀ IN฀
OPEN฀AND฀ACCESSIBLE฀COURT฀PROCEEDINGS�

)6�฀ *UDGMENTS฀"ELOW

!�฀ &EDERAL฀ #OURT�฀ 4RIAL฀ $IVISION�฀ ;����=฀ �฀ &�#�฀
���

฀ 0ELLETIER฀*�฀lRST฀CONSIDERED฀WHETHER฀LEAVE฀SHOULD฀
BE฀ GRANTED฀ PURSUANT฀ TO฀ 2ULE฀ ���฀ TO฀ INTRODUCE฀ THE฀
SUPPLEMENTARY฀ AFlDAVIT฀ OF฀ $R�฀ 0ANG฀ TO฀ WHICH฀ THE฀
#ONlDENTIAL฀ $OCUMENTS฀ WERE฀ lLED฀ AS฀ EXHIBITS�฀ )N฀
HIS฀ VIEW�฀ THE฀ UNDERLYING฀ QUESTION฀ WAS฀ THAT฀ OF฀ REL

EVANCE�฀AND฀HE฀CONCLUDED฀THAT฀THE฀DOCUMENTS฀WERE฀
RELEVANT฀ TO฀ THE฀ ISSUE฀ OF฀ THE฀ APPROPRIATE฀ REMEDY�฀
4HUS�฀IN฀THE฀ABSENCE฀OF฀PREJUDICE฀TO฀THE฀RESPONDENT�฀
THE฀ AFlDAVIT฀ SHOULD฀BE฀PERMITTED฀ TO฀BE฀ SERVED฀AND฀
lLED�฀(E฀NOTED฀THAT฀THE฀RESPONDENT฀WOULD฀BE฀PREJU

DICED฀BY฀DELAY�฀BUT฀ SINCE฀BOTH฀PARTIES฀HAD฀BROUGHT฀
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INTERLOCUTOIRES฀QUI฀ONT฀ENTRA¦N£฀LES฀D£LAIS�฀LES฀AVAN

TAGES฀DE฀SOUMETTRE฀LE฀DOSSIER฀AU฀COMPLET฀Í฀LA฀COUR฀
COMPENSENT฀ L�INCONV£NIENT฀ DU฀ RETARD฀ CAUS£฀ PAR฀ LA฀
PR£SENTATION฀DE฀CES฀DOCUMENTS�

฀ 3UR฀ LA฀ CONlDENTIALIT£�฀ LE฀ JUGE฀ 0ELLETIER฀ CONCLUT฀
QU�IL฀DOIT฀ãTRE฀CONVAINCU฀QUE฀LA฀N£CESSIT£฀DE฀PROT£GER฀
LA฀CONlDENTIALIT£฀L�EMPORTE฀SUR฀L�INT£RãT฀DU฀PUBLIC฀Í฀
LA฀ PUBLICIT£฀ DES฀ D£BATS฀ JUDICIAIRES�฀ )L฀ NOTE฀ QUE฀ LES฀
ARGUMENTS฀EN฀FAVEUR฀DE฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDI

CIAIRES฀ EN฀ L�ESPÞCE฀ SONT฀ IMPORTANTS฀ VU฀ L�INT£RãT฀ DU฀
PUBLIC฀ENVERS฀LE฀R¯LE฀DU฀#ANADA฀COMME฀VENDEUR฀DE฀
TECHNOLOGIE฀NUCL£AIRE�฀)L฀FAIT฀AUSSI฀REMARQUER฀QUE฀LES฀
ORDONNANCES฀ DE฀ CONlDENTIALIT£฀ SONT฀ UNE฀ EXCEPTION฀
AU฀ PRINCIPE฀ DE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀ JUDICIAIRES฀
ET฀NE฀DEVRAIENT฀ãTRE฀ACCORD£ES฀QUE฀DANS฀DES฀CAS฀DE฀
N£CESSIT£฀ABSOLUE�

฀ ,E฀ JUGE฀ 0ELLETIER฀ APPLIQUE฀ LE฀ MãME฀ CRITÞRE฀ QUE฀
POUR฀ UNE฀ ORDONNANCE฀ CONSERVATOIRE฀ EN฀ MATIÞRE฀ DE฀
BREVETS�฀QUI฀EST฀ESSENTIELLEMENT฀UNE฀ORDONNANCE฀DE฀
CONlDENTIALIT£�฀0OUR฀OBTENIR฀L�ORDONNANCE�฀LE฀REQU£

RANT฀ DOIT฀ D£MONTRER฀ QU�IL฀ CROIT฀ SUBJECTIVEMENT฀ QUE฀
LES฀ RENSEIGNEMENTS฀ SONT฀ CONlDENTIELS฀ ET฀ QUE฀ LEUR฀
DIVULGATION฀ NUIRAIT฀ Í฀ SES฀ INT£RãTS�฀ $E฀ PLUS�฀ SI฀ L�OR

DONNANCE฀EST฀CONTEST£E�฀LE฀REQU£RANT฀DOIT฀D£MONTRER฀
OBJECTIVEMENT฀ QU�ELLE฀ EST฀ N£CESSAIRE�฀ #ET฀ £L£MENT฀
OBJECTIF฀L�OBLIGE฀Í฀D£MONTRER฀QUE฀LES฀RENSEIGNEMENTS฀
ONT฀TOUJOURS฀£T£฀TRAIT£S฀COMME฀£TANT฀CONlDENTIELS฀ET฀
QU�IL฀EST฀RAISONNABLE฀DE฀CROIRE฀QUE฀LEUR฀DIVULGATION฀
RISQUE฀ DE฀ COMPROMETTRE฀ SES฀ DROITS฀ EXCLUSIFS�฀ COM

MERCIAUX฀ET฀SCIENTIlQUES�

฀ !YANT฀CONCLU฀QU�IL฀ EST฀ SATISFAIT฀ Í฀ L�£L£MENT฀ SUB

JECTIF฀ ET฀ AUX฀ DEUX฀ VOLETS฀ DE฀ L�£L£MENT฀ OBJECTIF฀ DU฀
CRITÞRE�฀ IL฀ AJOUTE฀�฀ i฀*�ESTIME฀ TOUTEFOIS฀ AUSSI฀ QUE�฀
DANS฀ LES฀AFFAIRES฀DE฀DROIT฀PUBLIC�฀ LE฀CRITÞRE฀OBJECTIF฀
COMPORTE�฀OU฀DEVRAIT฀COMPORTER�฀UN฀TROISIÞME฀VOLET�฀
EN฀L�OCCURRENCE฀LA฀QUESTION฀DE฀SAVOIR฀SI฀L�INT£RãT฀DU฀
PUBLIC฀ Í฀ L�£GARD฀DE฀ LA฀DIVULGATION฀ L�EMPORTE฀ SUR฀ LE฀
PR£JUDICE฀QUE฀LA฀DIVULGATION฀RISQUE฀DE฀CAUSER฀Í฀UNE฀
PERSONNE฀w฀�PAR�฀��	�

฀ )L฀ESTIME฀TRÞS฀IMPORTANT฀LE฀FAIT฀QU�IL฀NE฀S�AGIT฀PAS฀
EN฀L�ESPÞCE฀DE฀PRODUCTION฀OBLIGATOIRE฀DE฀DOCUMENTS�฀
,E฀FAIT฀QUE฀LA฀DEMANDE฀VISE฀LE฀D£P¯T฀VOLONTAIRE฀DE฀
DOCUMENTS฀EN฀VUE฀D�£TAYER฀LA฀THÞSE฀DE฀L�APPELANTE�฀

INTERLOCUTORY฀MOTIONS฀WHICH฀HAD฀CONTRIBUTED฀TO฀THE฀
DELAY�฀ THE฀ DESIRABILITY฀ OF฀ HAVING฀ THE฀ ENTIRE฀ RECORD฀
BEFORE฀ THE฀ COURT฀ OUTWEIGHED฀ THE฀ PREJUDICE฀ ARISING฀
FROM฀ THE฀DELAY฀ASSOCIATED฀WITH฀ THE฀ INTRODUCTION฀OF฀
THE฀DOCUMENTS�

฀ /N฀ THE฀ ISSUE฀OF฀ CONlDENTIALITY�฀0ELLETIER฀ *�฀ CON

CLUDED฀ THAT฀ HE฀ MUST฀ BE฀ SATISlED฀ THAT฀ THE฀ NEED฀ FOR฀
CONlDENTIALITY฀WAS฀GREATER฀THAN฀THE฀PUBLIC฀INTEREST฀IN฀
OPEN฀COURT฀PROCEEDINGS�฀AND฀OBSERVED฀THAT฀THE฀ARGU

MENT฀FOR฀OPEN฀PROCEEDINGS฀IN฀THIS฀CASE฀WAS฀SIGNIl

CANT฀GIVEN฀THE฀PUBLIC฀INTEREST฀IN฀#ANADA�S฀ROLE฀AS฀A฀
VENDOR฀OF฀NUCLEAR฀TECHNOLOGY�฀!S฀WELL�฀HE฀NOTED฀THAT฀
A฀CONlDENTIALITY฀ORDER฀WAS฀AN฀EXCEPTION฀TO฀THE฀RULE฀
OF฀OPEN฀ACCESS฀TO฀THE฀COURTS�฀AND฀THAT฀SUCH฀AN฀ORDER฀
SHOULD฀BE฀GRANTED฀ONLY฀WHERE฀ABSOLUTELY฀NECESSARY�

฀ 0ELLETIER฀*�฀APPLIED฀THE฀SAME฀TEST฀AS฀THAT฀USED฀IN฀
PATENT฀ LITIGATION฀FOR฀ THE฀ISSUE฀OF฀A฀PROTECTIVE฀ORDER�฀
WHICH฀ IS฀ ESSENTIALLY฀ A฀ CONlDENTIALITY฀ ORDER�฀ 4HE฀
GRANTING฀ OF฀ SUCH฀ AN฀ ORDER฀ REQUIRES฀ THE฀ APPELLANT฀
TO฀ SHOW฀A฀ SUBJECTIVE฀BELIEF฀ THAT฀ THE฀ INFORMATION฀ IS฀
CONlDENTIAL฀AND฀THAT฀ITS฀INTERESTS฀WOULD฀BE฀HARMED฀
BY฀ DISCLOSURE�฀ )N฀ ADDITION�฀ IF฀ THE฀ ORDER฀ IS฀ CHAL

LENGED�฀THEN฀THE฀PERSON฀CLAIMING฀THE฀BENElT฀OF฀THE฀
ORDER฀MUST฀DEMONSTRATE฀OBJECTIVELY฀THAT฀THE฀ORDER฀IS฀
REQUIRED�฀4HIS฀OBJECTIVE฀ELEMENT฀REQUIRES฀ THE฀PARTY฀
TO฀ SHOW฀ THAT฀ THE฀ INFORMATION฀ HAS฀ BEEN฀ TREATED฀ AS฀
CONlDENTIAL�฀AND฀THAT฀IT฀IS฀REASONABLE฀TO฀BELIEVE฀THAT฀
ITS฀ PROPRIETARY�฀ COMMERCIAL฀ AND฀ SCIENTIlC฀ INTERESTS฀
COULD฀BE฀HARMED฀BY฀THE฀DISCLOSURE฀OF฀THE฀INFORMA

TION�

฀ #ONCLUDING฀ THAT฀ BOTH฀ THE฀ SUBJECTIVE฀ PART฀ AND฀
BOTH฀ELEMENTS฀OF฀ THE฀OBJECTIVE฀PART฀OF฀ THE฀ TEST฀HAD฀
BEEN฀ SATISlED�฀ HE฀ NEVERTHELESS฀ STATED�฀ h(OWEVER�฀
)฀AM฀ALSO฀OF฀ THE฀VIEW฀THAT฀ IN฀PUBLIC฀ LAW฀CASES�฀ THE฀
OBJECTIVE฀TEST฀HAS�฀OR฀SHOULD฀HAVE�฀A฀THIRD฀COMPONENT฀
WHICH฀ IS฀ WHETHER฀ THE฀ PUBLIC฀ INTEREST฀ IN฀ DISCLOSURE฀
EXCEEDS฀THE฀RISK฀OF฀HARM฀TO฀A฀PARTY฀ARISING฀FROM฀DIS

CLOSUREv฀�PARA�฀��	�

฀ !฀VERY฀SIGNIlCANT฀FACTOR�฀IN฀HIS฀VIEW�฀WAS฀THE฀FACT฀
THAT฀MANDATORY฀PRODUCTION฀OF฀DOCUMENTS฀WAS฀NOT฀IN฀
ISSUE฀HERE�฀4HE฀FACT฀THAT฀THE฀APPLICATION฀INVOLVED฀A฀
VOLUNTARY฀ TENDERING฀ OF฀ DOCUMENTS฀ TO฀ ADVANCE฀ THE฀
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PAR฀ OPPOSITION฀ Í฀ UNE฀ PRODUCTION฀ OBLIGATOIRE�฀ JOUE฀
CONTRE฀L�ORDONNANCE฀DE฀CONlDENTIALIT£�

฀ %N฀ SOUPESANT฀ L�INT£RãT฀ DU฀PUBLIC฀DANS฀ LA฀DIVUL

GATION฀ET฀LE฀PR£JUDICE฀QUE฀LA฀DIVULGATION฀RISQUE฀DE฀
CAUSER฀Í฀�!#,�฀LE฀JUGE฀0ELLETIER฀NOTE฀QUE฀LES฀DOCU

MENTS฀QUE฀L�APPELANTE฀VEUT฀SOUMETTRE฀Í฀LA฀COUR฀ONT฀
£T£฀R£DIG£S฀PAR฀D�AUTRES฀PERSONNES฀Í฀D�AUTRES฀lNS�฀ET฀
IL฀RECONNA¦T฀QUE฀L�APPELANTE฀EST฀TENUE฀DE฀PROT£GER฀LA฀
CONlDENTIALIT£฀DES฀RENSEIGNEMENTS�฀°฀CETTE฀£TAPE�฀IL฀
EXAMINE฀DE฀NOUVEAU฀ LA฀QUESTION฀DE฀ LA฀PERTINENCE�฀
3I฀ON฀ R£USSIT฀Í฀D£MONTRER฀QUE฀ LES฀DOCUMENTS฀SONT฀
TRÞS฀IMPORTANTS฀SUR฀UNE฀QUESTION฀CRUCIALE�฀i฀LES฀EXI

GENCES฀DE฀LA฀JUSTICE฀MILITENT฀EN฀FAVEUR฀DU฀PRONONC£฀
D�UNE฀ ORDONNANCE฀ DE฀ CONlDENTIALIT£�฀ 3I฀ LES฀ DOCU

MENTS฀ NE฀ SONT฀ PERTINENTS฀ QUE฀ D�UNE฀ FA½ON฀ ACCES

SOIRE�฀LE฀CARACTÞRE฀FACULTATIF฀DE฀LA฀PRODUCTION฀MILITE฀
CONTRE฀LE฀PRONONC£฀DE฀L�ORDONNANCE฀DE฀CONlDENTI

ALIT£฀w฀�PAR�฀��	�฀)L฀CONCLUT฀ALORS฀QUE฀LES฀DOCUMENTS฀
SONT฀ IMPORTANTS฀ POUR฀ R£SOUDRE฀ LA฀ QUESTION฀ DE฀ LA฀
R£PARATION฀ Í฀ ACCORDER�฀ ELLE
MãME฀UN฀POINT฀ IMPOR

TANT฀ SI฀ L�APPELANTE฀ £CHOUE฀ SUR฀ LA฀ QUESTION฀ PRINCI

PALE�

฀ ,E฀ JUGE฀0ELLETIER฀ CONSIDÞRE฀ AUSSI฀ LE฀ CONTEXTE฀DE฀
L�AFFAIRE฀ET฀CONCLUT฀QUE�฀PUISQUE฀LA฀QUESTION฀DU฀R¯LE฀
DU฀#ANADA฀COMME฀VENDEUR฀DE฀TECHNOLOGIES฀NUCL£AI

RES฀EST฀UNE฀IMPORTANTE฀QUESTION฀D�INT£RãT฀PUBLIC�฀ LA฀
CHARGE฀DE฀ JUSTIlER฀UNE฀ORDONNANCE฀DE฀ CONlDENTIA

LIT£฀EST฀ TRÞS฀ON£REUSE�฀ )L฀CONCLUT฀QU��!#,฀POURRAIT฀
RETRANCHER฀ LES฀ £L£MENTS฀ D£LICATS฀ DES฀ DOCUMENTS฀ OU฀
SOUMETTRE฀Í฀LA฀COUR฀LA฀MãME฀PREUVE฀SOUS฀UNE฀AUTRE฀
FORME�฀ ET฀ MAINTENIR฀ AINSI฀ SON฀ DROIT฀ Í฀ UNE฀ D£FENSE฀
COMPLÞTE฀TOUT฀EN฀PR£SERVANT฀LA฀PUBLICIT£฀DES฀D£BATS฀
JUDICIAIRES�

฀ ,E฀ JUGE฀ 0ELLETIER฀ SIGNALE฀ QU�IL฀ PRONONCE฀ L�OR

DONNANCE฀ SANS฀ AVOIR฀ EXAMIN£฀ LES฀ DOCUMENTS฀ CON

lDENTIELS฀ PUISQU�ILS฀ N�ONT฀ PAS฀ £T£฀PORT£S฀ Í฀ SA฀ CON

NAISSANCE�฀ "IEN฀ QU�IL฀ MENTIONNE฀ LA฀ JURISPRUDENCE฀
INDIQUANT฀QU�UN฀JUGE฀NE฀DEVRAIT฀PAS฀SE฀PRONONCER฀SUR฀
UNE฀DEMANDE฀D�ORDONNANCE฀DE฀CONlDENTIALIT£฀SANS฀
AVOIR฀EXAMIN£฀LES฀DOCUMENTS฀EUX
MãMES�฀IL฀ESTIME฀
QU�IL฀ N�AURAIT฀ PAS฀ £T£฀ UTILE฀ D�EXAMINER฀ LES฀ DOCU

MENTS�฀VU฀LEUR฀VOLUME฀ET฀LEUR฀CARACTÞRE฀TECHNIQUE�฀ET฀
SANS฀SAVOIR฀QUELLE฀PART฀D�INFORMATION฀£TAIT฀D£JÍ฀DANS฀
LE฀DOMAINE฀PUBLIC�

APPELLANT�S฀OWN฀CAUSE฀AS฀OPPOSED฀TO฀MANDATORY฀PRO

DUCTION฀WEIGHED฀AGAINST฀GRANTING฀THE฀CONlDENTIALITY฀
ORDER�

฀ )N฀ WEIGHING฀ THE฀ PUBLIC฀ INTEREST฀ IN฀ DISCLOSURE฀
AGAINST฀THE฀RISK฀OF฀HARM฀TO฀!%#,฀ARISING฀FROM฀DIS

CLOSURE�฀ 0ELLETIER฀ *�฀ NOTED฀ THAT฀ THE฀ DOCUMENTS฀ THE฀
APPELLANT฀WISHED฀TO฀PUT฀BEFORE฀ THE฀COURT฀WERE฀PRE

PARED฀BY฀OTHERS฀FOR฀OTHER฀PURPOSES�฀AND฀RECOGNIZED฀
THAT฀ THE฀ APPELLANT฀ WAS฀ BOUND฀ TO฀ PROTECT฀ THE฀ CONl

DENTIALITY฀OF฀THE฀INFORMATION�฀!T฀THIS฀STAGE�฀HE฀AGAIN฀
CONSIDERED฀THE฀ISSUE฀OF฀MATERIALITY�฀)F฀THE฀DOCUMENTS฀
WERE฀SHOWN฀TO฀BE฀VERY฀MATERIAL฀ TO฀A฀CRITICAL฀ ISSUE�฀
hTHE฀REQUIREMENTS฀OF฀JUSTICE฀MILITATE฀IN฀FAVOUR฀OF฀A฀
CONlDENTIALITY฀ORDER�฀)F฀ THE฀DOCUMENTS฀ARE฀MARGIN

ALLY฀ RELEVANT�฀ THEN฀ THE฀VOLUNTARY฀NATURE฀OF฀ THE฀PRO

DUCTION฀ARGUES฀AGAINST฀A฀CONlDENTIALITY฀ORDERv฀�PARA�฀
��	�฀(E฀THEN฀DECIDED฀THAT฀THE฀DOCUMENTS฀WERE฀MATE

RIAL฀TO฀A฀QUESTION฀OF฀THE฀APPROPRIATE฀REMEDY�฀A฀SIG

NIlCANT฀ISSUE฀IN฀THE฀EVENT฀THAT฀THE฀APPELLANT฀FAILED฀ON฀
THE฀MAIN฀ISSUE�

฀ 0ELLETIER฀*�฀ALSO฀CONSIDERED฀THE฀CONTEXT฀OF฀THE฀CASE฀
AND฀HELD฀THAT฀SINCE฀THE฀ISSUE฀OF฀#ANADA�S฀ROLE฀AS฀A฀
VENDOR฀ OF฀ NUCLEAR฀ TECHNOLOGY฀ WAS฀ ONE฀ OF฀ SIGNIl

CANT฀PUBLIC฀INTEREST�฀THE฀BURDEN฀OF฀JUSTIFYING฀A฀CON

lDENTIALITY฀ORDER฀WAS฀VERY฀ONEROUS�฀(E฀ FOUND฀ THAT฀
!%#,฀ COULD฀ EXPUNGE฀ THE฀ SENSITIVE฀ MATERIAL฀ FROM฀
THE฀DOCUMENTS�฀OR฀PUT฀THE฀EVIDENCE฀BEFORE฀THE฀COURT฀
IN฀SOME฀OTHER฀FORM�฀AND฀THUS฀MAINTAIN฀ITS฀FULL฀RIGHT฀
OF฀DEFENCE฀WHILE฀PRESERVING฀THE฀OPEN฀ACCESS฀TO฀COURT฀
PROCEEDINGS�

฀ 0ELLETIER฀ *�฀ OBSERVED฀ THAT฀ HIS฀ ORDER฀ WAS฀ BEING฀
MADE฀ WITHOUT฀ HAVING฀ PERUSED฀ THE฀ #ONlDENTIAL฀
$OCUMENTS฀ BECAUSE฀ THEY฀ HAD฀ NOT฀ BEEN฀ PUT฀ BEFORE฀
HIM�฀ !LTHOUGH฀ HE฀ NOTED฀ THE฀ LINE฀ OF฀ CASES฀ WHICH฀
HOLDS฀THAT฀A฀JUDGE฀OUGHT฀NOT฀TO฀DEAL฀WITH฀THE฀ISSUE฀OF฀
A฀CONlDENTIALITY฀ORDER฀WITHOUT฀REVIEWING฀THE฀DOCU

MENTS฀ THEMSELVES�฀ IN฀HIS฀VIEW�฀GIVEN฀THEIR฀VOLUMI

NOUS฀NATURE฀AND฀TECHNICAL฀CONTENT฀AS฀WELL฀AS฀HIS฀LACK฀
OF฀INFORMATION฀AS฀TO฀WHAT฀INFORMATION฀WAS฀ALREADY฀IN฀
THE฀PUBLIC฀DOMAIN�฀HE฀FOUND฀THAT฀AN฀EXAMINATION฀OF฀
THESE฀DOCUMENTS฀WOULD฀NOT฀HAVE฀BEEN฀USEFUL�
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฀ $ANS฀ SON฀ORDONNANCE�฀ LE฀ JUGE฀0ELLETIER฀ AUTORISE฀
L�APPELANTE฀Í฀D£POSER฀LES฀DOCUMENTS฀SOUS฀LEUR฀FORME฀
ACTUELLE฀ OU฀ SOUS฀ UNE฀ VERSION฀ R£VIS£E�฀ Í฀ SON฀ GR£�฀ )L฀
AUTORISE฀AUSSI฀L�APPELANTE฀Í฀D£POSER฀DES฀DOCUMENTS฀
CONCERNANT฀ LE฀ PROCESSUS฀ R£GLEMENTAIRE฀ CHINOIS฀ EN฀
G£N£RAL฀ ET฀ SON฀ APPLICATION฀ AU฀ PROJET�฀ Í฀ CONDITION฀
QU�ELLE฀LE฀FASSE฀SOUS฀��฀JOURS�

"�฀฀ #OUR฀D�APPEL฀F£D£RALE�฀;����=฀�฀#�&�฀���

��	฀ ,E฀ JUGE฀ %VANS฀ �AVEC฀ LÓAPPUI฀ DU฀ JUGE
3HARLOW	

฀ �!#,฀ FAIT฀ APPEL฀ EN฀ #OUR฀ D�APPEL฀ F£D£RALE�฀ EN฀
VERTU฀DE฀LA฀RÞGLE฀���฀DES฀2ÞGLES฀DE฀LA฀#OUR฀F£D£RALE฀
�����	�฀ ET฀3IERRA฀#LUB฀ FORME฀UN฀ APPEL฀ INCIDENT฀ EN฀
VERTU฀DE฀LA฀RÞGLE฀����

฀ 3UR฀ LA฀ RÞGLE฀����฀ LE฀ JUGE฀%VANS฀ CONCLUT฀ QUE฀ LES฀
DOCUMENTS฀EN฀CAUSE฀SONT฀CLAIREMENT฀PERTINENTS฀DANS฀
UNE฀D£FENSE฀QUE฀L�APPELANTE฀A฀L�INTENTION฀D�INVOQUER฀
EN฀ VERTU฀ DU฀ PAR�฀ ����	฀ SI฀ LA฀ COUR฀ CONCLUT฀ QUE฀ L�AL�฀
���	B	฀ DE฀ LA฀ ,#�%฀ DOIT฀ S�APPLIQUER�฀ ET฀ POURRAIENT฀
L�ãTRE฀ AUSSI฀ POUR฀ L�EXERCICE฀ DU฀ POUVOIR฀ DISCR£TION

NAIRE฀DE฀ LA฀ COUR฀DE฀ REFUSER฀ D�ACCORDER฀ UNE฀ R£PARA

TION฀DANS฀LE฀CAS฀OÂ฀LES฀MINISTRES฀AURAIENT฀ENFREINT฀LA฀
,#�%�฀#OMME฀ LE฀ JUGE฀0ELLETIER�฀ LE฀ JUGE฀%VANS฀EST฀
D�AVIS฀ QUE฀ L�AVANTAGE฀ POUR฀ L�APPELANTE฀ ET฀ POUR฀ LA฀
COUR฀ D�UNE฀ AUTORISATION฀ DE฀ D£POSER฀ LES฀ DOCUMENTS฀
L�EMPORTE฀ SUR฀ TOUT฀ PR£JUDICE฀ QUE฀ LE฀ RETARD฀ POURRAIT฀
CAUSER฀Í฀L�INTIM£�฀ET฀CONCLUT฀PAR฀CONS£QUENT฀QUE฀LE฀
JUGE฀DES฀REQUãTES฀A฀EU฀RAISON฀D�ACCORDER฀L�AUTORISA

TION฀EN฀VERTU฀DE฀LA฀RÞGLE฀����

฀ 3UR฀ L�ORDONNANCE฀ DE฀ CONlDENTIALIT£�฀ LE฀ JUGE฀
%VANS฀EXAMINE฀LA฀RÞGLE฀���฀ET฀TOUS฀LES฀FACTEURS฀QUE฀
LE฀JUGE฀DES฀REQUãTES฀A฀APPR£CI£S�฀Y฀COMPRIS฀LE฀SECRET฀
COMMERCIAL฀ATTACH£฀AUX฀DOCUMENTS�฀LE฀FAIT฀QUE฀L�AP

PELANTE฀LES฀A฀RE½US฀Í฀TITRE฀CONlDENTIEL฀DES฀AUTORIT£S฀
CHINOISES�฀ET฀L�ARGUMENT฀DE฀L�APPELANTE฀SELON฀LEQUEL�฀
SANS฀LES฀DOCUMENTS�฀ELLE฀NE฀POURRAIT฀ASSURER฀EFFECTI

VEMENT฀SA฀D£FENSE�฀#ES฀FACTEURS฀DOIVENT฀ãTRE฀POND£

R£S฀AVEC฀ LE฀PRINCIPE฀DE฀ LA฀PUBLICIT£฀DES฀DOCUMENTS฀
SOUMIS฀AUX฀TRIBUNAUX�฀,E฀JUGE฀%VANS฀CONVIENT฀AVEC฀
LE฀JUGE฀0ELLETIER฀QUE฀LE฀POIDS฀Í฀ACCORDER฀Í฀L�INT£RãT฀DU฀
PUBLIC฀Í฀ LA฀PUBLICIT£฀DES฀D£BATS฀VARIE฀SELON฀LE฀CON

TEXTE�฀ ET฀ IL฀ CONCLUT฀ QUE฀ LORSQU�UNE฀ AFFAIRE฀ SOULÞVE฀
DES฀QUESTIONS฀DE฀GRANDE฀IMPORTANCE฀POUR฀LE฀PUBLIC�฀
LE฀PRINCIPE฀DE฀LA฀PUBLICIT£฀DES฀D£BATS฀A฀PLUS฀DE฀POIDS฀

฀ 0ELLETIER฀ *�฀ ORDERED฀ THAT฀ THE฀ APPELLANT฀ COULD฀ lLE฀
THE฀DOCUMENTS฀IN฀CURRENT฀FORM�฀OR฀IN฀AN฀EDITED฀VER

SION฀IF฀IT฀CHOSE฀TO฀DO฀SO�฀(E฀ALSO฀GRANTED฀LEAVE฀TO฀lLE฀
MATERIAL฀ DEALING฀ WITH฀ THE฀ #HINESE฀ REGULATORY฀ PRO

CESS฀ IN฀GENERAL฀AND฀AS฀APPLIED฀ TO฀ THIS฀PROJECT�฀PRO

VIDED฀IT฀DID฀SO฀WITHIN฀��฀DAYS�

"�฀ &EDERAL฀#OURT฀OF฀!PPEAL�฀;����=฀�฀&�#�฀���

��	฀ %VANS฀*�!�฀�3HARLOW฀*�!�฀CONCURRING	

฀ !T฀THE฀&EDERAL฀#OURT฀OF฀!PPEAL�฀!%#,฀APPEALED฀
THE฀ RULING฀ UNDER฀ 2ULE฀ ���฀ OF฀ THE฀ &EDERAL฀ #OURT฀
2ULES�฀ �����฀ AND฀ 3IERRA฀ #LUB฀ CROSS
APPEALED฀ THE฀
RULING฀UNDER฀2ULE฀����

฀ 7ITH฀RESPECT฀TO฀2ULE฀����฀%VANS฀*�!�฀HELD฀THAT฀THE฀
DOCUMENTS฀WERE฀CLEARLY฀RELEVANT฀TO฀A฀DEFENCE฀UNDER฀
S�฀����	�B	฀WHICH฀THE฀APPELLANT฀PROPOSED฀TO฀RAISE฀IF฀
S�฀���	�B	฀OF฀THE฀#%!!฀WAS฀HELD฀TO฀APPLY�฀AND฀WERE฀
ALSO฀POTENTIALLY฀RELEVANT฀TO฀THE฀EXERCISE฀OF฀THE฀COURT�S฀
DISCRETION฀TO฀REFUSE฀A฀REMEDY฀EVEN฀IF฀THE฀-INISTERS฀
WERE฀IN฀BREACH฀OF฀THE฀#%!!�฀%VANS฀*�!�฀AGREED฀WITH฀
0ELLETIER฀*�฀THAT฀THE฀BENElT฀TO฀THE฀APPELLANT฀AND฀THE฀
COURT฀OF฀BEING฀GRANTED฀ LEAVE฀ TO฀lLE฀ THE฀DOCUMENTS฀
OUTWEIGHED฀ANY฀PREJUDICE฀TO฀THE฀RESPONDENT฀OWING฀
TO฀DELAY฀AND฀THUS฀CONCLUDED฀THAT฀THE฀MOTIONS฀JUDGE฀
WAS฀CORRECT฀IN฀GRANTING฀LEAVE฀UNDER฀2ULE฀����

฀ /N฀ THE฀ ISSUE฀OF฀ THE฀CONlDENTIALITY฀ORDER�฀%VANS฀
*�!�฀ CONSIDERED฀ 2ULE฀ ����฀ AND฀ ALL฀ THE฀ FACTORS฀ THAT฀
THE฀MOTIONS฀JUDGE฀HAD฀WEIGHED�฀INCLUDING฀THE฀COM

MERCIAL฀ SENSITIVITY฀ OF฀ THE฀ DOCUMENTS�฀ THE฀ FACT฀ THAT฀
THE฀APPELLANT฀HAD฀RECEIVED฀THEM฀IN฀CONlDENCE฀FROM฀
THE฀ #HINESE฀ AUTHORITIES�฀ AND฀ THE฀ APPELLANT�S฀ ARGU

MENT฀THAT฀WITHOUT฀THE฀DOCUMENTS฀IT฀COULD฀NOT฀MOUNT฀
A฀FULL฀ANSWER฀AND฀DEFENCE฀TO฀THE฀APPLICATION�฀4HESE฀
FACTORS฀ HAD฀ TO฀BE฀WEIGHED฀ AGAINST฀ THE฀PRINCIPLE฀ OF฀
OPEN฀ACCESS฀TO฀COURT฀DOCUMENTS�฀%VANS฀*�!�฀AGREED฀
WITH฀ 0ELLETIER฀ *�฀ THAT฀ THE฀ WEIGHT฀ TO฀ BE฀ ATTACHED฀ TO฀
THE฀PUBLIC฀INTEREST฀IN฀OPEN฀PROCEEDINGS฀VARIED฀WITH฀
CONTEXT฀AND฀HELD฀THAT�฀WHERE฀A฀CASE฀RAISES฀ISSUES฀OF฀
PUBLIC฀ SIGNIlCANCE�฀ THE฀ PRINCIPLE฀ OF฀ OPENNESS฀ OF฀
JUDICIAL฀PROCESS฀CARRIES฀GREATER฀WEIGHT฀AS฀A฀FACTOR฀IN฀
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COMME฀FACTEUR฀Í฀PRENDRE฀EN฀COMPTE฀DANS฀LE฀PROCES

SUS฀DE฀POND£RATION�฀,E฀JUGE฀%VANS฀NOTE฀L�INT£RãT฀DU฀
PUBLIC฀Í฀L�£GARD฀DE฀LA฀QUESTION฀EN฀LITIGE฀AINSI฀QUE฀LA฀
COUVERTURE฀M£DIATIQUE฀CONSID£RABLE฀QU�ELLE฀A฀SUSCI

T£E�

฀ °฀L�APPUI฀DE฀SA฀CONCLUSION฀QUE฀LE฀POIDS฀ACCORD£฀
AU฀ PRINCIPE฀ DE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀ PEUT฀ VARIER฀
SELON฀ LE฀ CONTEXTE�฀ LE฀ JUGE฀ %VANS฀ INVOQUE฀ LES฀ D£CI

SIONS฀ !"฀ (ASSLE฀ C�฀ #ANADA฀ �-INISTRE฀ DE฀ LA฀ 3ANT£฀
NATIONALE฀ET฀DU฀"IEN
ãTRE฀SOCIAL	�฀;����=฀�฀#�&�฀���฀
�#�!�	�฀OÂ฀LA฀COUR฀A฀TENU฀COMPTE฀DU฀PEU฀D�INT£RãT฀DU฀
PUBLIC�฀ ET฀ %THYL฀ #ANADA฀ )NC�฀ C�฀ #ANADA฀ �!TTORNEY฀
'ENERAL	฀�����	�฀��฀#�0�#�฀��TH	฀���฀�#�฀/NT�฀�$IV�฀
G£N�		�฀P�฀����฀OÂ฀ LA฀COUR฀A฀ORDONN£฀ LA฀DIVULGATION฀
APRÞS฀AVOIR฀D£TERMIN£฀QU�IL฀ S�AGISSAIT฀D�UNE฀AFFAIRE฀
CONSTITUTIONNELLE฀ IMPORTANTE฀ ET฀ QU�IL฀ IMPORTAIT฀ QUE฀
LE฀PUBLIC฀COMPRENNE฀CE฀QUI฀£TAIT฀EN฀CAUSE�฀,E฀JUGE฀
%VANS฀FAIT฀REMARQUER฀QUE฀LA฀TRANSPARENCE฀DU฀PROCES

SUS฀D�£VALUATION฀ET฀LA฀PARTICIPATION฀DU฀PUBLIC฀ONT฀UNE฀
IMPORTANCE฀FONDAMENTALE฀POUR฀ LA฀,#�%�฀ET฀ IL฀CON

CLUT฀QU�ON฀NE฀PEUT฀PR£TENDRE฀QUE฀LE฀JUGE฀DES฀REQUãTES฀
A฀ACCORD£฀TROP฀DE฀POIDS฀AU฀PRINCIPE฀DE฀LA฀PUBLICIT£฀
DES฀D£BATS�฀MãME฀SI฀LA฀CONlDENTIALIT£฀N�EST฀DEMAN

D£E฀ QUE฀ POUR฀ UN฀ NOMBRE฀ RELATIVEMENT฀ RESTREINT฀ DE฀
DOCUMENTS฀HAUTEMENT฀TECHNIQUES�

฀ ,E฀ JUGE฀%VANS฀CONCLUT฀QUE฀ LE฀ JUGE฀DES฀ REQUãTES฀
A฀DONN£฀TROP฀DE฀POIDS฀AU฀FAIT฀QUE฀LA฀PRODUCTION฀DES฀
DOCUMENTS฀£TAIT฀VOLONTAIRE฀MAIS฀QU�IL฀NE฀S�ENSUIT฀PAS฀
QUE฀SA฀D£CISION฀AU฀SUJET฀DE฀LA฀CONlDENTIALIT£฀DOIVE฀
ãTRE฀ £CART£E�฀,E฀ JUGE฀%VANS฀EST฀D�AVIS฀QUE฀ L�ERREUR฀
N�ENTºCHE฀PAS฀SA฀CONCLUSION฀lNALE�฀POUR฀TROIS฀MOTIFS�฀
0REMIÞREMENT�฀COMME฀LE฀JUGE฀DES฀REQUãTES�฀IL฀ATTA

CHE฀UNE฀GRANDE฀ IMPORTANCE฀Í฀ LA฀PUBLICIT£฀DU฀D£BAT฀
JUDICIAIRE�฀$EUXIÞMEMENT�฀IL฀CONCLUT฀QUE฀L�INCLUSION฀
DANS฀ LES฀ AFlDAVITS฀ D�UN฀ R£SUM£฀ DES฀ RAPPORTS฀ PEUT�฀
DANS฀ UNE฀ LARGE฀ MESURE�฀ COMPENSER฀ L�ABSENCE฀ DES฀
RAPPORTS�฀SI฀L�APPELANTE฀D£CIDE฀DE฀NE฀PAS฀LES฀D£POSER฀
SANS฀ORDONNANCE฀DE฀CONlDENTIALIT£�฀%NlN�฀SI฀�!#,฀
D£POSAIT฀ UNE฀ VERSION฀ MODIl£E฀ DES฀ DOCUMENTS�฀ LA฀
DEMANDE฀DE฀CONlDENTIALIT£฀REPOSERAIT฀SUR฀UN฀FACTEUR฀
RELATIVEMENT฀ PEU฀ IMPORTANT�฀ SAVOIR฀ L�ARGUMENT฀ QUE฀
L�APPELANTE฀PERDRAIT฀DES฀OCCASIONS฀D�AFFAIRES฀SI฀ELLE฀
VIOLAIT฀SON฀ENGAGEMENT฀ENVERS฀LES฀AUTORIT£S฀CHINOISES�

฀ ,E฀JUGE฀%VANS฀REJETTE฀L�ARGUMENT฀SELON฀LEQUEL฀LE฀
JUGE฀DES฀ REQUãTES฀A฀COMMIS฀UNE฀ERREUR฀EN฀STATUANT฀

THE฀BALANCING฀PROCESS�฀%VANS฀*�!�฀NOTED฀THE฀PUBLIC฀
INTEREST฀IN฀THE฀SUBJECT฀MATTER฀OF฀THE฀LITIGATION�฀AS฀WELL฀
AS฀THE฀CONSIDERABLE฀MEDIA฀ATTENTION฀IT฀HAD฀ATTRACTED�

฀ )N฀ SUPPORT฀ OF฀ HIS฀ CONCLUSION฀ THAT฀ THE฀ WEIGHT฀
ASSIGNED฀TO฀THE฀PRINCIPLE฀OF฀OPENNESS฀MAY฀VARY฀WITH฀
CONTEXT�฀%VANS฀*�!�฀RELIED฀UPON฀THE฀DECISIONS฀IN฀!"฀
(ASSLE฀V�฀#ANADA฀�-INISTER฀OF฀.ATIONAL฀(EALTH฀AND฀
7ELFARE	�฀;����=฀�฀&�#�฀���฀�#�!�	�฀WHERE฀THE฀COURT฀
TOOK฀ INTO฀ CONSIDERATION฀ THE฀ RELATIVELY฀ SMALL฀ PUBLIC฀
INTEREST฀AT฀STAKE�฀AND฀%THYL฀#ANADA฀)NC�฀V�฀#ANADA฀
�!TTORNEY฀ 'ENERAL	฀ �����	�฀ ��฀ #�0�#�฀ ��TH	฀ ���฀
�/NT�฀ #T�฀ �'EN�฀ $IV�		�฀ AT฀ P�฀ ����฀ WHERE฀ THE฀ COURT฀
ORDERED฀ DISCLOSURE฀ AFTER฀ DETERMINING฀ THAT฀ THE฀ CASE฀
WAS฀ A฀ SIGNIlCANT฀ CONSTITUTIONAL฀ CASE฀ WHERE฀ IT฀ WAS฀
IMPORTANT฀FOR฀THE฀PUBLIC฀TO฀UNDERSTAND฀THE฀ISSUES฀AT฀
STAKE�฀%VANS฀*�!�฀OBSERVED฀THAT฀OPENNESS฀AND฀PUBLIC฀
PARTICIPATION฀ IN฀ THE฀ ASSESSMENT฀ PROCESS฀ ARE฀ FUNDA

MENTAL฀TO฀THE฀#%!!�฀AND฀CONCLUDED฀THAT฀THE฀MOTIONS฀
JUDGE฀COULD฀NOT฀BE฀SAID฀TO฀HAVE฀GIVEN฀THE฀PRINCIPLE฀OF฀
OPENNESS฀UNDUE฀WEIGHT฀EVEN฀THOUGH฀CONlDENTIALITY฀
WAS฀CLAIMED฀FOR฀A฀RELATIVELY฀SMALL฀NUMBER฀OF฀HIGHLY฀
TECHNICAL฀DOCUMENTS�

฀ %VANS฀ *�!�฀ HELD฀ THAT฀ THE฀ MOTIONS฀ JUDGE฀ HAD฀
PLACED฀UNDUE฀EMPHASIS฀ON฀THE฀FACT฀THAT฀THE฀INTRODUC

TION฀OF฀THE฀DOCUMENTS฀WAS฀VOLUNTARY�฀HOWEVER�฀IT฀DID฀
NOT฀ FOLLOW฀ THAT฀ HIS฀ DECISION฀ ON฀ THE฀ CONlDENTIALITY฀
ORDER฀ MUST฀ THEREFORE฀ BE฀ SET฀ ASIDE�฀ %VANS฀ *�!�฀ WAS฀
OF฀THE฀VIEW฀THAT฀THIS฀ERROR฀DID฀NOT฀AFFECT฀THE฀ULTIMATE฀
CONCLUSION฀FOR฀THREE฀REASONS�฀&IRST�฀LIKE฀THE฀MOTIONS฀
JUDGE�฀HE฀ATTACHED฀GREAT฀WEIGHT฀ TO฀ THE฀PRINCIPLE฀OF฀
OPENNESS�฀3ECONDLY�฀HE฀HELD฀THAT฀THE฀INCLUSION฀IN฀THE฀
AFlDAVITS฀ OF฀ A฀ SUMMARY฀ OF฀ THE฀ REPORTS฀ COULD฀ GO฀ A฀
LONG฀WAY฀TO฀COMPENSATE฀FOR฀THE฀ABSENCE฀OF฀THE฀ORIGI

NALS�฀SHOULD฀THE฀APPELLANT฀CHOOSE฀NOT฀TO฀PUT฀THEM฀IN฀
WITHOUT฀ A฀ CONlDENTIALITY฀ ORDER�฀ &INALLY�฀ IF฀ !%#,฀
SUBMITTED฀ THE฀ DOCUMENTS฀ IN฀ AN฀ EXPUNGED฀ FASHION�฀
THE฀CLAIM฀FOR฀CONlDENTIALITY฀WOULD฀REST฀UPON฀A฀RELA

TIVELY฀UNIMPORTANT฀FACTOR�฀I�E��฀THE฀APPELLANT�S฀CLAIM฀
THAT฀IT฀WOULD฀SUFFER฀A฀LOSS฀OF฀BUSINESS฀IF฀IT฀BREACHED฀
ITS฀UNDERTAKING฀WITH฀THE฀#HINESE฀AUTHORITIES�

฀ %VANS฀*�!�฀REJECTED฀THE฀ARGUMENT฀THAT฀THE฀MOTIONS฀
JUDGE฀ HAD฀ ERRED฀ IN฀ DECIDING฀ THE฀ MOTION฀ WITHOUT฀
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SANS฀ AVOIR฀ EXAMIN£฀ LES฀ DOCUMENTS฀ R£ELS�฀ AFlRMANT฀
QUE฀CELA฀N�£TAIT฀PAS฀N£CESSAIRE฀PUISQU�IL฀Y฀AVAIT฀DES฀
PR£CIS฀ET฀QUE฀LA฀DOCUMENTATION฀£TAIT฀HAUTEMENT฀TECH

NIQUE฀ ET฀ PARTIELLEMENT฀ TRADUITE�฀ ,�APPEL฀ ET฀ L�APPEL฀
INCIDENT฀SONT฀DONC฀REJET£S�

��	฀ ,E฀JUGE฀2OBERTSON฀�DISSIDENT	

฀ ,E฀JUGE฀2OBERTSON฀SE฀DISSOCIE฀DE฀LA฀MAJORIT£฀POUR฀
TROIS฀RAISONS�฀%N฀PREMIER฀LIEU�฀IL฀ESTIME฀QUE฀LE฀DEGR£฀
D�INT£RãT฀DU฀PUBLIC฀DANS฀UNE฀AFFAIRE�฀L�IMPORTANCE฀DE฀
LA฀COUVERTURE฀M£DIATIQUE฀ET฀L�IDENTIT£฀DES฀PARTIES฀NE฀
DEVRAIENT฀PAS฀ãTRE฀PRIS฀EN฀CONSID£RATION฀POUR฀STATUER฀
SUR฀ UNE฀ DEMANDE฀ D�ORDONNANCE฀ DE฀ CONlDENTIALIT£�฀
3ELON฀ LUI�฀ IL฀ FAUT฀ PLUT¯T฀ EXAMINER฀ LA฀ NATURE฀ DE฀ LA฀
PREUVE฀QUE฀PROT£GERAIT฀ L�ORDONNANCE฀DE฀CONlDENTI

ALIT£�

฀ )L฀ ESTIME฀ AUSSI฀ QU�Í฀ D£FAUT฀ D�ORDONNANCE฀ DE฀
CONlDENTIALIT£�฀ L�APPELANTE฀ DOIT฀ CHOISIR฀ ENTRE฀ DEUX฀
OPTIONS฀INACCEPTABLES฀�฀SUBIR฀UN฀PR£JUDICE฀lNANCIER฀
IRR£PARABLE฀SI฀LES฀RENSEIGNEMENTS฀CONlDENTIELS฀SONT฀
PRODUITS฀EN฀PREUVE�฀OU฀ãTRE฀PRIV£E฀DE฀SON฀DROIT฀Í฀UN฀
PROCÞS฀£QUITABLE฀PARCE฀QU�ELLE฀NE฀PEUT฀ SE฀D£FENDRE฀
PLEINEMENT฀SI฀LA฀PREUVE฀N�EST฀PAS฀PRODUITE�

฀ &INALEMENT�฀IL฀DIT฀QUE฀LE฀CADRE฀ANALYTIQUE฀UTILIS£฀
PAR฀ LES฀ JUGES฀MAJORITAIRES฀POUR฀ ARRIVER฀ Í฀ LEUR฀D£CI

SION฀ EST฀ FONDAMENTALEMENT฀ D£FECTUEUX฀ EN฀ CE฀ QU�IL฀
EST฀FOND£฀EN฀GRANDE฀PARTIE฀SUR฀LE฀POINT฀DE฀VUE฀SUBJEC

TIF฀DU฀JUGE฀DES฀REQUãTES�฀)L฀REJETTE฀L�APPROCHE฀CONTEX

TUELLE฀SUR฀LA฀QUESTION฀DE฀L�ORDONNANCE฀DE฀CONlDEN

TIALIT£�฀SOULIGNANT฀LA฀N£CESSIT£฀D�UN฀CADRE฀D�ANALYSE฀
OBJECTIF฀POUR฀COMBATTRE฀LA฀PERCEPTION฀QUE฀LA฀JUSTICE฀
EST฀UN฀CONCEPT฀ RELATIF฀ ET฀POUR฀PROMOUVOIR฀ LA฀COH£

RENCE฀ET฀LA฀CERTITUDE฀EN฀DROIT�

฀ 0OUR฀ £TABLIR฀ CE฀ CADRE฀ PLUS฀ OBJECTIF฀ APPEL£฀ Í฀
R£GIR฀ LA฀ D£LIVRANCE฀ D�ORDONNANCES฀ DE฀ CONlDENTIA

LIT£฀EN฀MATIÞRE฀DE฀RENSEIGNEMENTS฀COMMERCIAUX฀ET฀
SCIENTIlQUES�฀IL฀EXAMINE฀LE฀FONDEMENT฀JURIDIQUE฀DU฀
PRINCIPE฀DE฀LA฀PUBLICIT£฀DU฀PROCESSUS฀JUDICIAIRE�฀EN฀
CITANT฀ L�ARRãT฀ DE฀NOTRE฀#OUR�฀%DMONTON฀ *OURNAL฀ C�฀
!LBERTA฀�0ROCUREUR฀G£N£RAL	�฀;����=฀�฀2�#�3�฀�����฀
QUI฀CONCLUT฀QUE฀LA฀PUBLICIT£฀DES฀D£BATS฀FAVORISE฀LA฀
RECHERCHE฀DE฀LA฀V£RIT£฀ET฀T£MOIGNE฀DE฀L�IMPORTANCE฀
DE฀ SOUMETTRE฀ LE฀ TRAVAIL฀ DES฀ TRIBUNAUX฀ Í฀ L�EXAMEN฀
PUBLIC�

REFERENCE฀TO฀THE฀ACTUAL฀DOCUMENTS�฀STATING฀THAT฀IT฀WAS฀
NOT฀ NECESSARY฀ FOR฀ HIM฀ TO฀ INSPECT฀ THEM�฀ GIVEN฀ THAT฀
SUMMARIES฀ WERE฀ AVAILABLE฀ AND฀ THAT฀ THE฀ DOCUMENTS฀
WERE฀HIGHLY฀ TECHNICAL฀AND฀ INCOMPLETELY฀ TRANSLATED�฀
4HUS฀ THE฀ APPEAL฀ AND฀ CROSS
APPEAL฀ WERE฀ BOTH฀ DIS

MISSED�

��	฀ 2OBERTSON฀*�!�฀�DISSENTING	

฀ 2OBERTSON฀ *�!�฀ DISAGREED฀ WITH฀ THE฀ MAJORITY฀ FOR฀
THREE฀REASONS�฀&IRST�฀IN฀HIS฀VIEW�฀THE฀LEVEL฀OF฀PUBLIC฀
INTEREST฀ IN฀ THE฀CASE�฀ THE฀DEGREE฀OF฀MEDIA฀COVERAGE�฀
AND฀THE฀IDENTITIES฀OF฀THE฀PARTIES฀SHOULD฀NOT฀BE฀TAKEN฀
INTO฀CONSIDERATION฀IN฀ASSESSING฀AN฀APPLICATION฀FOR฀A฀
CONlDENTIALITY฀ORDER�฀)NSTEAD�฀HE฀HELD฀THAT฀IT฀WAS฀THE฀
NATURE฀OF฀THE฀EVIDENCE฀FOR฀WHICH฀THE฀ORDER฀IS฀SOUGHT฀
THAT฀MUST฀BE฀EXAMINED�

฀ )N฀ ADDITION�฀ HE฀ FOUND฀ THAT฀ WITHOUT฀ A฀ CONlDEN

TIALITY฀ ORDER�฀ THE฀ APPELLANT฀ HAD฀ TO฀ CHOOSE฀ BETWEEN฀
TWO฀ UNACCEPTABLE฀ OPTIONS�฀ EITHER฀ SUFFERING฀ IRREPA

RABLE฀lNANCIAL฀HARM฀IF฀THE฀CONlDENTIAL฀INFORMATION฀
WAS฀ INTRODUCED฀ INTO฀ EVIDENCE�฀ OR฀BEING฀DENIED฀ THE฀
RIGHT฀TO฀A฀FAIR฀TRIAL฀BECAUSE฀IT฀COULD฀NOT฀MOUNT฀A฀FULL฀
DEFENCE฀IF฀THE฀EVIDENCE฀WAS฀NOT฀INTRODUCED�

฀ &INALLY�฀ HE฀ STATED฀ THAT฀ THE฀ ANALYTICAL฀ FRAMEWORK฀
EMPLOYED฀ BY฀ THE฀ MAJORITY฀ IN฀ REACHING฀ ITS฀ DECISION฀
WAS฀ FUNDAMENTALLY฀ mAWED฀ AS฀ IT฀ WAS฀ BASED฀ LARGELY฀
ON฀ THE฀ SUBJECTIVE฀ VIEWS฀ OF฀ THE฀ MOTIONS฀ JUDGE�฀ (E฀
REJECTED฀ THE฀ CONTEXTUAL฀ APPROACH฀ TO฀ THE฀ QUESTION฀
OF฀ WHETHER฀ A฀ CONlDENTIALITY฀ ORDER฀ SHOULD฀ ISSUE�฀
EMPHASIZING฀THE฀NEED฀FOR฀AN฀OBJECTIVE฀FRAMEWORK฀TO฀
COMBAT฀THE฀PERCEPTION฀THAT฀JUSTICE฀IS฀A฀RELATIVE฀CON

CEPT�฀AND฀TO฀PROMOTE฀CONSISTENCY฀AND฀CERTAINTY฀IN฀THE฀
LAW�

฀ 4O฀ ESTABLISH฀ THIS฀ MORE฀ OBJECTIVE฀ FRAMEWORK฀ FOR฀
REGULATING฀THE฀ISSUANCE฀OF฀CONlDENTIALITY฀ORDERS฀PER

TAINING฀TO฀COMMERCIAL฀AND฀SCIENTIlC฀INFORMATION�฀HE฀
TURNED฀TO฀THE฀LEGAL฀RATIONALE฀UNDERLYING฀THE฀COMMIT

MENT฀ TO฀ THE฀ PRINCIPLE฀ OF฀ OPEN฀ JUSTICE�฀ REFERRING฀ TO฀
%DMONTON฀ *OURNAL฀ V�฀ !LBERTA฀ �!TTORNEY฀ 'ENERAL	�฀
;����=฀�฀3�#�2�฀�����฀4HERE�฀THE฀3UPREME฀#OURT฀OF฀
#ANADA฀HELD฀THAT฀OPEN฀PROCEEDINGS฀FOSTER฀THE฀SEARCH฀
FOR฀ THE฀ TRUTH�฀ AND฀ REmECT฀ THE฀ IMPORTANCE฀ OF฀ PUBLIC฀
SCRUTINY฀OF฀THE฀COURTS�
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฀ 3ELON฀LE฀JUGE฀2OBERTSON�฀MãME฀SI฀LE฀PRINCIPE฀DE฀
LA฀PUBLICIT£฀DU฀PROCESSUS฀JUDICIAIRE฀REmÞTE฀LA฀VALEUR฀
FONDAMENTALE฀ QUE฀ CONSTITUE฀ DANS฀ UNE฀ D£MOCRATIE฀
L�IMPUTABILIT£฀DANS฀L�EXERCICE฀DU฀POUVOIR฀JUDICIAIRE�฀
LE฀PRINCIPE฀SELON฀LEQUEL฀IL฀FAUT฀QUE฀JUSTICE฀SOIT฀FAITE฀
DOIT�฀Í฀SON฀AVIS�฀L�EMPORTER�฀)L฀CONCLUT฀QUE฀LA฀JUSTICE฀
VUE฀COMME฀PRINCIPE฀UNIVERSEL฀SIGNIlE฀QUE฀LES฀RÞGLES฀
OU฀LES฀PRINCIPES฀DOIVENT฀PARFOIS฀SOUFFRIR฀DES฀EXCEP

TIONS�

฀ )L฀ FAIT฀OBSERVER฀QU�EN฀DROIT฀COMMERCIAL�฀ LORSQUE฀
LES฀ RENSEIGNEMENTS฀ QU�ON฀ CHERCHE฀ Í฀ PROT£GER฀ ONT฀
TRAIT฀ Í฀ DES฀ i฀SECRETS฀ INDUSTRIELS฀w�฀ ILS฀ NE฀ SONT฀ PAS฀
DIVULGU£S฀ AU฀ PROCÞS฀ LORSQUE฀ CELA฀ AURAIT฀ POUR฀ EFFET฀
D�ANNIHILER฀ LES฀ DROITS฀ DU฀ PROPRI£TAIRE฀ ET฀ L�EXPOSE

RAIT฀ Í฀UN฀PR£JUDICE฀lNANCIER฀ IRR£PARABLE�฀ )L฀ CONCLUT฀
QUE�฀MãME฀SI฀L�ESPÞCE฀NE฀PORTE฀PAS฀SUR฀DES฀SECRETS฀
INDUSTRIELS�฀ON฀PEUT฀TRAITER฀DE฀LA฀MãME฀FA½ON฀DES฀REN

SEIGNEMENTS฀ COMMERCIAUX฀ ET฀ SCIENTIlQUES฀ ACQUIS฀
SUR฀UNE฀BASE฀CONlDENTIELLE�฀ET฀ IL฀£TABLIT฀ LES฀CRITÞRES฀
SUIVANTS฀ COMME฀ CONDITIONS฀ Í฀ LA฀ D£LIVRANCE฀ D�UNE฀
ORDONNANCE฀DE฀CONlDENTIALIT£฀�AU฀PAR�฀��	฀�

�	฀LES฀RENSEIGNEMENTS฀SONT฀DE฀NATURE฀CONlDENTIELLE฀ET฀NON฀
SEULEMENT฀DES฀FAITS฀QU�UNE฀PERSONNE฀D£SIRE฀NE฀PAS฀DIVUL

GUER�฀�	฀LES฀RENSEIGNEMENTS฀QU�ON฀VEUT฀PROT£GER฀NE฀SONT฀
PAS฀ DU฀ DOMAINE฀ PUBLIC�฀ �	฀ SELON฀ LA฀ PR£POND£RANCE฀ DES฀
PROBABILIT£S�฀ LA฀ PARTIE฀ QUI฀ VEUT฀ OBTENIR฀ UNE฀ ORDONNANCE฀
DE฀CONlDENTIALIT£฀SUBIRAIT฀UN฀PR£JUDICE฀IRR£PARABLE฀SI฀LES฀
RENSEIGNEMENTS฀£TAIENT฀RENDUS฀PUBLICS�฀�	฀LES฀RENSEIGNE

MENTS฀SONT฀PERTINENTS฀DANS฀LE฀CADRE฀DE฀LA฀R£SOLUTION฀DES฀
QUESTIONS฀JURIDIQUES฀SOULEV£ES฀DANS฀LE฀LITIGE�฀�	฀EN฀MãME฀
TEMPS�฀LES฀RENSEIGNEMENTS฀SONT฀i฀N£CESSAIRES฀w฀Í฀LA฀R£SO

LUTION฀DE฀CES฀QUESTIONS�฀�	฀L�OCTROI฀D�UNE฀ORDONNANCE฀DE฀
CONlDENTIALIT£฀NE฀CAUSE฀PAS฀UN฀PR£JUDICE฀GRAVE฀Í฀LA฀PARTIE฀
ADVERSE�฀ �	฀ L�INT£RãT฀ DU฀PUBLIC฀ Í฀ LA฀ PUBLICIT£฀ DES฀D£BATS฀
JUDICIAIRES฀ NE฀ PRIME฀ PAS฀ LES฀ INT£RãTS฀ PRIV£S฀ DE฀ LA฀ PARTIE฀
QUI฀SOLLICITE฀ L�ORDONNANCE฀DE฀CONlDENTIALIT£�฀,E฀FARDEAU฀
DE฀ D£MONTRER฀ QUE฀ LES฀ CRITÞRES฀ UN฀ Í฀ SIX฀ SONT฀ RESPECT£S฀
INCOMBE฀Í฀ LA฀PARTIE฀QUI฀ CHERCHE฀Í฀OBTENIR฀ L�ORDONNANCE฀
DE฀CONlDENTIALIT£�฀0OUR฀LE฀SEPTIÞME฀CRITÞRE�฀C�EST฀LA฀PARTIE฀
ADVERSE฀ QUI฀ DOIT฀ D£MONTRER฀ QUE฀ LE฀ DROIT฀ PRIMA฀ FACIE฀ Í฀
UNE฀ORDONNANCE฀DE฀NON
DIVULGATION฀DOIT฀C£DER฀LE฀PAS฀AU฀
BESOIN฀DE฀MAINTENIR฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES�฀%N฀
UTILISANT฀CES฀CRITÞRES�฀IL฀Y฀A฀LIEU฀DE฀TENIR฀COMPTE฀DE฀DEUX฀
DES฀ lLS฀ CONDUCTEURS฀ QUI฀ SOUS
TENDENT฀ LE฀ PRINCIPE฀ DE฀ LA฀
PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES฀�฀LA฀RECHERCHE฀DE฀LA฀V£RIT£฀
ET฀LA฀SAUVEGARDE฀DE฀LA฀PRIMAUT£฀DU฀DROIT�฀#OMME฀JE฀L�AI฀
DIT฀AU฀ TOUT฀D£BUT�฀ JE฀NE฀CROIS฀PAS฀QUE฀ LE฀DEGR£฀D�IMPOR

TANCE฀QU�ON฀CROIT฀QUE฀LE฀PUBLIC฀ACCORDE฀Í฀UNE฀AFFAIRE฀SOIT฀
UNE฀CONSID£RATION฀PERTINENTE�

฀ 2OBERTSON฀*�!�฀STATED฀THAT฀ALTHOUGH฀THE฀PRINCIPLE฀
OF฀ OPEN฀ JUSTICE฀ IS฀ A฀ REmECTION฀ OF฀ THE฀ BASIC฀ DEMO

CRATIC฀ VALUE฀ OF฀ ACCOUNTABILITY฀ IN฀ THE฀ EXERCISE฀ OF฀
JUDICIAL฀POWER�฀IN฀HIS฀VIEW�฀THE฀PRINCIPLE฀THAT฀JUSTICE฀
ITSELF฀MUST฀BE฀SECURED฀IS฀PARAMOUNT�฀(E฀CONCLUDED฀
THAT฀ JUSTICE฀AS฀AN฀OVERARCHING฀PRINCIPLE฀MEANS฀ THAT฀
EXCEPTIONS฀ OCCASIONALLY฀ MUST฀ BE฀ MADE฀ TO฀ RULES฀ OR฀
PRINCIPLES�

฀ (E฀OBSERVED฀THAT�฀IN฀THE฀AREA฀OF฀COMMERCIAL฀LAW�฀
WHEN฀ THE฀ INFORMATION฀ SOUGHT฀ TO฀ BE฀ PROTECTED฀ CON

CERNS฀ hTRADE฀ SECRETSv�฀ THIS฀ INFORMATION฀ WILL฀ NOT฀ BE฀
DISCLOSED฀ DURING฀ A฀ TRIAL฀ IF฀ TO฀ DO฀ SO฀ WOULD฀ DESTROY฀
THE฀ OWNER�S฀ PROPRIETARY฀ RIGHTS฀ AND฀ EXPOSE฀ HIM฀ OR฀
HER฀TO฀IRREPARABLE฀HARM฀IN฀THE฀FORM฀OF฀lNANCIAL฀LOSS�฀
!LTHOUGH฀THE฀CASE฀BEFORE฀HIM฀DID฀NOT฀INVOLVE฀A฀TRADE฀
SECRET�฀HE฀NEVERTHELESS฀HELD฀THAT฀THE฀SAME฀TREATMENT฀
COULD฀BE฀EXTENDED฀TO฀COMMERCIAL฀OR฀SCIENTIlC฀INFOR

MATION฀WHICH฀WAS฀ACQUIRED฀ON฀A฀CONlDENTIAL฀BASIS฀
AND฀ ATTACHED฀ THE฀ FOLLOWING฀ CRITERIA฀ AS฀ CONDITIONS฀
PRECEDENT฀TO฀THE฀ISSUANCE฀OF฀A฀CONlDENTIALITY฀ORDER฀
�AT฀PARA�฀��	�

��	฀THE฀INFORMATION฀IS฀OF฀A฀CONlDENTIAL฀NATURE฀AS฀OPPOSED฀
TO฀ FACTS฀ WHICH฀ ONE฀ WOULD฀ LIKE฀ TO฀ KEEP฀ CONlDENTIAL�฀ ��	฀
THE฀ INFORMATION฀ FOR฀ WHICH฀ CONlDENTIALITY฀ IS฀ SOUGHT฀ IS฀
NOT฀ ALREADY฀ IN฀ THE฀ PUBLIC฀ DOMAIN�฀ ��	฀ ON฀ A฀ BALANCE฀ OF฀
PROBABILITIES฀ THE฀ PARTY฀ SEEKING฀ THE฀ CONlDENTIALITY฀ ORDER฀
WOULD฀ SUFFER฀ IRREPARABLE฀ HARM฀ IF฀ THE฀ INFORMATION฀ WERE฀
MADE฀PUBLIC�฀��	฀THE฀INFORMATION฀IS฀RELEVANT฀TO฀THE฀LEGAL฀
ISSUES฀RAISED฀IN฀THE฀CASE�฀��	฀CORRELATIVELY�฀THE฀INFORMATION฀
IS฀ hNECESSARYv฀ TO฀ THE฀ RESOLUTION฀OF฀ THOSE฀ ISSUES�฀ ��	฀ THE฀
GRANTING฀ OF฀ A฀ CONlDENTIALITY฀ ORDER฀ DOES฀ NOT฀ UNDULY฀
PREJUDICE฀THE฀OPPOSING฀PARTY�฀AND฀��	฀THE฀PUBLIC฀INTEREST฀
IN฀OPEN฀COURT฀PROCEEDINGS฀DOES฀NOT฀OVERRIDE฀ THE฀PRIVATE฀
INTERESTS฀ OF฀ THE฀ PARTY฀ SEEKING฀ THE฀ CONlDENTIALITY฀ ORDER�฀
4HE฀ONUS฀IN฀ESTABLISHING฀THAT฀CRITERIA฀ONE฀TO฀SIX฀ARE฀MET฀
IS฀ON฀ THE฀PARTY฀ SEEKING฀ THE฀CONlDENTIALITY฀ORDER�฀5NDER฀
THE฀SEVENTH฀CRITERION�฀IT฀IS฀FOR฀THE฀OPPOSING฀PARTY฀TO฀SHOW฀
THAT฀ A฀ PRIMA฀ FACIE฀ RIGHT฀ TO฀ A฀ PROTECTIVE฀ ORDER฀ HAS฀ BEEN฀
OVERTAKEN฀ BY฀ THE฀ NEED฀ TO฀ PRESERVE฀ THE฀ OPENNESS฀ OF฀ THE฀
COURT฀PROCEEDINGS�฀)N฀ADDRESSING฀THESE฀CRITERIA฀ONE฀MUST฀
BEAR฀IN฀MIND฀TWO฀OF฀THE฀THREADS฀WOVEN฀INTO฀THE฀FABRIC฀OF฀
THE฀PRINCIPLE฀OF฀OPEN฀JUSTICE�฀THE฀SEARCH฀FOR฀TRUTH฀AND฀THE฀
PRESERVATION฀OF฀THE฀RULE฀OF฀LAW�฀!S฀STATED฀AT฀THE฀OUTSET�฀)฀DO฀
NOT฀BELIEVE฀THAT฀THE฀PERCEIVED฀DEGREE฀OF฀PUBLIC฀IMPORTANCE฀
OF฀A฀CASE฀IS฀A฀RELEVANT฀CONSIDERATION�
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฀ !PPLIQUANT฀ CES฀ CRITÞRES฀ AUX฀ CIRCONSTANCES฀ DE฀
L�ESPÞCE�฀LE฀JUGE฀2OBERTSON฀CONCLUT฀QU�IL฀Y฀A฀LIEU฀DE฀
RENDRE฀ L�ORDONNANCE฀ DE฀ CONlDENTIALIT£�฀ 3ELON฀ LUI�฀
L�INT£RãT฀DU฀PUBLIC฀DANS฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDI

CIAIRES฀NE฀PRIME฀PAS฀L�INT£RãT฀DE฀�!#,฀Í฀PR£SERVER฀LE฀
CARACTÞRE฀CONlDENTIEL฀DE฀CES฀DOCUMENTS฀HAUTEMENT฀
TECHNIQUES�

฀ ,E฀ JUGE฀ 2OBERTSON฀ TRAITE฀ AUSSI฀ DE฀ L�INT£RãT฀ DU฀
PUBLIC฀ Í฀ CE฀ QU�IL฀ SOIT฀ GARANTI฀ QUE฀ LES฀ PLANS฀ DE฀ SITE฀
D�INSTALLATIONS฀ NUCL£AIRES฀ NE฀ SERONT฀ PAS�฀ PAR฀ EXEM

PLE�฀ AFlCH£S฀ SUR฀ UN฀ SITE฀ 7EB�฀ )L฀ CONCLUT฀ QU�UNE฀
ORDONNANCE฀DE฀CONlDENTIALIT£฀N�AURAIT฀AUCUN฀IMPACT฀
N£GATIF฀SUR฀LES฀DEUX฀OBJECTIFS฀PRIMORDIAUX฀DU฀PRIN

CIPE฀DE฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES�฀SAVOIR฀LA฀
V£RIT£฀ ET฀ LA฀ PRIMAUT£฀ DU฀ DROIT�฀ )L฀ AURAIT฀ PAR฀ CONS£

QUENT฀ACCUEILLI฀L�APPEL฀ET฀REJET£฀L�APPEL฀INCIDENT�

6�฀฀ 1UESTIONS฀EN฀LITIGE

!�฀ 1UELLE฀ M£THODE฀ D�ANALYSE฀ FAUT
IL฀ APPLIQUER฀ Í฀
L�EXERCICE฀DU฀POUVOIR฀JUDICIAIRE฀DISCR£TIONNAIRE฀
LORSQU�UNE฀ PARTIE฀ DEMANDE฀ UNE฀ ORDONNANCE฀
DE฀CONlDENTIALIT£฀EN฀VERTU฀DE฀LA฀RÞGLE฀���฀DES฀
2ÞGLES฀DE฀LA฀#OUR฀F£D£RALE฀�����	�

"�฀ 9฀A
T
IL฀LIEU฀D�ACCORDER฀L�ORDONNANCE฀DE฀CONl

DENTIALIT£฀EN฀L�ESPÞCE�

6)�฀ !NALYSE

!�฀ -£THODE฀ D�ANALYSE฀ APPLICABLE฀ AUX฀ ORDONNAN

CES฀DE฀CONlDENTIALIT£

��	฀ ,E฀ CADRE฀ G¤N¤RAL฀�฀ LES฀ PRINCIPES฀ DE฀ LÓARR¥T

฀ ,E฀LIEN฀ENTRE฀LA฀PUBLICIT£฀DES฀PROC£DURES฀JUDICIAI

RES฀ ET฀ LA฀ LIBERT£฀ D�EXPRESSION฀ EST฀ SOLIDEMENT฀ £TABLI฀
DANS฀3OCI£T£฀2ADIO
#ANADA฀C�฀.OUVEAU
"RUNSWICK฀
�0ROCUREUR฀G£N£RAL	�฀;����=฀�฀2�#�3�฀����฀,E฀JUGE฀
,A฀&OREST฀L�EXPRIME฀EN฀CES฀TERMES฀AU฀PAR�฀��฀�

฀ ,E฀ PRINCIPE฀ DE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀ EN฀ JUSTICE฀ EST฀
INEXTRICABLEMENT฀LI£฀AUX฀DROITS฀GARANTIS฀Í฀L�AL�฀�B	�฀'RºCE฀
Í฀ CE฀PRINCIPE�฀ LE฀PUBLIC฀ A฀ ACCÞS฀Í฀ L�INFORMATION฀CONCER

NANT฀LES฀TRIBUNAUX�฀CE฀QUI฀LUI฀PERMET฀ENSUITE฀DE฀DISCUTER฀
DES฀ PRATIQUES฀ DES฀ TRIBUNAUX฀ ET฀ DES฀ PROC£DURES฀ QUI฀ S�Y฀
D£ROULENT�฀ET฀D�£METTRE฀DES฀OPINIONS฀ET฀DES฀CRITIQUES฀Í฀CET฀
£GARD�฀,A฀LIBERT£฀D�EXPRIMER฀DES฀ID£ES฀ET฀DES฀OPINIONS฀SUR฀

฀ )N฀ APPLYING฀ THESE฀ CRITERIA฀ TO฀ THE฀ CIRCUMSTANCES฀
OF฀ THE฀ CASE�฀ 2OBERTSON฀ *�!�฀ CONCLUDED฀ THAT฀ THE฀
CONlDENTIALITY฀ORDER฀SHOULD฀BE฀GRANTED�฀)N฀HIS฀VIEW�฀
THE฀PUBLIC฀INTEREST฀IN฀OPEN฀COURT฀PROCEEDINGS฀DID฀NOT฀
OVERRIDE฀ THE฀ INTERESTS฀ OF฀!%#,฀ IN฀ MAINTAINING฀ THE฀
CONlDENTIALITY฀OF฀THESE฀HIGHLY฀TECHNICAL฀DOCUMENTS�

฀ 2OBERTSON฀*�!�฀ALSO฀CONSIDERED฀THE฀PUBLIC฀INTER

EST฀IN฀THE฀NEED฀TO฀ENSURE฀THAT฀SITE฀PLANS฀FOR฀NUCLEAR฀
INSTALLATIONS฀WERE฀NOT�฀FOR฀EXAMPLE�฀POSTED฀ON฀A฀7EB฀
SITE�฀(E฀CONCLUDED฀THAT฀A฀CONlDENTIALITY฀ORDER฀WOULD฀
NOT฀UNDERMINE฀THE฀TWO฀PRIMARY฀OBJECTIVES฀UNDERLY

ING฀THE฀PRINCIPLE฀OF฀OPEN฀JUSTICE�฀TRUTH฀AND฀THE฀RULE฀OF฀
LAW�฀!S฀SUCH�฀HE฀WOULD฀HAVE฀ALLOWED฀THE฀APPEAL฀AND฀
DISMISSED฀THE฀CROSS
APPEAL�

6�฀฀ )SSUES

!�฀฀ 7HAT฀ IS฀ THE฀ PROPER฀ ANALYTICAL฀ APPROACH฀ TO฀ BE฀
APPLIED฀ TO฀ THE฀ EXERCISE฀ OF฀ JUDICIAL฀ DISCRETION฀
WHERE฀ A฀ LITIGANT฀ SEEKS฀ A฀ CONlDENTIALITY฀ ORDER฀
UNDER฀ 2ULE฀ ���฀ OF฀ THE฀ &EDERAL฀ #OURT฀ 2ULES�฀
�����

"�฀ 3HOULD฀ THE฀CONlDENTIALITY฀ORDER฀BE฀GRANTED฀ IN฀
THIS฀CASE�

6)�฀฀!NALYSIS

!�฀฀ 4HE฀!NALYTICAL฀!PPROACH฀ TO฀ THE฀'RANTING฀OF฀A฀
#ONlDENTIALITY฀/RDER

��	฀ 4HE฀ 'ENERAL฀ &RAMEWORK�฀ (EREIN฀ THE
฀0RINCIPLES

฀ 4HE฀ LINK฀BETWEEN฀OPENNESS฀ IN฀ JUDICIAL฀PROCEED

INGS฀ AND฀ FREEDOM฀ OF฀ EXPRESSION฀ HAS฀ BEEN฀ lRMLY฀
ESTABLISHED฀BY฀THIS฀#OURT�฀)N฀#ANADIAN฀"ROADCASTING฀
#ORP�฀V�฀.EW฀"RUNSWICK฀�!TTORNEY฀'ENERAL	�฀;����=฀
�฀3�#�2�฀����฀AT฀PARA�฀���฀,A฀&OREST฀*�฀EXPRESSED฀THE฀
RELATIONSHIP฀AS฀FOLLOWS�

฀ 4HE฀PRINCIPLE฀OF฀OPEN฀COURTS฀IS฀INEXTRICABLY฀TIED฀TO฀THE฀
RIGHTS฀ GUARANTEED฀ BY฀ S�฀ ��B	�฀ /PENNESS฀ PERMITS฀ PUBLIC฀
ACCESS฀ TO฀ INFORMATION฀ ABOUT฀ THE฀ COURTS�฀ WHICH฀ IN฀ TURN฀
PERMITS฀ THE฀ PUBLIC฀ TO฀ DISCUSS฀ AND฀ PUT฀ FORWARD฀ OPINIONS฀
AND฀CRITICISMS฀OF฀COURT฀PRACTICES฀AND฀PROCEEDINGS�฀7HILE฀
THE฀ FREEDOM฀ TO฀ EXPRESS฀ IDEAS฀ AND฀ OPINIONS฀ ABOUT฀ THE฀
OPERATION฀OF฀THE฀COURTS฀IS฀CLEARLY฀WITHIN฀THE฀AMBIT฀OF฀THE฀
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LE฀FONCTIONNEMENT฀DES฀TRIBUNAUX฀RELÞVE฀CLAIREMENT฀DE฀LA฀
LIBERT£฀GARANTIE฀ Í฀ L�AL�฀ �B	�฀MAIS฀ EN฀ RELÞVE฀£GALEMENT฀ LE฀
DROIT฀ DU฀ PUBLIC฀ D�OBTENIR฀ AU฀ PR£ALABLE฀ DE฀ L�INFORMATION฀
SUR฀LES฀TRIBUNAUX�

,�ORDONNANCE฀SOLLICIT£E฀AURAIT฀POUR฀EFFET฀DE฀ LIMITER฀
L�ACCÞS฀DU฀PUBLIC฀AUX฀DOCUMENTS฀CONlDENTIELS฀ET฀LEUR฀
EXAMEN฀PUBLIC�฀CELA฀PORTERAIT฀CLAIREMENT฀ATTEINTE฀Í฀LA฀
GARANTIE฀DE฀LA฀LIBERT£฀D�EXPRESSION฀DU฀PUBLIC�

฀ ,�EXAMEN฀DE฀LA฀M£THODE฀G£N£RALE฀Í฀SUIVRE฀DANS฀
L�EXERCICE฀ DU฀ POUVOIR฀ DISCR£TIONNAIRE฀ D�ACCORDER฀
UNE฀ ORDONNANCE฀ DE฀ CONlDENTIALIT£฀ DEVRAIT฀ COM

MENCER฀ PAR฀ LES฀ PRINCIPES฀ £TABLIS฀ PAR฀ LA฀ #OUR฀ DANS฀
$AGENAIS฀C�฀3OCI£T£฀2ADIO
#ANADA�฀;����=฀�฀2�#�3�฀
����฀#ETTE฀AFFAIRE฀PORTAIT฀SUR฀LE฀POUVOIR฀DISCR£TION

NAIRE฀ JUDICIAIRE�฀ ISSU฀DE฀ LA฀COMMON฀ LAW�฀DE฀ RENDRE฀
DES฀ ORDONNANCES฀ DE฀ NON
PUBLICATION฀ DANS฀ LE฀ CADRE฀
DE฀PROC£DURES฀CRIMINELLES�฀MAIS฀IL฀Y฀A฀DE฀FORTES฀RES

SEMBLANCES฀ENTRE฀LES฀INTERDICTIONS฀DE฀PUBLICATION฀ET฀
LES฀ORDONNANCES฀DE฀CONlDENTIALIT£฀DANS฀LE฀CONTEXTE฀
DES฀ PROC£DURES฀ JUDICIAIRES�฀ $ANS฀ LES฀ DEUX฀ CAS�฀ ON฀
CHERCHE฀Í฀RESTREINDRE฀LA฀LIBERT£฀D�EXPRESSION฀AlN฀DE฀
PR£SERVER฀OU฀DE฀PROMOUVOIR฀UN฀ INT£RãT฀EN฀ JEU฀DANS฀
LES฀PROC£DURES�฀%N฀CE฀ SENS�฀ LA฀QUESTION฀ FONDAMEN

TALE฀QUE฀DOIT฀R£SOUDRE฀LE฀TRIBUNAL฀AUQUEL฀ON฀DEMANDE฀
UNE฀ INTERDICTION฀DE฀PUBLICATION฀OU฀UNE฀ORDONNANCE฀
DE฀CONlDENTIALIT£฀EST฀DE฀SAVOIR฀SI�฀DANS฀LES฀CIRCONS

TANCES�฀IL฀Y฀A฀LIEU฀DE฀RESTREINDRE฀LE฀DROIT฀Í฀LA฀LIBERT£฀
D�EXPRESSION�

฀ -ãME฀ SI�฀ DANS฀ CHAQUE฀ CAS�฀ LA฀ LIBERT£฀ D�EXPRES

SION฀ ENTRE฀ EN฀ JEU฀ DANS฀ UN฀ CONTEXTE฀ DIFF£RENT�฀ LE฀
CADRE฀£TABLI฀DANS฀$AGENAIS฀FAIT฀APPEL฀AUX฀PRINCIPES฀
D£TERMINANTS฀DE฀LA฀#HARTE฀CANADIENNE฀DES฀DROITS฀ET฀
LIBERT£S฀AlN฀DE฀POND£RER฀LA฀LIBERT£฀D�EXPRESSION฀AVEC฀
D�AUTRES฀DROITS฀ET฀ INT£RãTS�฀ET฀PEUT฀DONC฀ãTRE฀ADAPT£฀
ET฀ APPLIQU£฀ Í฀ DIVERSES฀ CIRCONSTANCES�฀ ,�ANALYSE฀ DE฀
L�EXERCICE฀DU฀POUVOIR฀DISCR£TIONNAIRE฀SOUS฀LE฀R£GIME฀
DE฀ LA฀ RÞGLE฀ ���฀ DEVRAIT฀ PAR฀ CONS£QUENT฀ REm£TER฀ LES฀
PRINCIPES฀SOUS
JACENTS฀£TABLIS฀PAR฀$AGENAIS�฀MãME฀
S�IL฀ FAUT฀ POUR฀ CELA฀ L�AJUSTER฀ AUX฀ DROITS฀ ET฀ INT£RãTS฀
PR£CIS฀QUI฀SONT฀EN฀JEU฀EN฀L�ESPÞCE�

฀ ,�AFFAIRE฀ $AGENAIS฀ PORTE฀ SUR฀ UNE฀ REQUãTE฀ PAR฀
LAQUELLE฀ QUATRE฀ ACCUS£S฀ DEMANDAIENT฀ Í฀ LA฀ COUR฀ DE฀
RENDRE�฀EN฀VERTU฀DE฀SA฀COMP£TENCE฀DE฀COMMON฀LAW�฀
UNE฀ORDONNANCE฀INTERDISANT฀LA฀DIFFUSION฀D�UNE฀£MIS

SION฀ DE฀ T£L£VISION฀ D£CRIVANT฀ DES฀ ABUS฀ PHYSIQUES฀ ET฀

FREEDOM฀GUARANTEED฀BY฀S�฀��B	�฀SO฀TOO฀IS฀THE฀RIGHT฀OF฀MEM

BERS฀OF฀THE฀PUBLIC฀TO฀OBTAIN฀INFORMATION฀ABOUT฀THE฀COURTS฀
IN฀THE฀lRST฀PLACE�

5NDER฀ THE฀ ORDER฀ SOUGHT�฀ PUBLIC฀ ACCESS฀ AND฀ PUBLIC฀
SCRUTINY฀ OF฀ THE฀ #ONlDENTIAL฀ $OCUMENTS฀ WOULD฀ BE฀
RESTRICTED�฀ THIS฀ WOULD฀ CLEARLY฀ INFRINGE฀ THE฀ PUBLIC�S฀
FREEDOM฀OF฀EXPRESSION฀GUARANTEE�

฀ !฀DISCUSSION฀OF฀THE฀GENERAL฀APPROACH฀TO฀BE฀TAKEN฀
IN฀THE฀EXERCISE฀OF฀JUDICIAL฀DISCRETION฀TO฀GRANT฀A฀CON

lDENTIALITY฀ ORDER฀ SHOULD฀ BEGIN฀ WITH฀ THE฀ PRINCIPLES฀
SET฀ OUT฀ BY฀ THIS฀ #OURT฀ IN฀ $AGENAIS฀ V�฀ #ANADIAN฀
"ROADCASTING฀#ORP��฀;����=฀�฀3�#�2�฀����฀!LTHOUGH฀
THAT฀CASE฀DEALT฀WITH฀THE฀COMMON฀LAW฀JURISDICTION฀OF฀
THE฀COURT฀TO฀ORDER฀A฀PUBLICATION฀BAN฀IN฀THE฀CRIMINAL฀
LAW฀ CONTEXT�฀ THERE฀ ARE฀ STRONG฀ SIMILARITIES฀ BETWEEN฀
PUBLICATION฀ BANS฀ AND฀ CONlDENTIALITY฀ ORDERS฀ IN฀ THE฀
CONTEXT฀ OF฀ JUDICIAL฀ PROCEEDINGS�฀ )N฀ BOTH฀ CASES฀ A฀
RESTRICTION฀ ON฀ FREEDOM฀ OF฀ EXPRESSION฀ IS฀ SOUGHT฀ IN฀
ORDER฀TO฀PRESERVE฀OR฀PROMOTE฀AN฀INTEREST฀ENGAGED฀BY฀
THOSE฀PROCEEDINGS�฀!S฀SUCH�฀THE฀FUNDAMENTAL฀QUES

TION฀ FOR฀A฀COURT฀ TO฀CONSIDER฀ IN฀AN฀APPLICATION฀ FOR฀A฀
PUBLICATION฀BAN฀OR฀A฀CONlDENTIALITY฀ORDER฀IS฀WHETHER�฀
IN฀THE฀CIRCUMSTANCES�฀THE฀RIGHT฀TO฀FREEDOM฀OF฀EXPRES

SION฀SHOULD฀BE฀COMPROMISED�

฀ !LTHOUGH฀ IN฀ EACH฀ CASE฀ FREEDOM฀ OF฀ EXPRESSION฀
WILL฀BE฀ENGAGED฀IN฀A฀DIFFERENT฀CONTEXT�฀THE฀$AGENAIS฀
FRAMEWORK฀ UTILIZES฀ OVERARCHING฀ #ANADIAN฀ #HARTER฀
OF฀2IGHTS฀AND฀&REEDOMS฀PRINCIPLES฀ IN฀ORDER฀ TO฀BAL

ANCE฀ FREEDOM฀ OF฀ EXPRESSION฀ WITH฀ OTHER฀ RIGHTS฀ AND฀
INTERESTS�฀ AND฀ THUS฀ CAN฀ BE฀ ADAPTED฀ AND฀ APPLIED฀ TO฀
VARIOUS฀ CIRCUMSTANCES�฀ !S฀ A฀ RESULT�฀ THE฀ ANALYTICAL฀
APPROACH฀ TO฀ THE฀ EXERCISE฀ OF฀ DISCRETION฀ UNDER฀ 2ULE฀
���฀SHOULD฀ECHO฀THE฀UNDERLYING฀PRINCIPLES฀LAID฀OUT฀
IN฀$AGENAIS�฀ALTHOUGH฀IT฀MUST฀BE฀TAILORED฀TO฀THE฀SPE

CIlC฀RIGHTS฀AND฀INTERESTS฀ENGAGED฀IN฀THIS฀CASE�

฀ $AGENAIS฀ DEALT฀ WITH฀ AN฀ APPLICATION฀ BY฀ FOUR฀
ACCUSED฀ PERSONS฀ UNDER฀ THE฀ COURT�S฀ COMMON฀ LAW฀
JURISDICTION฀ REQUESTING฀ AN฀ ORDER฀ PROHIBITING฀ THE฀
BROADCAST฀ OF฀ A฀ TELEVISION฀ PROGRAMME฀ DEALING฀ WITH฀
THE฀ PHYSICAL฀ AND฀ SEXUAL฀ ABUSE฀ OF฀ YOUNG฀ BOYS฀ AT฀
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SEXUELS฀ INmIG£S฀ Í฀ DE฀ JEUNES฀ GAR½ONS฀ DANS฀ DES฀ £TA

BLISSEMENTS฀ RELIGIEUX�฀ ,ES฀ REQU£RANTS฀ SOUTENAIENT฀
QUE฀ L�INTERDICTION฀ £TAIT฀ N£CESSAIRE฀ POUR฀ PR£SERVER฀
LEUR฀DROIT฀Í฀UN฀PROCÞS฀£QUITABLE�฀PARCE฀QUE฀LES฀FAITS฀
RACONT£S฀ DANS฀ L�£MISSION฀ RESSEMBLAIENT฀ BEAUCOUP฀
AUX฀FAITS฀EN฀CAUSE฀DANS฀LEURS฀PROCÞS�

฀ ,E฀JUGE฀EN฀CHEF฀,AMER฀CONCLUT฀QUE฀LE฀POUVOIR฀DIS

CR£TIONNAIRE฀DE฀COMMON฀LAW฀D�ORDONNER฀L�INTERDIC

TION฀DE฀PUBLICATION฀DOIT฀ãTRE฀EXERC£฀DANS฀LES฀LIMITES฀
PRESCRITES฀PAR฀LES฀PRINCIPES฀DE฀LA฀#HARTE�฀0UISQUE฀LES฀
ORDONNANCES฀DE฀NON
PUBLICATION฀RESTREIGNENT฀N£CES

SAIREMENT฀LA฀LIBERT£฀D�EXPRESSION฀DE฀TIERS�฀ IL฀ADAPTE฀
LA฀RÞGLE฀DE฀COMMON฀LAW฀QUI฀S�APPLIQUAIT฀AVANT฀L�EN

TR£E฀EN฀VIGUEUR฀DE฀ LA฀#HARTE฀DE฀ FA½ON฀Í฀£TABLIR฀UN฀
JUSTE฀£QUILIBRE฀ENTRE฀LE฀DROIT฀Í฀LA฀LIBERT£฀D�EXPRESSION฀
ET฀LE฀DROIT฀DE฀L�ACCUS£฀Í฀UN฀PROCÞS฀£QUITABLE�฀D�UNE฀
FA½ON฀ QUI฀ REmÞTE฀ L�ESSENCE฀ DU฀ CRITÞRE฀ £NONC£฀ DANS฀
2�฀C�฀/AKES�฀;����=฀�฀2�#�3�฀����฀°฀LA฀PAGE฀���฀DE฀
$AGENAIS�฀ LE฀ JUGE฀EN฀CHEF฀,AMER฀£NONCE฀ LE฀CRITÞRE฀
REFORMUL£฀�

฀ 5NE฀ ORDONNANCE฀ DE฀ NON
PUBLICATION฀ NE฀ DOIT฀ ãTRE฀
RENDUE฀QUE฀SI฀�

A	฀ELLE฀EST฀N¤CESSAIRE฀POUR฀£CARTER฀LE฀RISQUE฀R£EL฀ET฀IMPOR

TANT฀QUE฀LE฀PROCÞS฀SOIT฀IN£QUITABLE�฀VU฀L�ABSENCE฀D�AUTRES฀
MESURES฀RAISONNABLES฀POUVANT฀£CARTER฀CE฀RISQUE�

B	฀SES฀EFFETS฀B£N£lQUES฀SONT฀PLUS฀IMPORTANTS฀QUE฀SES฀EFFETS฀
PR£JUDICIABLES฀ SUR฀ LA฀ LIBRE฀ EXPRESSION฀ DE฀ CEUX฀ QUI฀ SONT฀
TOUCH£S฀PAR฀L�ORDONNANCE�฀;3OULIGN£฀DANS฀L�ORIGINAL�=

฀ $ANS฀.OUVEAU
"RUNSWICK�฀PR£CIT£�฀LA฀#OUR฀MODI

lE฀ LE฀ CRITÞRE฀ DE฀ L�ARRãT฀ $AGENAIS฀ DANS฀ LE฀ CONTEXTE฀
DE฀LA฀QUESTION฀VOISINE฀DE฀L�EXERCICE฀DU฀POUVOIR฀DIS

CR£TIONNAIRE฀D�ORDONNER฀ L�EXCLUSION฀DU฀PUBLIC฀D�UN฀
PROCÞS฀ EN฀ VERTU฀ DU฀ PAR�฀ �����	฀ DU฀ #ODE฀ CRIMINEL�฀
,�2�#�฀�����฀CH�฀#
���฀)L฀S�AGISSAIT฀D�UN฀APPEL฀D�UNE฀
D£CISION฀DU฀ JUGE฀DU฀PROCÞS฀D�ORDONNER฀ L�EXCLUSION฀
DU฀ PUBLIC฀ DE฀ LA฀ PARTIE฀ DES฀ PROC£DURES฀ DE฀ D£TERMI

NATION฀DE฀ LA฀ PEINE฀POUR฀ AGRESSION฀ SEXUELLE฀ ET฀ CON

TACTS฀SEXUELS฀PORTANT฀SUR฀LES฀ACTES฀PR£CIS฀COMMIS฀PAR฀
L�ACCUS£�฀AU฀MOTIF฀QUE฀CELA฀£VITERAIT฀UN฀i฀PR£JUDICE฀
INDU฀w฀AUX฀VICTIMES฀ET฀Í฀L�ACCUS£�

฀ ,E฀ JUGE฀ ,A฀ &OREST฀ CONCLUT฀ QUE฀ LE฀ PAR�฀ �����	฀
LIMITE฀ LA฀ LIBERT£฀ D�EXPRESSION฀ GARANTIE฀ Í฀ L�AL�฀ �B	฀
EN฀ CR£ANT฀ UN฀ i฀POUVOIR฀ DISCR£TIONNAIRE฀ PERMETTANT฀
D�INTERDIRE฀ AU฀ PUBLIC฀ ET฀ AUX฀ M£DIAS฀ L�ACCÞS฀ AUX฀

RELIGIOUS฀ INSTITUTIONS�฀ 4HE฀ APPLICANTS฀ ARGUED฀ THAT฀
BECAUSE฀THE฀FACTUAL฀CIRCUMSTANCES฀OF฀THE฀PROGRAMME฀
WERE฀VERY฀SIMILAR฀TO฀THE฀FACTS฀AT฀ISSUE฀IN฀THEIR฀TRIALS�฀
THE฀ BAN฀ WAS฀ NECESSARY฀ TO฀ PRESERVE฀ THE฀ ACCUSEDS�฀
RIGHT฀TO฀A฀FAIR฀TRIAL�

฀ ,AMER฀#�*�฀FOUND฀THAT฀THE฀COMMON฀LAW฀DISCRETION฀
TO฀ORDER฀A฀PUBLICATION฀BAN฀MUST฀BE฀EXERCISED฀WITHIN฀
THE฀BOUNDARIES฀SET฀BY฀THE฀PRINCIPLES฀OF฀THE฀#HARTER�฀
3INCE฀PUBLICATION฀BANS฀NECESSARILY฀CURTAIL฀ THE฀FREE

DOM฀OF฀EXPRESSION฀OF฀ THIRD฀PARTIES�฀HE฀ADAPTED฀ THE฀
PRE
#HARTER฀COMMON฀LAW฀RULE฀SUCH฀THAT฀IT฀BALANCED฀
THE฀RIGHT฀TO฀FREEDOM฀OF฀EXPRESSION฀WITH฀THE฀RIGHT฀TO฀
A฀FAIR฀TRIAL฀OF฀THE฀ACCUSED฀IN฀A฀WAY฀WHICH฀REmECTED฀
THE฀SUBSTANCE฀OF฀THE฀TEST฀FROM฀2�฀V�฀/AKES�฀;����=฀�฀
3�#�2�฀����฀!T฀P�฀���฀OF฀$AGENAIS�฀,AMER฀#�*�฀SET฀
OUT฀HIS฀REFORMULATED฀TEST�

฀ !฀PUBLICATION฀BAN฀SHOULD฀ONLY฀BE฀ORDERED฀WHEN�

�A	฀3UCH฀A฀BAN฀IS฀NECESSARY฀IN฀ORDER฀TO฀PREVENT฀A฀REAL฀AND฀
SUBSTANTIAL฀RISK฀TO฀THE฀FAIRNESS฀OF฀THE฀TRIAL�฀BECAUSE฀REASON

ABLY฀AVAILABLE฀ALTERNATIVE฀MEASURES฀WILL฀NOT฀PREVENT฀ THE฀
RISK�฀AND

�B	฀4HE฀SALUTARY฀EFFECTS฀OF฀ THE฀PUBLICATION฀BAN฀OUTWEIGH฀
THE฀ DELETERIOUS฀ EFFECTS฀ TO฀ THE฀ FREE฀ EXPRESSION฀ OF฀ THOSE฀
AFFECTED฀BY฀THE฀BAN�฀;%MPHASIS฀IN฀ORIGINAL�=

฀ )N฀.EW฀"RUNSWICK�฀SUPRA�฀THIS฀#OURT฀MODIlED฀THE฀
$AGENAIS฀TEST฀IN฀THE฀CONTEXT฀OF฀THE฀RELATED฀ISSUE฀OF฀
HOW฀THE฀DISCRETIONARY฀POWER฀UNDER฀S�฀�����	฀OF฀THE฀
#RIMINAL฀#ODE�฀2�3�#�฀�����฀C�฀#
���฀TO฀EXCLUDE฀THE฀
PUBLIC฀ FROM฀ A฀ TRIAL฀ SHOULD฀ BE฀ EXERCISED�฀4HAT฀ CASE฀
DEALT฀ WITH฀ AN฀ APPEAL฀ FROM฀ THE฀ TRIAL฀ JUDGE�S฀ ORDER฀
EXCLUDING฀THE฀PUBLIC฀FROM฀THE฀PORTION฀OF฀A฀SENTENC

ING฀PROCEEDING฀FOR฀SEXUAL฀ASSAULT฀AND฀SEXUAL฀ INTER

FERENCE฀DEALING฀WITH฀THE฀SPECIlC฀ACTS฀COMMITTED฀BY฀
THE฀ACCUSED฀ON฀THE฀BASIS฀THAT฀IT฀WOULD฀AVOID฀hUNDUE฀
HARDSHIPv฀TO฀BOTH฀THE฀VICTIMS฀AND฀THE฀ACCUSED�

฀ ,A฀&OREST฀*�฀FOUND฀THAT฀S�฀�����	฀WAS฀A฀RESTRICTION฀
ON฀THE฀S�฀��B	฀RIGHT฀TO฀FREEDOM฀OF฀EXPRESSION฀IN฀THAT฀
IT฀PROVIDED฀A฀hDISCRETIONARY฀BAR฀ON฀PUBLIC฀AND฀MEDIA฀
ACCESS฀ TO฀ THE฀COURTSv�฀.EW฀"RUNSWICK�฀AT฀PARA�฀���฀
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TRIBUNAUX฀w฀ �.OUVEAU
"RUNSWICK�฀ PAR�฀ ��	�฀ )L฀ CON

SIDÞRE฀ TOUTEFOIS฀QUE฀ L�ATTEINTE฀PEUT฀ãTRE฀ JUSTIl£E฀EN฀
VERTU฀DE฀L�ARTICLE฀PREMIER฀POURVU฀QUE฀LE฀POUVOIR฀DIS

CR£TIONNAIRE฀SOIT฀EXERC£฀CONFORM£MENT฀Í฀LA฀#HARTE�฀
$ONC฀L�ANALYSE฀DE฀L�EXERCICE฀DU฀POUVOIR฀DISCR£TION

NAIRE฀ EN฀ VERTU฀ DU฀ PAR�฀ �����	฀ DU฀ #ODE฀ CRIMINEL�฀
D£CRITE฀ PAR฀ LE฀ JUGE฀,A฀&OREST฀ AU฀PAR�฀ ���฀ CONCORDE฀
£TROITEMENT฀AVEC฀LE฀CRITÞRE฀DE฀COMMON฀LAW฀£TABLI฀PAR฀
$AGENAIS฀�

A	฀ LE฀ JUGE฀DOIT฀ENVISAGER฀ LES฀ SOLUTIONS฀DISPONIBLES฀ET฀ SE฀
DEMANDER฀ S�IL฀ EXISTE฀ D�AUTRES฀ MESURES฀ DE฀ RECHANGE฀ RAI

SONNABLES฀ET฀EFlCACES�

B	฀ IL฀DOIT฀SE฀DEMANDER฀SI฀L�ORDONNANCE฀A฀UNE฀PORT£E฀AUSSI฀
LIMIT£E฀QUE฀POSSIBLE�฀ET

C	฀ IL฀ DOIT฀ COMPARER฀ L�IMPORTANCE฀ DES฀ OBJECTIFS฀ DE฀ L�OR

DONNANCE฀ET฀DE฀SES฀EFFETS฀PROBABLES฀AVEC฀L�IMPORTANCE฀DE฀
LA฀PUBLICIT£฀DES฀PROC£DURES฀ET฀L�ACTIVIT£฀D�EXPRESSION฀QUI฀
SERA฀RESTREINTE�฀AlN฀DE฀VEILLER฀Í฀CE฀QUE฀LES฀EFFETS฀POSITIFS฀ET฀
N£GATIFS฀DE฀L�ORDONNANCE฀SOIENT฀PROPORTIONNELS�

!PPLIQUANT฀ CETTE฀ ANALYSE฀ AUX฀ FAITS฀ DE฀ L�ESPÞCE�฀ LE฀
JUGE฀,A฀&OREST฀CONCLUT฀QUE฀ LA฀PREUVE฀DU฀ RISQUE฀DE฀
PR£JUDICE฀ INDU฀ CONSISTE฀ PRINCIPALEMENT฀ EN฀ LA฀ PR£

TENTION฀ DE฀ L�AVOCAT฀ DU฀ MINISTÞRE฀ PUBLIC฀ QUANT฀ Í฀ LA฀
i฀NATURE฀D£LICATE฀w฀DES฀FAITS฀RELATIFS฀AUX฀INFRACTIONS฀
ET฀QUE฀CELA฀NE฀SUFlT฀PAS฀POUR฀JUSTIlER฀L�ATTEINTE฀Í฀LA฀
LIBERT£฀D�EXPRESSION�

฀ ,A฀#OUR฀A฀R£CEMMENT฀R£EXAMIN£฀LA฀QUESTION฀DES฀
INTERDICTIONS฀DE฀PUBLICATION฀PRONONC£ES฀PAR฀UN฀ TRI

BUNAL฀ EN฀ VERTU฀ DE฀ SA฀ COMP£TENCE฀ DE฀ COMMON฀ LAW฀
DANS฀ 2�฀ C�฀ -ENTUCK�฀ ;����=฀ �฀ 2�#�3�฀ ����฀ ����฀
#3#฀���฀ ET฀ L�ARRãT฀ CONNEXE฀ 2�฀ C�฀/�.�%��฀ ;����=฀�฀
2�#�3�฀����฀����฀#3#฀���฀$ANS฀-ENTUCK�฀LE฀MINIS

TÞRE฀ PUBLIC฀ DEMANDAIT฀ L�INTERDICTION฀DE฀PUBLICATION฀
EN฀VUE฀DE฀PROT£GER฀ L�IDENTIT£฀DE฀POLICIERS฀BANALIS£S฀
ET฀LEURS฀M£THODES฀D�ENQUãTE�฀,�ACCUS£฀S�OPPOSAIT฀Í฀
LA฀DEMANDE฀EN฀SOUTENANT฀QUE฀L�INTERDICTION฀PORTERAIT฀
ATTEINTE฀Í฀SON฀DROIT฀Í฀UN฀PROCÞS฀PUBLIC฀ET฀£QUITABLE฀
PROT£G£฀PAR฀L�AL�฀��D	฀DE฀LA฀#HARTE�฀$EUX฀JOURNAUX฀
INTERVENANTS฀S�OPPOSAIENT฀AUSSI฀Í฀LA฀REQUãTE�฀EN฀FAI

SANT฀VALOIR฀QU�ELLE฀PORTERAIT฀ATTEINTE฀Í฀LEUR฀DROIT฀Í฀LA฀
LIBERT£฀D�EXPRESSION�

฀ ,A฀#OUR฀FAIT฀REMARQUER฀QUE฀$AGENAIS฀TRAITE฀DE฀LA฀
POND£RATION฀DE฀LA฀LIBERT£฀D�EXPRESSION�฀D�UNE฀PART�฀ET฀
DU฀DROIT฀DE฀ L�ACCUS£฀Í฀UN฀PROCÞS฀£QUITABLE�฀D�AUTRE฀
PART�฀TANDIS฀QUE฀DANS฀L�AFFAIRE฀DONT฀ELLE฀EST฀SAISIE�฀LE฀

HOWEVER฀HE฀ FOUND฀ THIS฀ INFRINGEMENT฀ TO฀BE฀ JUSTIlED฀
UNDER฀S�฀�฀PROVIDED฀THAT฀THE฀DISCRETION฀WAS฀EXERCISED฀
IN฀ACCORDANCE฀WITH฀THE฀#HARTER�฀4HUS�฀THE฀APPROACH฀
TAKEN฀BY฀,A฀&OREST฀*�฀AT฀PARA�฀��฀TO฀THE฀EXERCISE฀OF฀
DISCRETION฀ UNDER฀ S�฀ �����	฀ OF฀ THE฀ #RIMINAL฀ #ODE�฀
CLOSELY฀MIRRORS฀THE฀$AGENAIS฀COMMON฀LAW฀TEST�

�A	฀THE฀JUDGE฀MUST฀CONSIDER฀THE฀AVAILABLE฀OPTIONS฀AND฀CON

SIDER฀WHETHER฀THERE฀ARE฀ANY฀OTHER฀REASONABLE฀AND฀EFFECTIVE฀
ALTERNATIVES฀AVAILABLE�

�B	฀THE฀JUDGE฀MUST฀CONSIDER฀WHETHER฀THE฀ORDER฀IS฀LIMITED฀AS฀
MUCH฀AS฀POSSIBLE�฀AND

�C	฀THE฀JUDGE฀MUST฀WEIGH฀THE฀IMPORTANCE฀OF฀THE฀OBJECTIVES฀
OF฀THE฀PARTICULAR฀ORDER฀AND฀ITS฀PROBABLE฀EFFECTS฀AGAINST฀THE฀
IMPORTANCE฀OF฀OPENNESS฀AND฀THE฀PARTICULAR฀EXPRESSION฀THAT฀
WILL฀ BE฀ LIMITED฀ IN฀ ORDER฀ TO฀ ENSURE฀ THAT฀ THE฀ POSITIVE฀ AND฀
NEGATIVE฀EFFECTS฀OF฀THE฀ORDER฀ARE฀PROPORTIONATE�

)N฀ APPLYING฀ THIS฀ TEST฀ TO฀ THE฀ FACTS฀ OF฀ THE฀ CASE�฀
,A฀&OREST฀ *�฀ FOUND฀ THAT฀ THE฀ EVIDENCE฀OF฀ THE฀POTEN

TIAL฀UNDUE฀HARDSHIP฀CONSISTED฀MAINLY฀IN฀THE฀#ROWN�S฀
SUBMISSION฀ THAT฀ THE฀ EVIDENCE฀ WAS฀ OF฀ A฀ hDELICATE฀
NATUREv฀AND฀THAT฀THIS฀WAS฀INSUFlCIENT฀TO฀OVERRIDE฀THE฀
INFRINGEMENT฀ON฀FREEDOM฀OF฀EXPRESSION�

฀ 4HIS฀#OURT฀HAS฀RECENTLY฀REVISITED฀THE฀GRANTING฀OF฀A฀
PUBLICATION฀BAN฀UNDER฀THE฀COURT�S฀COMMON฀LAW฀JURIS

DICTION฀IN฀2�฀V�฀-ENTUCK�฀;����=฀�฀3�#�2�฀����฀����฀
3##฀���฀AND฀ITS฀COMPANION฀CASE฀2�฀V�฀/�.�%��฀;����=฀
�฀3�#�2�฀����฀����฀3##฀���฀)N฀-ENTUCK�฀THE฀#ROWN฀
MOVED฀FOR฀A฀PUBLICATION฀BAN฀TO฀PROTECT฀THE฀IDENTITY฀
OF฀UNDERCOVER฀POLICE฀OFlCERS฀AND฀OPERATIONAL฀METH

ODS฀EMPLOYED฀BY฀ THE฀OFlCERS฀ IN฀ THEIR฀ INVESTIGATION฀
OF฀ THE฀ ACCUSED�฀ 4HE฀ ACCUSED฀ OPPOSED฀ THE฀ MOTION฀
AS฀AN฀INFRINGEMENT฀OF฀HIS฀RIGHT฀TO฀A฀FAIR฀AND฀PUBLIC฀
HEARING฀UNDER฀S�฀���D	฀OF฀THE฀#HARTER�฀4HE฀ORDER฀WAS฀
ALSO฀OPPOSED฀BY฀TWO฀INTERVENING฀NEWSPAPERS฀AS฀AN฀
INFRINGEMENT฀ OF฀ THEIR฀ RIGHT฀ TO฀ FREEDOM฀ OF฀ EXPRES

SION�

฀ 4HE฀#OURT฀NOTED฀THAT�฀WHILE฀$AGENAIS฀DEALT฀WITH฀
THE฀BALANCING฀OF฀FREEDOM฀OF฀EXPRESSION฀ON฀THE฀ONE฀
HAND�฀AND฀THE฀RIGHT฀TO฀A฀FAIR฀TRIAL฀OF฀THE฀ACCUSED฀ON฀
THE฀OTHER�฀IN฀THE฀CASE฀BEFORE฀IT�฀BOTH฀THE฀RIGHT฀OF฀THE฀
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DROIT฀DE฀L�ACCUS£฀Í฀UN฀PROCÞS฀PUBLIC฀ET฀£QUITABLE฀TOUT฀
AUTANT฀QUE฀LA฀LIBERT£฀D�EXPRESSION฀MILITENT฀EN฀FAVEUR฀
DU฀REJET฀DE฀LA฀REQUãTE฀EN฀INTERDICTION฀DE฀PUBLICATION�฀
#ES฀DROITS฀ONT฀£T£฀SOUPES£S฀AVEC฀L�INT£RãT฀DE฀LA฀BONNE฀
ADMINISTRATION฀DE฀LA฀JUSTICE�฀EN฀PARTICULIER฀LA฀PROTEC

TION฀DE฀LA฀S£CURIT£฀DES฀POLICIERS฀ET฀LE฀MAINTIEN฀DE฀L�EF

lCACIT£฀DES฀OP£RATIONS฀POLICIÞRES฀SECRÞTES�

฀ -ALGR£฀ CETTE฀ DISTINCTION�฀ LA฀ #OUR฀ NOTE฀
QUE฀ LA฀ M£THODE฀ RETENUE฀ DANS฀ $AGENAIS฀ ET฀
.OUVEAU
"RUNSWICK฀A฀POUR฀OBJECTIF฀DE฀GARANTIR฀QUE฀
LE฀ POUVOIR฀ DISCR£TIONNAIRE฀ DES฀ TRIBUNAUX฀ D�ORDON

NER฀DES฀INTERDICTIONS฀DE฀PUBLICATION฀N�EST฀PAS฀ASSU

JETTI฀Í฀UNE฀NORME฀DE฀CONFORMIT£฀Í฀LA฀#HARTE฀MOINS฀
EXIGEANTE฀QUE฀LA฀NORME฀APPLICABLE฀AUX฀DISPOSITIONS฀
L£GISLATIVES�฀ %LLE฀ VISE฀ CET฀ OBJECTIF฀ EN฀ INCORPORANT฀
L�ESSENCE฀DE฀L�ARTICLE฀PREMIER฀DE฀LA฀#HARTE฀ET฀LE฀CRI

TÞRE฀ /AKES฀ DANS฀ L�ANALYSE฀ APPLICABLE฀ AUX฀ INTERDIC

TIONS฀DE฀PUBLICATION�฀#OMME฀LE฀MãME฀OBJECTIF฀S�AP

PLIQUE฀Í฀L�AFFAIRE฀DONT฀ELLE฀EST฀SAISIE�฀LA฀#OUR฀ADOPTE฀
UNE฀M£THODE฀SEMBLABLE฀Í฀CELLE฀DE฀$AGENAIS�฀MAIS฀
EN฀£LARGISSANT฀ LE฀ CRITÞRE฀ £NONC£฀DANS฀ CET฀ ARRãT฀ �QUI฀
PORTAIT฀SP£CIlQUEMENT฀SUR฀LE฀DROIT฀DE฀L�ACCUS£฀Í฀UN฀
PROCÞS฀ £QUITABLE	฀ DE฀ MANIÞRE฀ Í฀ FOURNIR฀ UN฀ GUIDE฀ Í฀
L�EXERCICE฀DU฀POUVOIR฀DISCR£TIONNAIRE฀DES฀TRIBUNAUX฀
DANS฀LES฀REQUãTES฀EN฀INTERDICTION฀DE฀PUBLICATION�฀AlN฀
DE฀PROT£GER฀TOUT฀ASPECT฀IMPORTANT฀DE฀LA฀BONNE฀ADMI

NISTRATION฀DE฀LA฀JUSTICE�฀,A฀#OUR฀REFORMULE฀LE฀CRITÞRE฀
EN฀CES฀TERMES฀�AU฀PAR�฀��	฀�

5NE฀ORDONNANCE฀DE฀NON
PUBLICATION฀NE฀DOIT฀ãTRE฀RENDUE฀
QUE฀SI฀�

A	฀ ELLE฀ EST฀ N£CESSAIRE฀ POUR฀ £CARTER฀ LE฀ RISQUE฀ S£RIEUX฀
POUR฀LA฀BONNE฀ADMINISTRATION฀DE฀LA฀JUSTICE�฀VU฀L�ABSENCE฀
D�AUTRES฀MESURES฀RAISONNABLES฀POUVANT฀£CARTER฀CE฀RISQUE�

B	฀ SES฀ EFFETS฀ B£N£lQUES฀ SONT฀ PLUS฀ IMPORTANTS฀ QUE฀ SES฀
EFFETS฀ PR£JUDICIABLES฀ SUR฀ LES฀ DROITS฀ ET฀ LES฀ INT£RãTS฀ DES฀
PARTIES฀ET฀DU฀PUBLIC�฀NOTAMMENT฀SES฀EFFETS฀SUR฀ LE฀DROIT฀Í฀
LA฀ LIBRE฀EXPRESSION�฀ SUR฀ LE฀DROIT฀DE฀ L�ACCUS£฀Í฀UN฀PROCÞS฀
PUBLIC฀ET฀£QUITABLE�฀ET฀SUR฀L�EFlCACIT£฀DE฀L�ADMINISTRATION฀
DE฀LA฀JUSTICE�

฀ ,A฀ #OUR฀ SOULIGNE฀ QUE฀ DANS฀ LE฀ PREMIER฀ VOLET฀ DE฀
L�ANALYSE�฀TROIS฀£L£MENTS฀IMPORTANTS฀SONT฀SUBSUM£S฀
SOUS฀LA฀NOTION฀DE฀i฀N£CESSIT£฀w�฀%N฀PREMIER฀LIEU�฀LE฀
RISQUE฀EN฀QUESTION฀DOIT฀ãTRE฀S£RIEUX฀ET฀BIEN฀£TAY£฀PAR฀
LA฀PREUVE�฀%N฀DEUXIÞME฀ LIEU�฀ L�EXPRESSION฀i฀BONNE฀
ADMINISTRATION฀ DE฀ LA฀ JUSTICE฀w฀ DOIT฀ ãTRE฀ INTERPR£T£E฀

ACCUSED฀TO฀A฀FAIR฀AND฀PUBLIC฀HEARING�฀AND฀FREEDOM฀OF฀
EXPRESSION฀WEIGHED฀IN฀FAVOUR฀OF฀DENYING฀THE฀PUBLI

CATION฀BAN�฀4HESE฀RIGHTS฀WERE฀BALANCED฀AGAINST฀INTER

ESTS฀RELATING฀TO฀THE฀PROPER฀ADMINISTRATION฀OF฀JUSTICE�฀
IN฀PARTICULAR�฀PROTECTING฀THE฀SAFETY฀OF฀POLICE฀OFlCERS฀
AND฀ PRESERVING฀ THE฀ EFlCACY฀ OF฀ UNDERCOVER฀ POLICE฀
OPERATIONS�

฀ )N฀SPITE฀OF฀ THIS฀DISTINCTION�฀ THE฀#OURT฀NOTED฀ THAT฀
UNDERLYING฀ THE฀ APPROACH฀ TAKEN฀ IN฀ BOTH฀ $AGENAIS฀
AND฀ .EW฀ "RUNSWICK฀ WAS฀ THE฀ GOAL฀ OF฀ ENSURING฀ THAT฀
THE฀ JUDICIAL฀ DISCRETION฀ TO฀ ORDER฀ PUBLICATION฀ BANS฀ IS฀
SUBJECT฀ TO฀NO฀ LOWER฀A฀STANDARD฀OF฀COMPLIANCE฀WITH฀
THE฀#HARTER฀THAN฀LEGISLATIVE฀ENACTMENT�฀4HIS฀GOAL฀IS฀
FURTHERED฀BY฀INCORPORATING฀THE฀ESSENCE฀OF฀S�฀�฀OF฀THE฀
#HARTER฀AND฀THE฀/AKES฀TEST฀INTO฀THE฀PUBLICATION฀BAN฀
TEST�฀3INCE฀THIS฀SAME฀GOAL฀APPLIED฀IN฀THE฀CASE฀BEFORE฀
IT�฀ THE฀ #OURT฀ ADOPTED฀ A฀ SIMILAR฀ APPROACH฀ TO฀ THAT฀
TAKEN฀IN฀$AGENAIS�฀BUT฀BROADENED฀THE฀$AGENAIS฀TEST฀
�WHICH฀DEALT฀SPECIlCALLY฀WITH฀THE฀RIGHT฀OF฀AN฀ACCUSED฀
TO฀A฀FAIR฀ TRIAL	฀SUCH฀THAT฀IT฀COULD฀GUIDE฀THE฀EXERCISE฀
OF฀ JUDICIAL฀ DISCRETION฀ WHERE฀ A฀ PUBLICATION฀ BAN฀ IS฀
REQUESTED฀IN฀ORDER฀TO฀PRESERVE฀ANY฀IMPORTANT฀ASPECT฀
OF฀THE฀PROPER฀ADMINISTRATION฀OF฀JUSTICE�฀!T฀PARA�฀���฀
THE฀#OURT฀REFORMULATED฀THE฀TEST฀AS฀FOLLOWS�

!฀PUBLICATION฀BAN฀SHOULD฀ONLY฀BE฀ORDERED฀WHEN�

�A	฀SUCH฀AN฀ORDER฀IS฀NECESSARY฀IN฀ORDER฀TO฀PREVENT฀A฀SERI

OUS฀ RISK฀ TO฀ THE฀PROPER฀ADMINISTRATION฀OF฀ JUSTICE฀BECAUSE฀
REASONABLY฀ALTERNATIVE฀MEASURES฀WILL฀NOT฀PREVENT฀THE฀RISK�฀
AND

�B	฀THE฀ SALUTARY฀ EFFECTS฀ OF฀ THE฀ PUBLICATION฀ BAN฀ OUTWEIGH฀
THE฀DELETERIOUS฀EFFECTS฀ON฀ THE฀ RIGHTS฀AND฀ INTERESTS฀OF฀ THE฀
PARTIES฀AND฀THE฀PUBLIC�฀INCLUDING฀THE฀EFFECTS฀ON฀THE฀RIGHT฀
TO฀FREE฀EXPRESSION�฀THE฀RIGHT฀OF฀THE฀ACCUSED฀TO฀A฀FAIR฀AND฀
PUBLIC฀TRIAL�฀AND฀THE฀EFlCACY฀OF฀THE฀ADMINISTRATION฀OF฀JUS

TICE�

฀ 4HE฀#OURT฀EMPHASIZED฀THAT฀UNDER฀THE฀lRST฀BRANCH฀
OF฀THE฀TEST�฀THREE฀IMPORTANT฀ELEMENTS฀WERE฀SUBSUMED฀
UNDER฀THE฀hNECESSITYv฀BRANCH�฀&IRST�฀THE฀RISK฀IN฀QUES

TION฀MUST฀BE฀A฀SERIOUS฀RISK฀WELL฀GROUNDED฀IN฀THE฀EVI

DENCE�฀3ECOND�฀THE฀PHRASE฀hPROPER฀ADMINISTRATION฀OF฀
JUSTICEv฀ MUST฀ BE฀ CAREFULLY฀ INTERPRETED฀ SO฀ AS฀ NOT฀ TO฀
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JUDICIEUSEMENT฀DE฀FA½ON฀Í฀NE฀PAS฀EMPãCHER฀LA฀DIVUL

GATION฀D�UN฀NOMBRE฀EXCESSIF฀DE฀RENSEIGNEMENTS�฀%N฀
TROISIÞME฀ LIEU�฀ LE฀ CRITÞRE฀ EXIGE฀ NON฀ SEULEMENT฀ QUE฀
LE฀ JUGE฀ QUI฀ PRONONCE฀ L�ORDONNANCE฀ D£TERMINE฀ S�IL฀
EXISTE฀DES฀MESURES฀DE฀RECHANGE฀RAISONNABLES�฀MAIS฀
AUSSI฀QU�IL฀ LIMITE฀ L�ORDONNANCE฀AUTANT฀QUE฀POSSIBLE฀
SANS฀POUR฀AUTANT฀SACRIlER฀LA฀PR£VENTION฀DU฀RISQUE�

฀ !U฀PARAGRAPHE฀���฀LA฀#OUR฀FAIT฀AUSSI฀L�IMPORTANTE฀
OBSERVATION฀QUE฀ LA฀BONNE฀ADMINISTRATION฀DE฀ LA฀ JUS

TICE฀N�IMPLIQUE฀PAS฀N£CESSAIREMENT฀DES฀DROITS฀PROT£

G£S฀PAR฀LA฀#HARTE�฀ET฀QUE฀LA฀POSSIBILIT£฀D�INVOQUER฀LA฀
#HARTE฀N�EST฀PAS฀UNE฀CONDITION฀N£CESSAIRE฀Í฀L�OBTEN

TION฀D�UNE฀INTERDICTION฀DE฀PUBLICATION฀�

%LLE฀ ;LA฀ RÞGLE฀ DE฀ COMMON฀ LAW=฀ PEUT฀ S�APPLIQUER฀ AUX฀
ORDONNANCES฀QUI฀DOIVENT฀PARFOIS฀ãTRE฀ RENDUES฀DANS฀ L�IN

T£RãT฀DE฀L�ADMINISTRATION฀DE฀LA฀JUSTICE�฀QUI฀ENGLOBE฀DAVAN

TAGE฀QUE฀LE฀DROIT฀Í฀UN฀PROCÞS฀£QUITABLE�฀#OMME฀ON฀VEUT฀
QUE฀LE฀CRITÞRE฀i฀REmÞTE฀;�฀�฀�=฀L�ESSENCE฀DU฀CRITÞRE฀£NONC£฀
DANS฀L�ARRãT฀/AKES฀w�฀NOUS฀NE฀POUVONS฀PAS฀EXIGER฀QUE฀CES
ORDONNANCES฀ AIENT฀ POUR฀ SEUL฀ OBJECTIF฀ L¤GITIME฀ LES฀DROITS
GARANTIS฀PAR฀ LA฀ �฀PAS฀PLUS฀QUE฀NOUS฀EXIGEONS฀QUE
LES฀ACTES฀GOUVERNEMENTAUX฀ET฀LES฀DISPOSITIONS฀L¤GISLATIVES
CONTREVENANT฀ �฀ LA฀ ฀ SOIENT฀ JUSTIã¤S฀ EXCLUSIVEMENT
PAR฀ LA฀ RECHERCHE฀ DÓUN฀ AUTRE฀ DROIT฀ GARANTI฀ PAR฀ LA฀ �฀
;*E฀SOULIGNE�=

,A฀ #OUR฀ PR£VOIT฀ AUSSI฀ QUE�฀ DANS฀ LES฀ CAS฀ VOULUS�฀
LE฀ CRITÞRE฀ DE฀ $AGENAIS฀ POURRAIT฀ ãTRE฀ £LARGI฀ ENCORE฀
DAVANTAGE฀POUR฀R£GIR฀DES฀REQUãTES฀EN฀INTERDICTION฀DE฀
PUBLICATION฀METTANT฀EN฀JEU฀DES฀QUESTIONS฀AUTRES฀QUE฀
L�ADMINISTRATION฀DE฀LA฀JUSTICE�

฀ -ENTUCK฀ILLUSTRE฀BIEN฀LA฀SOUPLESSE฀DE฀LA฀M£THODE฀
$AGENAIS�฀#OMME฀ELLE฀A฀POUR฀OBJET฀FONDAMENTAL฀DE฀
GARANTIR฀ QUE฀ LE฀ POUVOIR฀ DISCR£TIONNAIRE฀ D�INTERDIRE฀
L�ACCÞS฀DU฀PUBLIC฀AUX฀ TRIBUNAUX฀EST฀ EXERC£฀CONFOR

M£MENT฀ AUX฀ PRINCIPES฀ DE฀ LA฀ #HARTE�฀ Í฀ MON฀ AVIS�฀
LE฀ MODÞLE฀ $AGENAIS฀ PEUT฀ ET฀ DEVRAIT฀ ãTRE฀ ADAPT£฀ Í฀
LA฀ SITUATION฀ DE฀ LA฀ PR£SENTE฀ ESPÞCE�฀ OÂ฀ LA฀ QUESTION฀
CENTRALE฀ EST฀ L�EXERCICE฀ DU฀ POUVOIR฀ DISCR£TIONNAIRE฀
DU฀TRIBUNAL฀D�EXCLURE฀DES฀RENSEIGNEMENTS฀CONlDEN

TIELS฀ AU฀ COURS฀ D�UNE฀ PROC£DURE฀ PUBLIQUE�฀ #OMME฀
DANS฀ $AGENAIS�฀ .OUVEAU
"RUNSWICK฀ ET฀ -ENTUCK�฀
UNE฀ ORDONNANCE฀ DE฀ CONlDENTIALIT£฀ AURA฀ UN฀ EFFET฀
N£GATIF฀SUR฀LE฀DROIT฀Í฀LA฀LIBERT£฀D�EXPRESSION฀GARANTI฀
PAR฀ LA฀ #HARTE�฀ DE฀ MãME฀ QUE฀ SUR฀ LE฀ PRINCIPE฀ DE฀ LA฀
PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES฀ET�฀COMME฀DANS฀CES฀
AFFAIRES�฀ LES฀ TRIBUNAUX฀ DOIVENT฀ VEILLER฀ Í฀ CE฀ QUE฀ LE฀

ALLOW฀ THE฀ CONCEALMENT฀ OF฀ AN฀ EXCESSIVE฀ AMOUNT฀ OF฀
INFORMATION�฀4HIRD�฀THE฀TEST฀REQUIRES฀THE฀JUDGE฀ORDER

ING฀THE฀BAN฀TO฀CONSIDER฀NOT฀ONLY฀WHETHER฀REASONABLE฀
ALTERNATIVES฀ARE฀AVAILABLE�฀BUT฀ALSO฀TO฀RESTRICT฀THE฀BAN฀
AS฀FAR฀AS฀POSSIBLE฀WITHOUT฀SACRIlCING฀THE฀PREVENTION฀
OF฀THE฀RISK�

฀ !T฀ PARA�฀ ���฀ THE฀#OURT฀ ALSO฀MADE฀ THE฀ IMPORTANT฀
OBSERVATION฀THAT฀THE฀PROPER฀ADMINISTRATION฀OF฀JUSTICE฀
WILL฀NOT฀NECESSARILY฀INVOLVE฀#HARTER฀RIGHTS�฀AND฀THAT฀
THE฀ABILITY฀TO฀INVOKE฀THE฀#HARTER฀IS฀NOT฀A฀NECESSARY฀
CONDITION฀FOR฀A฀PUBLICATION฀BAN฀TO฀BE฀GRANTED�

4HE฀ ;COMMON฀ LAW฀ PUBLICATION฀ BAN=฀ RULE฀ CAN฀ ACCOM

MODATE฀ ORDERS฀ THAT฀ MUST฀ OCCASIONALLY฀ BE฀ MADE฀ IN฀ THE฀
INTERESTS฀OF฀ THE฀ADMINISTRATION฀OF฀ JUSTICE�฀WHICH฀ENCOM

PASS฀ MORE฀ THAN฀ FAIR฀ TRIAL฀ RIGHTS�฀!S฀ THE฀ TEST฀ IS฀ INTENDED฀
TO฀hREmEC;T=฀THE฀SUBSTANCE฀OF฀THE฀/AKES฀TESTv�฀WE฀CANNOT
REQUIRE฀THAT฀ ฀RIGHTS฀BE฀THE฀ONLY฀LEGITIMATE฀OBJEC

TIVE฀OF฀SUCH฀ORDERS฀ANY฀MORE฀THAN฀WE฀REQUIRE฀THAT฀GOVERN

MENT฀ACTION฀OR฀LEGISLATION฀IN฀VIOLATION฀OF฀THE฀ ฀BE
JUSTIãED฀ EXCLUSIVELY฀ BY฀ THE฀ PURSUIT฀ OF฀ ANOTHER฀
RIGHT�฀;%MPHASIS฀ADDED�=

4HE฀#OURT฀ALSO฀ANTICIPATED฀ THAT�฀ IN฀APPROPRIATE฀CIR

CUMSTANCES�฀ THE฀ $AGENAIS฀ FRAMEWORK฀ COULD฀ BE฀
EXPANDED฀EVEN฀FURTHER฀IN฀ORDER฀TO฀ADDRESS฀REQUESTS฀
FOR฀PUBLICATION฀BANS฀WHERE฀ INTERESTS฀OTHER฀ THAN฀ THE฀
ADMINISTRATION฀OF฀JUSTICE฀WERE฀INVOLVED�

฀ -ENTUCK฀ IS฀ ILLUSTRATIVE฀ OF฀ THE฀ mEXIBILITY฀ OF฀ THE฀
$AGENAIS฀ APPROACH�฀ 3INCE฀ ITS฀ BASIC฀ PURPOSE฀ IS฀ TO฀
ENSURE฀ THAT฀ THE฀ JUDICIAL฀ DISCRETION฀ TO฀ DENY฀ PUBLIC฀
ACCESS฀TO฀THE฀COURTS฀IS฀EXERCISED฀IN฀ACCORDANCE฀WITH฀
#HARTER฀PRINCIPLES�฀IN฀MY฀VIEW�฀THE฀$AGENAIS฀MODEL฀
CAN฀AND฀SHOULD฀BE฀ADAPTED฀TO฀THE฀SITUATION฀IN฀THE฀CASE฀
AT฀BAR฀WHERE฀THE฀CENTRAL฀ISSUE฀IS฀WHETHER฀JUDICIAL฀DIS

CRETION฀SHOULD฀BE฀EXERCISED฀SO฀AS฀TO฀EXCLUDE฀CONl

DENTIAL฀ INFORMATION฀ FROM฀ A฀ PUBLIC฀ PROCEEDING�฀ !S฀
IN฀ $AGENAIS�฀ .EW฀ "RUNSWICK฀ AND฀ -ENTUCK�฀ GRANT

ING฀ THE฀ CONlDENTIALITY฀ ORDER฀ WILL฀ HAVE฀ A฀ NEGATIVE฀
EFFECT฀ ON฀ THE฀ #HARTER฀ RIGHT฀ TO฀ FREEDOM฀ OF฀ EXPRES

SION�฀AS฀WELL฀AS฀ THE฀PRINCIPLE฀OF฀OPEN฀AND฀ACCESSI

BLE฀COURT฀PROCEEDINGS�฀AND�฀AS฀IN฀THOSE฀CASES�฀COURTS฀
MUST฀ENSURE฀THAT฀THE฀DISCRETION฀TO฀GRANT฀THE฀ORDER฀IS฀
EXERCISED฀ IN฀ ACCORDANCE฀ WITH฀ #HARTER฀ PRINCIPLES�฀
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POUVOIR฀DISCR£TIONNAIRE฀D�ACCORDER฀L�ORDONNANCE฀SOIT฀
EXERC£฀ CONFORM£MENT฀ AUX฀ PRINCIPES฀ DE฀ LA฀ #HARTE�฀
4OUTEFOIS�฀POUR฀ADAPTER฀LE฀CRITÞRE฀AU฀CONTEXTE฀DE฀LA฀
PR£SENTE฀ESPÞCE�฀IL฀FAUT฀D�ABORD฀D£lNIR฀LES฀DROITS฀ET฀
INT£RãTS฀PARTICULIERS฀QUI฀ENTRENT฀EN฀JEU�

��	฀ ,ES฀DROITS฀ET฀LES฀INT¤R¥TS฀DES฀PARTIES

฀ ,�OBJET฀ IMM£DIAT฀ DE฀ LA฀ DEMANDE฀ D�ORDONNANCE฀
DE฀CONlDENTIALIT£฀D��!#,฀A฀TRAIT฀Í฀SES฀INT£RãTS฀COM

MERCIAUX�฀ ,ES฀ RENSEIGNEMENTS฀ EN฀ QUESTION฀ APPAR

TIENNENT฀ AUX฀ AUTORIT£S฀ CHINOISES�฀ 3I฀ L�APPELANTE฀
DIVULGUAIT฀ LES฀ DOCUMENTS฀ CONlDENTIELS�฀ ELLE฀ MAN

QUERAIT฀ Í฀ SES฀ OBLIGATIONS฀ CONTRACTUELLES฀ ET฀ S�EXPO

SERAIT฀Í฀UNE฀D£T£RIORATION฀DE฀SA฀POSITION฀CONCURREN

TIELLE�฀)L฀RESSORT฀CLAIREMENT฀DES฀CONCLUSIONS฀DE฀FAIT฀DU฀
JUGE฀DES฀REQUãTES฀QU��!#,฀EST฀TENUE�฀PAR฀SES฀INT£

RãTS฀ COMMERCIAUX฀ET฀PAR฀ LES฀DROITS฀DE฀PROPRI£T£฀DE฀
SON฀CLIENT�฀DE฀NE฀PAS฀DIVULGUER฀CES฀RENSEIGNEMENTS฀
�PAR�฀��	�฀ET฀QUE฀LEUR฀DIVULGATION฀RISQUE฀DE฀NUIRE฀AUX฀
INT£RãTS฀COMMERCIAUX฀DE฀L�APPELANTE฀�PAR�฀��	�

฀ )ND£PENDAMMENT฀ DE฀ CET฀ INT£RãT฀ COMMERCIAL฀
DIRECT�฀EN฀CAS฀DE฀REFUS฀DE฀L�ORDONNANCE฀DE฀CONlDEN

TIALIT£�฀L�APPELANTE฀DEVRA�฀POUR฀PROT£GER฀SES฀INT£RãTS฀
COMMERCIAUX�฀S�ABSTENIR฀DE฀PRODUIRE฀LES฀DOCUMENTS�฀
#ELA฀ SOULÞVE฀ L�IMPORTANTE฀QUESTION฀DU฀CONTEXTE฀DE฀
LA฀PR£SENTATION฀DE฀LA฀DEMANDE�฀#OMME฀LE฀JUGE฀DES฀
REQUãTES฀ET฀LA฀#OUR฀D�APPEL฀F£D£RALE฀CONCLUENT฀TOUS฀
DEUX฀ QUE฀ L�INFORMATION฀ CONTENUE฀ DANS฀ LES฀ DOCU

MENTS฀CONlDENTIELS฀EST฀PERTINENTE฀POUR฀LES฀MOYENS฀
DE฀D£FENSE฀PR£VUS฀PAR฀LA฀,#�%�฀LE฀FAIT฀DE฀NE฀POUVOIR฀
LA฀PRODUIRE฀NUIT฀Í฀LA฀CAPACIT£฀DE฀L�APPELANTE฀DE฀PR£

SENTER฀UNE฀D£FENSE฀PLEINE฀ET฀ENTIÞRE฀OU�฀PLUS฀G£N£

RALEMENT�฀ AU฀ DROIT฀ DE฀ L�APPELANTE�฀ EN฀ SA฀ QUALIT£฀ DE฀
JUSTICIABLE฀CIVILE�฀DE฀D£FENDRE฀SA฀CAUSE�฀%N฀CE฀SENS�฀
EMPãCHER฀ L�APPELANTE฀ DE฀ DIVULGUER฀ CES฀ DOCUMENTS฀
POUR฀DES฀ RAISONS฀DE฀ CONlDENTIALIT£฀PORTE฀ ATTEINTE฀ Í฀
SON฀DROIT฀Í฀UN฀PROCÞS฀£QUITABLE�฀-ãME฀SI฀EN฀MATIÞRE฀
CIVILE฀ CELA฀ N�ENGAGE฀ PAS฀ DE฀ DROIT฀ PROT£G£฀ PAR฀ LA฀
#HARTE�฀LE฀DROIT฀Í฀UN฀PROCÞS฀£QUITABLE฀PEUT฀G£N£RA

LEMENT฀ãTRE฀CONSID£R£฀COMME฀UN฀PRINCIPE฀DE฀JUSTICE฀
FONDAMENTALE฀�฀ -�฀ �!�	฀ C�฀ 2YAN�฀ ;����=฀ �฀ 2�#�3�฀
����฀ PAR�฀ ���฀ LE฀ JUGE฀ ,�(EUREUX
$UB£฀ �DISSIDENTE�฀
MAIS฀NON฀SUR฀CE฀POINT	�฀,E฀DROIT฀Í฀UN฀PROCÞS฀£QUITA

BLE฀INT£RESSE฀DIRECTEMENT฀L�APPELANTE�฀MAIS฀LE฀PUBLIC฀
A฀ AUSSI฀ UN฀ INT£RãT฀ G£N£RAL฀ Í฀ LA฀ PROTECTION฀ DU฀ DROIT฀
Í฀ UN฀ PROCÞS฀ £QUITABLE�฀ °฀ VRAI฀ DIRE�฀ LE฀ PRINCIPE฀

(OWEVER�฀IN฀ORDER฀TO฀ADAPT฀THE฀TEST฀TO฀THE฀CONTEXT฀OF฀
THIS฀CASE�฀ IT฀ IS฀lRST฀NECESSARY฀TO฀DETERMINE฀THE฀PAR

TICULAR฀RIGHTS฀AND฀INTERESTS฀ENGAGED฀BY฀THIS฀APPLICA

TION�

��	฀฀4HE฀2IGHTS฀AND฀)NTERESTS฀OF฀THE฀0ARTIES

฀ 4HE฀ IMMEDIATE฀ PURPOSE฀ FOR฀ !%#,�S฀ CONlDEN

TIALITY฀ REQUEST฀ RELATES฀ TO฀ ITS฀ COMMERCIAL฀ INTERESTS�฀
4HE฀ INFORMATION฀ IN฀QUESTION฀ IS฀ THE฀PROPERTY฀OF฀ THE฀
#HINESE฀AUTHORITIES�฀)F฀THE฀APPELLANT฀WERE฀TO฀DISCLOSE฀
THE฀#ONlDENTIAL฀$OCUMENTS�฀IT฀WOULD฀BE฀IN฀BREACH฀
OF฀ ITS฀ CONTRACTUAL฀ OBLIGATIONS฀ AND฀ SUFFER฀ A฀ RISK฀ OF฀
HARM฀TO฀ITS฀COMPETITIVE฀POSITION�฀4HIS฀IS฀CLEAR฀FROM฀
THE฀lNDINGS฀OF฀FACT฀OF฀THE฀MOTIONS฀JUDGE฀THAT฀!%#,฀
WAS฀BOUND฀BY฀ITS฀COMMERCIAL฀INTERESTS฀AND฀ITS฀CUS

TOMER�S฀PROPERTY฀RIGHTS฀NOT฀TO฀DISCLOSE฀THE฀INFORMA

TION฀�PARA�฀��	�฀AND฀THAT฀SUCH฀DISCLOSURE฀COULD฀HARM฀
THE฀APPELLANT�S฀COMMERCIAL฀INTERESTS฀�PARA�฀��	�

฀ !SIDE฀FROM฀THIS฀DIRECT฀COMMERCIAL฀INTEREST�฀IF฀THE฀
CONlDENTIALITY฀ORDER฀IS฀DENIED�฀THEN฀IN฀ORDER฀TO฀PRO

TECT฀ITS฀COMMERCIAL฀INTERESTS�฀THE฀APPELLANT฀WILL฀HAVE฀
TO฀WITHHOLD฀THE฀DOCUMENTS�฀4HIS฀RAISES฀THE฀IMPORTANT฀
MATTER฀OF฀THE฀LITIGATION฀CONTEXT฀IN฀WHICH฀THE฀ORDER฀IS฀
SOUGHT�฀!S฀BOTH฀THE฀MOTIONS฀JUDGE฀AND฀THE฀&EDERAL฀
#OURT฀ OF฀ !PPEAL฀ FOUND฀ THAT฀ THE฀ INFORMATION฀ CON

TAINED฀IN฀THE฀#ONlDENTIAL฀$OCUMENTS฀WAS฀RELEVANT฀
TO฀ DEFENCES฀ AVAILABLE฀ UNDER฀ THE฀ #%!!�฀ THE฀ INABIL

ITY฀ TO฀ PRESENT฀ THIS฀ INFORMATION฀ HINDERS฀ THE฀ APPEL

LANT�S฀ CAPACITY฀ TO฀ MAKE฀ FULL฀ ANSWER฀ AND฀ DEFENCE�฀
OR�฀EXPRESSED฀MORE฀GENERALLY�฀ THE฀APPELLANT�S฀ RIGHT�฀
AS฀A฀CIVIL฀LITIGANT�฀TO฀PRESENT฀ITS฀CASE�฀)N฀THAT฀SENSE�฀
PREVENTING฀THE฀APPELLANT฀FROM฀DISCLOSING฀THESE฀DOCU

MENTS฀ON฀A฀CONlDENTIAL฀BASIS฀INFRINGES฀ITS฀RIGHT฀TO฀A฀
FAIR฀TRIAL�฀!LTHOUGH฀IN฀THE฀CONTEXT฀OF฀A฀CIVIL฀PROCEED

ING฀THIS฀DOES฀NOT฀ENGAGE฀A฀#HARTER฀RIGHT�฀THE฀RIGHT฀TO฀
A฀FAIR฀TRIAL฀GENERALLY฀CAN฀BE฀VIEWED฀AS฀A฀FUNDAMENTAL฀
PRINCIPLE฀OF฀JUSTICE�฀-�฀�!�	฀V�฀2YAN�฀;����=฀�฀3�#�2�฀
����฀AT฀PARA�฀���฀PER฀,�(EUREUX
$UB£฀*�฀�DISSENTING�฀
BUT฀NOT฀ON฀THAT฀POINT	�฀!LTHOUGH฀THIS฀FAIR฀TRIAL฀RIGHT฀IS฀
DIRECTLY฀RELEVANT฀TO฀THE฀APPELLANT�฀THERE฀IS฀ALSO฀A฀GEN

ERAL฀PUBLIC฀ INTEREST฀ IN฀PROTECTING฀ THE฀ RIGHT฀ TO฀A฀ FAIR฀
TRIAL�฀)NDEED�฀AS฀A฀GENERAL฀PROPOSITION�฀ALL฀DISPUTES฀IN฀
THE฀COURTS฀SHOULD฀BE฀DECIDED฀UNDER฀A฀FAIR฀TRIAL฀STAND

ARD�฀ 4HE฀ LEGITIMACY฀ OF฀ THE฀ JUDICIAL฀ PROCESS฀ ALONE฀
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G£N£RAL฀EST฀QUE฀TOUT฀LITIGE฀PORT£฀DEVANT฀LES฀TRIBUNAUX฀
DOIT฀ãTRE฀TRANCH£฀SELON฀LA฀NORME฀DU฀PROCÞS฀£QUITABLE�฀
,A฀ L£GITIMIT£฀ DU฀ PROCESSUS฀ JUDICIAIRE฀ N�EXIGE฀ PAS฀
MOINS�฀$E฀MãME�฀LES฀TRIBUNAUX฀ONT฀INT£RãT฀Í฀CE฀QUE฀
TOUTES฀LES฀PREUVES฀PERTINENTES฀LEUR฀SOIENT฀PR£SENT£ES฀
POUR฀VEILLER฀Í฀CE฀QUE฀JUSTICE฀SOIT฀FAITE�

฀ !INSI�฀ LES฀ INT£RãTS฀ QUE฀ FAVORISERAIT฀ L�ORDONNANCE฀
DE฀ CONlDENTIALIT£฀ SERAIENT฀ LE฀ MAINTIEN฀ DE฀ RELATIONS฀
COMMERCIALES฀ ET฀ CONTRACTUELLES�฀ DE฀ MãME฀ QUE฀ LE฀
DROIT฀ DES฀ JUSTICIABLES฀ CIVILS฀ Í฀ UN฀ PROCÞS฀ £QUITABLE�฀
%ST฀ LI£฀ Í฀ CE฀ DERNIER฀ DROIT฀ L�INT£RãT฀ DU฀ PUBLIC฀ ET฀ DU฀
JUDICIAIRE฀DANS฀LA฀RECHERCHE฀DE฀LA฀V£RIT£฀ET฀LA฀SOLUTION฀
JUSTE฀DES฀LITIGES฀CIVILS�

฀ -ILITE฀ CONTRE฀ L�ORDONNANCE฀ DE฀ CONlDENTIALIT£฀
LE฀ PRINCIPE฀ FONDAMENTAL฀ DE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀
JUDICIAIRES�฀#E฀PRINCIPE฀EST฀INEXTRICABLEMENT฀LI£฀Í฀LA฀
LIBERT£฀ D�EXPRESSION฀ CONSTITUTIONNALIS£E฀ Í฀ L�AL�฀ �B	฀
DE฀LA฀#HARTE฀�฀.OUVEAU
"RUNSWICK�฀PR£CIT£�฀PAR�฀���฀
,�IMPORTANCE฀DE฀L�ACCÞS฀DU฀PUBLIC฀ET฀DES฀M£DIAS฀AUX฀
TRIBUNAUX฀NE฀PEUT฀ãTRE฀SOUS
ESTIM£E฀PUISQUE฀L�ACCÞS฀
EST฀ LE฀ MOYEN฀ GRºCE฀ AUQUEL฀ LE฀ PROCESSUS฀ JUDICIAIRE฀
EST฀SOUMIS฀Í฀L�EXAMEN฀ET฀Í฀LA฀CRITIQUE�฀#OMME฀IL฀EST฀
ESSENTIEL฀Í฀L�ADMINISTRATION฀DE฀LA฀JUSTICE฀QUE฀JUSTICE฀
SOIT฀FAITE฀ET฀SOIT฀PER¢UE฀COMME฀L�£TANT�฀CET฀EXAMEN฀
PUBLIC฀EST฀FONDAMENTAL�฀,E฀PRINCIPE฀DE฀LA฀PUBLICIT£฀
DES฀ PROC£DURES฀ JUDICIAIRES฀ A฀ £T£฀ D£CRIT฀ COMME฀ LE฀
i฀SOUFmE฀MãME฀DE฀LA฀JUSTICE฀w�฀LA฀GARANTIE฀DE฀L�AB

SENCE฀ D�ARBITRAIRE฀ DANS฀ L�ADMINISTRATION฀ DE฀ LA฀ JUS

TICE฀�฀.OUVEAU
"RUNSWICK�฀PAR�฀���

��	฀ !DAPTATION฀ DE฀ LÓANALYSE฀ DE฀ ฀ AUX
DROITS฀ET฀INT¤R¥TS฀DES฀PARTIES

฀ 0OUR฀APPLIQUER฀AUX฀DROITS฀ET฀INT£RãTS฀EN฀JEU฀EN฀L�ES

PÞCE฀L�ANALYSE฀DE฀$AGENAIS฀ET฀DES฀ARRãTS฀SUBS£QUENTS฀
PR£CIT£S�฀IL฀CONVIENT฀D�£NONCER฀DE฀LA฀FA½ON฀SUIVANTE฀
LES฀CONDITIONS฀APPLICABLES฀Í฀UNE฀ORDONNANCE฀DE฀CON

lDENTIALIT£฀DANS฀UN฀CAS฀COMME฀L�ESPÞCE฀�

5NE฀ ORDONNANCE฀ DE฀ CONlDENTIALIT£฀ EN฀ VERTU฀ DE฀ LA฀
RÞGLE฀���฀NE฀DOIT฀ãTRE฀RENDUE฀QUE฀SI฀�

A	฀ ELLE฀ EST฀ N£CESSAIRE฀ POUR฀ £CARTER฀ UN฀ RISQUE฀
S£RIEUX฀POUR฀UN฀INT£RãT฀IMPORTANT�฀Y฀COMPRIS฀UN฀
INT£RãT฀COMMERCIAL�฀DANS฀LE฀CONTEXTE฀D�UN฀LITIGE�฀
EN฀L�ABSENCE฀D�AUTRES฀OPTIONS฀RAISONNABLES฀POUR฀
£CARTER฀CE฀RISQUE�

DEMANDS฀AS฀MUCH�฀3IMILARLY�฀COURTS฀HAVE฀AN฀INTEREST฀
IN฀HAVING฀ALL฀RELEVANT฀EVIDENCE฀BEFORE฀THEM฀IN฀ORDER฀
TO฀ENSURE฀THAT฀JUSTICE฀IS฀DONE�

฀ 4HUS�฀THE฀INTERESTS฀WHICH฀WOULD฀BE฀PROMOTED฀BY฀
A฀CONlDENTIALITY฀ORDER฀ARE฀THE฀PRESERVATION฀OF฀COM

MERCIAL฀AND฀CONTRACTUAL฀RELATIONS�฀AS฀WELL฀AS฀THE฀RIGHT฀
OF฀CIVIL฀LITIGANTS฀TO฀A฀FAIR฀TRIAL�฀2ELATED฀TO฀THE฀LATTER฀
ARE฀ THE฀PUBLIC฀ AND฀ JUDICIAL฀ INTERESTS฀ IN฀ SEEKING฀ THE฀
TRUTH฀ AND฀ ACHIEVING฀ A฀ JUST฀ RESULT฀ IN฀ CIVIL฀ PROCEED

INGS�

฀ )N฀OPPOSITION฀TO฀THE฀CONlDENTIALITY฀ORDER฀LIES฀THE฀
FUNDAMENTAL฀PRINCIPLE฀OF฀OPEN฀AND฀ACCESSIBLE฀COURT฀
PROCEEDINGS�฀ 4HIS฀ PRINCIPLE฀ IS฀ INEXTRICABLY฀ TIED฀ TO฀
FREEDOM฀ OF฀ EXPRESSION฀ ENSHRINED฀ IN฀ S�฀ ��B	฀ OF฀ THE฀
#HARTER�฀ .EW฀ "RUNSWICK�฀ SUPRA�฀ AT฀ PARA�฀ ���฀ 4HE฀
IMPORTANCE฀OF฀PUBLIC฀AND฀MEDIA฀ACCESS฀TO฀THE฀COURTS฀
CANNOT฀BE฀UNDERSTATED�฀AS฀THIS฀ACCESS฀IS฀THE฀METHOD฀
BY฀WHICH฀THE฀JUDICIAL฀PROCESS฀IS฀SCRUTINIZED฀AND฀CRIT

ICIZED�฀"ECAUSE฀IT฀IS฀ESSENTIAL฀TO฀THE฀ADMINISTRATION฀
OF฀JUSTICE฀THAT฀JUSTICE฀IS฀DONE฀AND฀IS฀SEEN฀TO฀BE฀DONE�฀
SUCH฀PUBLIC฀SCRUTINY฀IS฀FUNDAMENTAL�฀4HE฀OPEN฀COURT฀
PRINCIPLE฀HAS฀BEEN฀DESCRIBED฀AS฀hTHE฀VERY฀SOUL฀OF฀JUS

TICEv�฀GUARANTEEING฀THAT฀JUSTICE฀IS฀ADMINISTERED฀IN฀A฀
NON
ARBITRARY฀MANNER�฀.EW฀"RUNSWICK�฀AT฀PARA�฀���

��	฀฀!DAPTING฀ THE฀ ฀ 4EST฀ TO฀ THE฀ 2IGHTS
AND฀)NTERESTS฀OF฀THE฀0ARTIES

฀ !PPLYING฀ THE฀ RIGHTS฀ AND฀ INTERESTS฀ ENGAGED฀ IN฀
THIS฀ CASE฀ TO฀ THE฀ ANALYTICAL฀ FRAMEWORK฀ OF฀ $AGENAIS฀
AND฀SUBSEQUENT฀CASES฀DISCUSSED฀ABOVE�฀ THE฀ TEST฀ FOR฀
WHETHER฀A฀CONlDENTIALITY฀ORDER฀OUGHT฀TO฀BE฀GRANTED฀IN฀
A฀CASE฀SUCH฀AS฀THIS฀ONE฀SHOULD฀BE฀FRAMED฀AS฀FOLLOWS�

!฀CONlDENTIALITY฀ORDER฀UNDER฀2ULE฀���฀SHOULD฀ONLY฀
BE฀GRANTED฀WHEN�

�A	฀ SUCH฀AN฀ORDER฀IS฀NECESSARY฀IN฀ORDER฀TO฀PREVENT฀A฀
SERIOUS฀RISK฀TO฀AN฀IMPORTANT฀INTEREST�฀INCLUDING฀A฀
COMMERCIAL฀INTEREST�฀IN฀THE฀CONTEXT฀OF฀LITIGATION฀
BECAUSE฀ REASONABLY฀ ALTERNATIVE฀ MEASURES฀ WILL฀
NOT฀PREVENT฀THE฀RISK�฀AND
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B	฀ SES฀EFFETS฀B£N£lQUES�฀Y฀COMPRIS฀ SES฀EFFETS฀ SUR฀
LE฀DROIT฀DES฀JUSTICIABLES฀CIVILS฀Í฀UN฀PROCÞS฀£QUI

TABLE�฀L�EMPORTENT฀SUR฀SES฀EFFETS฀PR£JUDICIABLES�฀
Y฀COMPRIS฀SES฀EFFETS฀SUR฀LA฀LIBERT£฀D�EXPRESSION฀
QUI�฀ DANS฀ CE฀ CONTEXTE�฀ COMPREND฀ L�INT£RãT฀ DU฀
PUBLIC฀DANS฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES�

฀ #OMME฀DANS฀-ENTUCK�฀J�AJOUTERAIS฀QUE฀TROIS฀£L£

MENTS฀ IMPORTANTS฀ SONT฀ SUBSUM£S฀ SOUS฀ LE฀ PREMIER฀
VOLET฀ DE฀ L�ANALYSE�฀ %N฀ PREMIER฀ LIEU�฀ LE฀ RISQUE฀ EN฀
CAUSE฀DOIT฀ãTRE฀R£EL฀ET฀IMPORTANT�฀EN฀CE฀QU�IL฀EST฀BIEN฀
£TAY£฀ PAR฀ LA฀ PREUVE฀ ET฀ MENACE฀ GRAVEMENT฀ L�INT£RãT฀
COMMERCIAL฀EN฀QUESTION�

฀ $E฀ PLUS�฀ L�EXPRESSION฀ i฀INT£RãT฀ COMMERCIAL฀
IMPORTANT฀w฀EXIGE฀UNE฀CLARIlCATION�฀0OUR฀ãTRE฀QUA

LIl£฀D�i฀INT£RãT฀COMMERCIAL฀IMPORTANT฀w�฀L�INT£RãT฀EN฀
QUESTION฀NE฀DOIT฀PAS฀SE฀RAPPORTER฀UNIQUEMENT฀ET฀SP£

CIlQUEMENT฀ Í฀ LA฀ PARTIE฀ QUI฀ DEMANDE฀ L�ORDONNANCE฀
DE฀CONlDENTIALIT£�฀IL฀DOIT฀S�AGIR฀D�UN฀INT£RãT฀QUI฀PEUT฀
SE฀D£lNIR฀EN฀TERMES฀D�INT£RãT฀PUBLIC฀Í฀LA฀CONlDENTI

ALIT£�฀0AR฀EXEMPLE�฀UNE฀ENTREPRISE฀PRIV£E฀NE฀POURRAIT฀
SIMPLEMENT฀ PR£TENDRE฀ QUE฀ L�EXISTENCE฀ D�UN฀ CONTRAT฀
DONN£฀NE฀DEVRAIT฀PAS฀ãTRE฀DIVULGU£E฀PARCE฀QUE฀CELA฀
LUI฀FERAIT฀PERDRE฀DES฀OCCASIONS฀D�AFFAIRES�฀ET฀QUE฀CELA฀
NUIRAIT฀ Í฀ SES฀ INT£RãTS฀ COMMERCIAUX�฀ 3I฀ TOUTEFOIS�฀
COMME฀ EN฀ L�ESPÞCE�฀ LA฀ DIVULGATION฀ DE฀ RENSEIGNE

MENTS฀DOIT฀ENTRA¦NER฀UN฀MANQUEMENT฀Í฀UNE฀ENTENTE฀
DE฀NON
DIVULGATION�฀ON฀PEUT฀ALORS฀PARLER฀PLUS฀LARGE

MENT฀DE฀L�INT£RãT฀COMMERCIAL฀G£N£RAL฀DANS฀LA฀PROTEC

TION฀DES฀RENSEIGNEMENTS฀CONlDENTIELS�฀3IMPLEMENT�฀
SI฀AUCUN฀PRINCIPE฀G£N£RAL฀N�ENTRE฀EN฀JEU�฀IL฀NE฀PEUT฀
Y฀AVOIR฀D�i฀INT£RãT฀COMMERCIAL฀IMPORTANT฀w฀POUR฀LES฀
BESOINS฀DE฀L�ANALYSE�฀/U�฀POUR฀CITER฀ LE฀ JUGE฀"INNIE฀
DANS฀&�.�฀�2E	�฀;����=฀�฀2�#�3�฀����฀����฀#3#฀���฀
PAR�฀���฀LA฀RÞGLE฀DE฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAI

RES฀NE฀CÞDE฀LE฀PAS฀QUE฀i฀DANS฀LES฀CAS฀OÂ฀LE฀DROIT฀DU฀
PUBLIC฀Í฀LA฀CONlDENTIALIT£฀L�EMPORTE฀SUR฀LE฀DROIT฀DU฀
PUBLIC฀Í฀L�ACCESSIBILIT£฀w฀�JE฀SOULIGNE	�

฀ /UTRE฀ L�EXIGENCE฀ SUSMENTIONN£E�฀ LES฀ TRIBUNAUX฀
DOIVENT฀D£TERMINER฀AVEC฀PRUDENCE฀CE฀QUI฀CONSTITUE฀
UN฀ i฀INT£RãT฀ COMMERCIAL฀ IMPORTANT฀w�฀ )L฀ FAUT฀ RAP

PELER฀ QU�UNE฀ ORDONNANCE฀ DE฀ CONlDENTIALIT£฀ IMPLI

QUE฀ UNE฀ ATTEINTE฀ Í฀ LA฀ LIBERT£฀ D�EXPRESSION�฀ -ãME฀
SI฀ LA฀ POND£RATION฀ DE฀ L�INT£RãT฀ COMMERCIAL฀ ET฀ DE฀ LA฀
LIBERT£฀D�EXPRESSION฀INTERVIENT฀Í฀ LA฀DEUXIÞME฀£TAPE฀

�B	฀ THE฀ SALUTARY฀ EFFECTS฀ OF฀ THE฀ CONlDENTIALITY฀
ORDER�฀INCLUDING฀THE฀EFFECTS฀ON฀THE฀RIGHT฀OF฀CIVIL฀
LITIGANTS฀TO฀A฀FAIR฀TRIAL�฀OUTWEIGH฀ITS฀DELETERIOUS฀
EFFECTS�฀INCLUDING฀THE฀EFFECTS฀ON฀THE฀RIGHT฀TO฀FREE฀
EXPRESSION�฀WHICH฀ IN฀ THIS฀ CONTEXT฀ INCLUDES฀ THE฀
PUBLIC฀ INTEREST฀ IN฀ OPEN฀ AND฀ ACCESSIBLE฀ COURT฀
PROCEEDINGS�

฀ !S฀IN฀-ENTUCK�฀)฀WOULD฀ADD฀THAT฀THREE฀IMPORTANT฀
ELEMENTS฀ARE฀SUBSUMED฀UNDER฀THE฀lRST฀BRANCH฀OF฀THIS฀
TEST�฀&IRST�฀THE฀RISK฀IN฀QUESTION฀MUST฀BE฀REAL฀AND฀SUB

STANTIAL�฀IN฀THAT฀THE฀RISK฀IS฀WELL฀GROUNDED฀IN฀THE฀EVI

DENCE�฀AND฀POSES฀A฀SERIOUS฀THREAT฀TO฀THE฀COMMERCIAL฀
INTEREST฀IN฀QUESTION�

฀ )N฀ ADDITION�฀ THE฀ PHRASE฀ hIMPORTANT฀ COMMERCIAL฀
INTERESTv฀IS฀IN฀NEED฀OF฀SOME฀CLARIlCATION�฀)N฀ORDER฀TO฀
QUALIFY฀AS฀AN฀hIMPORTANT฀ COMMERCIAL฀ INTERESTv�฀ THE฀
INTEREST฀IN฀QUESTION฀CANNOT฀MERELY฀BE฀SPECIlC฀TO฀THE฀
PARTY฀REQUESTING฀THE฀ORDER�฀THE฀INTEREST฀MUST฀BE฀ONE฀
WHICH฀CAN฀BE฀EXPRESSED฀IN฀TERMS฀OF฀A฀PUBLIC฀INTEREST฀
IN฀CONlDENTIALITY�฀&OR฀EXAMPLE�฀A฀PRIVATE฀COMPANY฀
COULD฀NOT฀ARGUE฀SIMPLY฀THAT฀THE฀EXISTENCE฀OF฀A฀PAR

TICULAR฀CONTRACT฀SHOULD฀NOT฀BE฀MADE฀PUBLIC฀BECAUSE฀
TO฀DO฀SO฀WOULD฀CAUSE฀THE฀COMPANY฀TO฀LOSE฀BUSINESS�฀
THUS฀HARMING฀ITS฀COMMERCIAL฀INTERESTS�฀(OWEVER�฀IF�฀
AS฀IN฀THIS฀CASE�฀EXPOSURE฀OF฀INFORMATION฀WOULD฀CAUSE฀
A฀ BREACH฀ OF฀ A฀ CONlDENTIALITY฀ AGREEMENT�฀ THEN฀ THE฀
COMMERCIAL฀ INTEREST฀ AFFECTED฀ CAN฀ BE฀ CHARACTERIZED฀
MORE฀BROADLY฀AS฀THE฀GENERAL฀COMMERCIAL฀INTEREST฀OF฀
PRESERVING฀CONlDENTIAL฀ INFORMATION�฀3IMPLY฀PUT�฀ IF฀
THERE฀IS฀NO฀GENERAL฀PRINCIPLE฀AT฀STAKE�฀THERE฀CAN฀BE฀NO฀
hIMPORTANT฀COMMERCIAL฀INTERESTv฀FOR฀THE฀PURPOSES฀OF฀
THIS฀TEST�฀/R�฀IN฀THE฀WORDS฀OF฀"INNIE฀*�฀IN฀&�.�฀�2E	�฀
;����=฀�฀3�#�2�฀����฀����฀3##฀���฀AT฀PARA�฀���฀THE฀
OPEN฀COURT฀RULE฀ONLY฀YIELDS฀hWHERE฀THE฀PUBLIC฀INTER

EST฀IN฀CONlDENTIALITY฀OUTWEIGHS฀THE฀PUBLIC฀INTEREST฀IN฀
OPENNESSv฀�EMPHASIS฀ADDED	�

฀ )N฀ ADDITION฀ TO฀ THE฀ ABOVE฀ REQUIREMENT�฀ COURTS฀
MUST฀ BE฀ CAUTIOUS฀ IN฀ DETERMINING฀ WHAT฀ CONSTITUTES฀
AN฀ hIMPORTANT฀ COMMERCIAL฀ INTERESTv�฀ )T฀ MUST฀ BE฀
REMEMBERED฀THAT฀A฀CONlDENTIALITY฀ORDER฀INVOLVES฀AN฀
INFRINGEMENT฀ ON฀ FREEDOM฀ OF฀ EXPRESSION�฀!LTHOUGH฀
THE฀BALANCING฀OF฀THE฀COMMERCIAL฀INTEREST฀WITH฀FREE

DOM฀ OF฀ EXPRESSION฀ TAKES฀ PLACE฀ UNDER฀ THE฀ SECOND฀
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DE฀ L�ANALYSE�฀ LES฀ TRIBUNAUX฀ DOIVENT฀ AVOIR฀ PLEINE

MENT฀ CONSCIENCE฀DE฀ L�IMPORTANCE฀ FONDAMENTALE฀DE฀
LA฀ RÞGLE฀DE฀ LA฀PUBLICIT£฀DES฀D£BATS฀ JUDICIAIRES�฀6OIR฀
G£N£RALEMENT฀%LI฀,ILLY฀AND฀#O�฀C�฀.OVOPHARM฀,TD�฀
�����	�฀��฀#�0�2�฀��D	฀���฀�#�&�฀�RE฀INST�	�฀P�฀����฀LE฀
JUGE฀-ULDOON�

฀ %NlN�฀ L�EXPRESSION฀ i฀AUTRES฀ OPTIONS฀ RAISONNA

BLES฀w฀OBLIGE฀LE฀JUGE฀NON฀SEULEMENT฀Í฀SE฀DEMANDER฀
S�IL฀EXISTE฀DES฀MESURES฀RAISONNABLES฀AUTRES฀QUE฀L�OR

DONNANCE฀DE฀CONlDENTIALIT£�฀MAIS฀AUSSI฀Í฀RESTREINDRE฀
L�ORDONNANCE฀AUTANT฀QU�IL฀EST฀RAISONNABLEMENT฀POS

SIBLE฀DE฀LE฀FAIRE฀TOUT฀EN฀PR£SERVANT฀L�INT£RãT฀COMMER

CIAL฀EN฀QUESTION�

"�฀ !PPLICATION฀DE฀L�ANALYSE฀EN฀L�ESPÞCE

��	฀ .¤CESSIT¤

฀ °฀CETTE฀£TAPE�฀IL฀FAUT฀D£TERMINER฀SI฀LA฀DIVULGATION฀
DES฀DOCUMENTS฀CONlDENTIELS฀FERAIT฀COURIR฀UN฀RISQUE฀
S£RIEUX฀Í฀UN฀INT£RãT฀COMMERCIAL฀ IMPORTANT฀DE฀L�AP

PELANTE�฀ET฀S�IL฀EXISTE฀D�AUTRES฀SOLUTIONS฀RAISONNABLES฀
QUE฀L�ORDONNANCE฀ELLE
MãME�฀OU฀SES฀MODALIT£S�

฀ ,�INT£RãT฀COMMERCIAL฀EN฀JEU฀EN฀L�ESPÞCE฀A฀TRAIT฀Í฀
LA฀PR£SERVATION฀D�OBLIGATIONS฀CONTRACTUELLES฀DE฀CON

lDENTIALIT£�฀,�APPELANTE฀ FAIT฀VALOIR฀QU�UN฀PR£JUDICE฀
IRR£PARABLE฀SERA฀CAUS£฀Í฀SES฀INT£RãTS฀COMMERCIAUX฀SI฀
LES฀DOCUMENTS฀CONlDENTIELS฀SONT฀DIVULGU£S�฀°฀MON฀
AVIS�฀ LA฀ PR£SERVATION฀ DE฀ RENSEIGNEMENTS฀ CONlDEN

TIELS฀EST฀UN฀INT£RãT฀COMMERCIAL฀SUFlSAMMENT฀IMPOR

TANT฀POUR฀SATISFAIRE฀AU฀PREMIER฀VOLET฀DE฀L�ANALYSE฀DÞS฀
LORS฀ QUE฀ CERTAINES฀ CONDITIONS฀ RELATIVES฀ AUX฀ RENSEI

GNEMENTS฀SONT฀R£UNIES�

฀ ,E฀JUGE฀0ELLETIER฀SOULIGNE฀QUE฀L�ORDONNANCE฀SOL

LICIT£E฀ EN฀ L�ESPÞCE฀ S�APPARENTE฀ Í฀ UNE฀ ORDONNANCE฀
CONSERVATOIRE฀EN฀MATIÞRE฀DE฀BREVETS�฀0OUR฀L�OBTENIR�฀
LE฀REQU£RANT฀DOIT฀D£MONTRER฀QUE฀LES฀RENSEIGNEMENTS฀
EN฀QUESTION฀ONT฀TOUJOURS฀£T£฀TRAIT£S฀COMME฀DES฀REN

SEIGNEMENTS฀CONlDENTIELS฀ET฀QUE�฀SELON฀LA฀PR£POND£

RANCE฀DES฀PROBABILIT£S�฀ IL฀EST฀RAISONNABLE฀DE฀PENSER฀
QUE฀ LEUR฀ DIVULGATION฀ RISQUERAIT฀ DE฀ COMPROMETTRE฀
SES฀DROITS฀EXCLUSIFS�฀COMMERCIAUX฀ET฀SCIENTIlQUES฀�฀
!"฀(ASSLE฀C�฀#ANADA฀ �-INISTRE฀DE฀ LA฀3ANT£฀NATIO

NALE฀ET฀DU฀"IEN
ãTRE฀SOCIAL	�฀;����=฀!�#�&�฀NO฀����฀
�1,	฀฀�#�&�฀�RE฀INST�	�฀PAR�฀��
���฀*�AJOUTERAIS฀Í฀CELA฀

BRANCH฀OF฀THE฀TEST�฀COURTS฀MUST฀BE฀ALIVE฀TO฀THE฀FUNDA

MENTAL฀IMPORTANCE฀OF฀THE฀OPEN฀COURT฀RULE�฀3EE฀GEN

ERALLY฀-ULDOON฀*�฀IN฀%LI฀,ILLY฀AND฀#O�฀V�฀.OVOPHARM฀
,TD�฀ �����	�฀ ��฀ #�0�2�฀ ��D	฀ ���฀ �&�#�4�$�	�฀ AT฀ P�฀
����

฀ &INALLY�฀ THE฀ PHRASE฀ hREASONABLY฀ ALTERNATIVE฀
MEASURESv฀ REQUIRES฀ THE฀ JUDGE฀ TO฀ CONSIDER฀ NOT฀ ONLY฀
WHETHER฀REASONABLE฀ALTERNATIVES฀TO฀A฀CONlDENTIALITY฀
ORDER฀ARE฀AVAILABLE�฀BUT฀ALSO฀TO฀RESTRICT฀THE฀ORDER฀AS฀
MUCH฀AS฀IS฀REASONABLY฀POSSIBLE฀WHILE฀PRESERVING฀THE฀
COMMERCIAL฀INTEREST฀IN฀QUESTION�

"�฀ !PPLICATION฀OF฀THE฀4EST฀TO฀THIS฀!PPEAL

��	฀฀.ECESSITY

฀ !T฀ THIS฀ STAGE�฀ IT฀ MUST฀ BE฀ DETERMINED฀ WHETHER฀
DISCLOSURE฀ OF฀ THE฀ #ONlDENTIAL฀ $OCUMENTS฀ WOULD฀
IMPOSE฀A฀SERIOUS฀ RISK฀ON฀AN฀ IMPORTANT฀COMMERCIAL฀
INTEREST฀OF฀THE฀APPELLANT�฀AND฀WHETHER฀THERE฀ARE฀REA

SONABLE฀ALTERNATIVES�฀EITHER฀TO฀THE฀ORDER฀ITSELF�฀OR฀TO฀
ITS฀TERMS�

฀ 4HE฀COMMERCIAL฀ INTEREST฀AT฀ STAKE฀HERE฀ RELATES฀ TO฀
THE฀ OBJECTIVE฀ OF฀ PRESERVING฀ CONTRACTUAL฀ OBLIGATIONS฀
OF฀CONlDENTIALITY�฀4HE฀APPELLANT฀ARGUES฀ THAT฀ IT฀WILL฀
SUFFER฀ IRREPARABLE฀HARM฀ TO฀ ITS฀ COMMERCIAL฀ INTERESTS฀
IF฀ THE฀ #ONlDENTIAL฀ $OCUMENTS฀ ARE฀ DISCLOSED�฀ )N฀
MY฀VIEW�฀ THE฀PRESERVATION฀OF฀CONlDENTIAL฀ INFORMA

TION฀CONSTITUTES฀A฀SUFlCIENTLY฀IMPORTANT฀COMMERCIAL฀
INTEREST฀TO฀PASS฀THE฀lRST฀BRANCH฀OF฀THE฀TEST฀AS฀LONG฀AS฀
CERTAIN฀CRITERIA฀RELATING฀TO฀THE฀INFORMATION฀ARE฀MET�

฀ 0ELLETIER฀*�฀NOTED฀THAT฀THE฀ORDER฀SOUGHT฀IN฀THIS฀CASE฀
WAS฀SIMILAR฀IN฀NATURE฀TO฀AN฀APPLICATION฀FOR฀A฀PROTEC

TIVE฀ORDER฀WHICH฀ARISES฀IN฀THE฀CONTEXT฀OF฀PATENT฀LITI

GATION�฀3UCH฀AN฀ORDER฀REQUIRES฀THE฀APPLICANT฀TO฀DEM

ONSTRATE฀ THAT฀ THE฀ INFORMATION฀ IN฀ QUESTION฀ HAS฀ BEEN฀
TREATED฀AT฀ALL฀RELEVANT฀TIMES฀AS฀CONlDENTIAL฀AND฀THAT฀
ON฀ A฀ BALANCE฀ OF฀ PROBABILITIES฀ ITS฀ PROPRIETARY�฀ COM

MERCIAL฀AND฀SCIENTIlC฀INTERESTS฀COULD฀REASONABLY฀BE฀
HARMED฀ BY฀ THE฀ DISCLOSURE฀ OF฀ THE฀ INFORMATION�฀ !"฀
(ASSLE฀V�฀#ANADA฀�-INISTER฀OF฀.ATIONAL฀(EALTH฀AND฀
7ELFARE	฀�����	�฀��฀#�0�2�฀��D	฀���฀�&�#�4�$�	�฀AT฀P�฀
����฀4O฀THIS฀)฀WOULD฀ADD฀THE฀REQUIREMENT฀PROPOSED฀
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L�EXIGENCE฀PROPOS£E฀PAR฀ LE฀ JUGE฀2OBERTSON฀QUE฀ LES฀
RENSEIGNEMENTS฀ SOIENT฀ i฀DE฀ NATURE฀ CONlDENTIELLE฀w฀
EN฀ CE฀ QU�ILS฀ ONT฀ £T£฀ i฀RECUEILLIS฀ DANS฀ L�EXPECTATIVE฀
RAISONNABLE฀ QU�ILS฀ RESTERONT฀ CONlDENTIELS฀w�฀ PAR฀
OPPOSITION฀ Í฀ i฀DES฀ FAITS฀ QU�UNE฀ PARTIE฀ Í฀ UN฀ LITIGE฀
VOUDRAIT฀ GARDER฀ CONlDENTIELS฀ EN฀ OBTENANT฀ LE฀ HUIS฀
CLOS฀w฀�PAR�฀��	�

฀ ,E฀ JUGE฀ 0ELLETIER฀ CONSTATE฀ QUE฀ LE฀ CRITÞRE฀ £TABLI฀
DANS฀!"฀(ASSLE฀EST฀RESPECT£฀PUISQUE฀TANT฀L�APPELANTE฀
QUE฀LES฀AUTORIT£S฀CHINOISES฀ONT฀TOUJOURS฀CONSID£R£฀LES฀
RENSEIGNEMENTS฀ COMME฀ CONlDENTIELS฀ ET฀ QUE�฀ SELON฀
LA฀PR£POND£RANCE฀DES฀PROBABILIT£S�฀ LEUR฀DIVULGATION฀
RISQUE฀DE฀NUIRE฀AUX฀INT£RãTS฀COMMERCIAUX฀DE฀L�APPE

LANTE฀�PAR�฀��	�฀,E฀JUGE฀2OBERTSON฀CONCLUT฀LUI฀AUSSI฀
QUE฀LES฀RENSEIGNEMENTS฀EN฀QUESTION฀SONT฀CLAIREMENT฀
CONlDENTIELS฀ PUISQU�IL฀ S�AGIT฀ DE฀ RENSEIGNEMENTS฀
COMMERCIAUX�฀ UNIFORM£MENT฀ RECONNUS฀ COMME฀
£TANT฀CONlDENTIELS�฀QUI฀PR£SENTENT฀UN฀INT£RãT฀POUR฀LES฀
CONCURRENTS฀D��!#,฀�PAR�฀��	�฀0AR฀CONS£QUENT�฀L�OR

DONNANCE฀EST฀DEMAND£E฀AlN฀DE฀PR£VENIR฀UN฀ RISQUE฀
S£RIEUX฀DE฀PR£JUDICE฀Í฀UN฀INT£RãT฀COMMERCIAL฀IMPOR

TANT�

฀ ,E฀PREMIER฀VOLET฀DE฀L�ANALYSE฀EXIGE฀AUSSI฀ L�EXA

MEN฀D�OPTIONS฀RAISONNABLES฀AUTRES฀QUE฀L�ORDONNANCE฀
DE฀ CONlDENTIALIT£�฀ ET฀ DE฀ LA฀ PORT£E฀ DE฀ L�ORDONNANCE฀
POUR฀S�ASSURER฀QU�ELLE฀N�EST฀PAS฀TROP฀VASTE�฀,ES฀DEUX฀
JUGEMENTS฀ANT£RIEURS฀EN฀L�ESPÞCE฀CONCLUENT฀QUE฀LES฀
RENSEIGNEMENTS฀lGURANT฀DANS฀ LES฀DOCUMENTS฀CONl

DENTIELS฀SONT฀PERTINENTS฀POUR฀LES฀MOYENS฀DE฀D£FENSE฀
OFFERTS฀ Í฀ L�APPELANTE฀EN฀VERTU฀DE฀ LA฀,#�%�฀ ET฀ CETTE฀
CONCLUSION฀ N�EST฀ PAS฀ PORT£E฀ EN฀ APPEL฀ DEVANT฀ NOTRE฀
#OUR�฀$E฀PLUS�฀JE฀SUIS฀D�ACCORD฀AVEC฀LA฀#OUR฀D�APPEL฀
LORSQU�ELLE฀AFlRME฀�AU฀PAR�฀��	฀QUE฀VU฀L�IMPORTANCE฀
DES฀DOCUMENTS฀POUR฀LE฀DROIT฀DE฀PR£SENTER฀UNE฀D£FENSE฀
PLEINE฀ET฀ENTIÞRE�฀L�APPELANTE฀EST฀PRATIQUEMENT฀FORC£E฀
DE฀ LES฀ PRODUIRE�฀ #OMME฀ LES฀ RENSEIGNEMENTS฀ SONT฀
N£CESSAIRES฀Í฀LA฀CAUSE฀DE฀L�APPELANTE�฀IL฀NE฀RESTE฀QU�Í฀
D£TERMINER฀S�IL฀EXISTE฀D�AUTRES฀OPTIONS฀RAISONNABLES฀
POUR฀ COMMUNIQUER฀ LES฀ RENSEIGNEMENTS฀N£CESSAIRES฀
SANS฀ DIVULGUER฀ DE฀ RENSEIGNEMENTS฀ CONlDENTIELS�

฀ $EUX฀ OPTIONS฀ AUTRES฀ QUE฀ L�ORDONNANCE฀ DE฀ CON

lDENTIALIT£฀ SONT฀ MENTIONN£ES฀ DANS฀ LES฀ D£CISIONS฀
ANT£RIEURES�฀,E฀JUGE฀DES฀REQUãTES฀SUGGÞRE฀DE฀RETRAN

CHER฀DES฀DOCUMENTS฀LES฀PASSAGES฀COMMERCIALEMENT฀
D£LICATS฀ET฀DE฀PRODUIRE฀LES฀VERSIONS฀AINSI฀MODIl£ES�฀

BY฀2OBERTSON฀*�!�฀THAT฀ THE฀INFORMATION฀IN฀QUESTION฀
MUST฀BE฀OF฀A฀hCONlDENTIAL฀NATUREv฀IN฀THAT฀IT฀HAS฀BEEN฀
hACCUMULATED฀ WITH฀ A฀ REASONABLE฀ EXPECTATION฀ OF฀ IT฀
BEING฀KEPT฀CONlDENTIALv฀AS฀OPPOSED฀TO฀hFACTS฀WHICH฀
A฀LITIGANT฀WOULD฀LIKE฀TO฀KEEP฀CONlDENTIAL฀BY฀HAVING฀
THE฀COURTROOM฀DOORS฀CLOSEDv฀�PARA�฀��	�

฀ 0ELLETIER฀*�฀FOUND฀AS฀A฀FACT฀THAT฀THE฀!"฀(ASSLE฀TEST฀
HAD฀BEEN฀SATISlED฀IN฀THAT฀THE฀INFORMATION฀HAD฀CLEARLY฀
BEEN฀ TREATED฀ AS฀ CONlDENTIAL฀ BOTH฀ BY฀ THE฀ APPELLANT฀
AND฀BY฀ THE฀#HINESE฀AUTHORITIES�฀AND฀ THAT�฀ON฀A฀BAL

ANCE฀OF฀PROBABILITIES�฀DISCLOSURE฀OF฀THE฀INFORMATION฀
COULD฀ HARM฀ THE฀ APPELLANT�S฀ COMMERCIAL฀ INTERESTS฀
�PARA�฀ ��	�฀!S฀WELL�฀2OBERTSON฀ *�!�฀ FOUND฀ THAT฀ THE฀
INFORMATION฀ IN฀QUESTION฀WAS฀CLEARLY฀OF฀A฀CONlDEN

TIAL฀NATURE฀AS฀ IT฀WAS฀COMMERCIAL฀ INFORMATION�฀CON

SISTENTLY฀ TREATED฀ AND฀ REGARDED฀ AS฀ CONlDENTIAL�฀ THAT฀
WOULD฀BE฀OF฀ INTEREST฀ TO฀!%#,�S฀COMPETITORS฀ �PARA�฀
��	�฀4HUS�฀ THE฀ORDER฀ IS฀ SOUGHT฀ TO฀PREVENT฀A฀SERIOUS฀
RISK฀TO฀AN฀IMPORTANT฀COMMERCIAL฀INTEREST�

฀ 4HE฀lRST฀BRANCH฀OF฀THE฀TEST฀ALSO฀REQUIRES฀THE฀CON

SIDERATION฀OF฀ALTERNATIVE฀MEASURES฀TO฀THE฀CONlDENTI

ALITY฀ORDER�฀AS฀WELL฀AS฀AN฀EXAMINATION฀OF฀THE฀SCOPE฀
OF฀ THE฀ ORDER฀ TO฀ ENSURE฀ THAT฀ IT฀ IS฀ NOT฀ OVERLY฀ BROAD�฀
"OTH฀COURTS฀BELOW฀FOUND฀THAT฀THE฀INFORMATION฀CON

TAINED฀IN฀THE฀#ONlDENTIAL฀$OCUMENTS฀WAS฀RELEVANT฀
TO฀POTENTIAL฀DEFENCES฀AVAILABLE฀TO฀THE฀APPELLANT฀UNDER฀
THE฀#%!!฀AND฀THIS฀lNDING฀WAS฀NOT฀APPEALED฀AT฀THIS฀
#OURT�฀&URTHER�฀ )฀ AGREE฀WITH฀ THE฀#OURT฀OF฀!PPEAL�S฀
ASSERTION฀ �AT฀ PARA�฀ ��	฀ THAT�฀ GIVEN฀ THE฀ IMPORTANCE฀
OF฀ THE฀DOCUMENTS฀ TO฀ THE฀ RIGHT฀ TO฀MAKE฀ FULL฀ ANSWER฀
AND฀DEFENCE�฀ THE฀APPELLANT฀ IS�฀PRACTICALLY฀SPEAKING�฀
COMPELLED฀ TO฀ PRODUCE฀ THE฀ DOCUMENTS�฀ 'IVEN฀ THAT฀
THE฀INFORMATION฀IS฀NECESSARY฀TO฀THE฀APPELLANT�S฀CASE�฀
IT฀REMAINS฀ONLY฀TO฀DETERMINE฀WHETHER฀THERE฀ARE฀REA

SONABLY฀ ALTERNATIVE฀ MEANS฀ BY฀ WHICH฀ THE฀ NECESSARY฀
INFORMATION฀CAN฀BE฀ADDUCED฀WITHOUT฀DISCLOSING฀THE฀
CONlDENTIAL฀INFORMATION�

฀ 4WO฀ALTERNATIVES฀TO฀THE฀CONlDENTIALITY฀ORDER฀WERE฀
PUT฀FORWARD฀BY฀THE฀COURTS฀BELOW�฀4HE฀MOTIONS฀JUDGE฀
SUGGESTED฀ THAT฀ THE฀ #ONlDENTIAL฀ $OCUMENTS฀ COULD฀
BE฀ EXPUNGED฀ OF฀ THEIR฀ COMMERCIALLY฀ SENSITIVE฀ CON

TENTS�฀AND฀EDITED฀VERSIONS฀OF฀THE฀DOCUMENTS฀COULD฀BE฀
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,A฀MAJORIT£฀EN฀#OUR฀D�APPEL฀ESTIME฀QUE�฀OUTRE฀CETTE฀
POSSIBILIT£฀ D�£PURATION฀ DES฀ DOCUMENTS�฀ L�INCLUSION฀
DANS฀LES฀AFlDAVITS฀D�UN฀R£SUM£฀DES฀DOCUMENTS฀CON

lDENTIELS฀POURRAIT�฀DANS฀UNE฀LARGE฀MESURE�฀COMPEN

SER฀ L�ABSENCE฀DES฀ORIGINAUX�฀3I฀ L�UNE฀OU฀ L�AUTRE฀DE฀
CES฀DEUX฀OPTIONS฀PEUT฀RAISONNABLEMENT฀SE฀SUBSTITUER฀
AU฀ D£P¯T฀ DES฀ DOCUMENTS฀ CONlDENTIELS฀ AUX฀ TERMES฀
D�UNE฀ORDONNANCE฀DE฀CONlDENTIALIT£�฀ALORS฀L�ORDON

NANCE฀N�EST฀PAS฀N£CESSAIRE฀ET฀LA฀REQUãTE฀NE฀FRANCHIT฀
PAS฀LA฀PREMIÞRE฀£TAPE฀DE฀L�ANALYSE�

฀ )L฀ EXISTE฀ DEUX฀ POSSIBILIT£S฀ POUR฀ L�£PURATION฀ DES฀
DOCUMENTS฀ ET�฀ SELON฀ MOI�฀ ELLES฀ COMPORTENT฀ TOUTES฀
DEUX฀DES฀PROBLÞMES�฀,A฀PREMIÞRE฀SERAIT฀QUE฀�!#,฀
RETRANCHE฀ LES฀ RENSEIGNEMENTS฀ CONlDENTIELS฀ SANS฀
DIVULGUER฀ LES฀£L£MENTS฀ RETRANCH£S฀NI฀AUX฀PARTIES฀NI฀
AU฀TRIBUNAL�฀4OUTEFOIS�฀DANS฀CETTE฀SITUATION�฀LA฀DOCU

MENTATION฀D£POS£E฀SERAIT฀ENCORE฀DIFF£RENTE฀DE฀CELLE฀
UTILIS£E฀POUR฀LES฀AFlDAVITS�฀)L฀NE฀FAUT฀PAS฀PERDRE฀DE฀
VUE฀QUE฀LA฀REQUãTE฀D£COULE฀DE฀L�ARGUMENT฀DE฀3IERRA฀
#LUB฀ SELON฀ LEQUEL฀ LE฀ TRIBUNAL฀ NE฀ DEVRAIT฀ ACCORDER฀
QUE฀PEU฀OU฀PAS฀DE฀POIDS฀AUX฀ R£SUM£S฀SANS฀ LA฀PR£

SENCE฀DES฀DOCUMENTS฀DE฀BASE�฀-ãME฀SI฀ON฀POUVAIT฀
TOTALEMENT฀ S£PARER฀ LES฀ RENSEIGNEMENTS฀ PERTINENTS฀
ET฀LES฀RENSEIGNEMENTS฀CONlDENTIELS�฀CE฀QUI฀PERMET

TRAIT฀ LA฀ DIVULGATION฀ DE฀ TOUS฀ LES฀ RENSEIGNEMENTS฀ SUR฀
LESQUELS฀SE฀FONDENT฀ LES฀AFlDAVITS�฀ L�APPR£CIATION฀DE฀
LEUR฀PERTINENCE฀NE฀POURRAIT฀PAS฀ãTRE฀MISE฀Í฀L�£PREUVE฀
EN฀ CONTRE
INTERROGATOIRE฀ PUISQUE฀ LA฀ DOCUMENTATION฀
RETRANCH£E฀NE฀SERAIT฀PAS฀DISPONIBLE�฀0AR฀CONS£QUENT�฀
MãME฀DANS฀LE฀MEILLEUR฀CAS฀DE฀lGURE�฀OÂ฀L�ON฀N�AURAIT฀
QU�Í฀ RETRANCHER฀ LES฀ RENSEIGNEMENTS฀NON฀PERTINENTS�฀
LES฀PARTIES฀SE฀RETROUVERAIENT฀ESSENTIELLEMENT฀DANS฀LA฀
MãME฀SITUATION฀QUE฀CELLE฀QUI฀A฀DONN£฀LIEU฀AU฀POUR

VOI�฀ EN฀ CE฀ SENS฀ QU�AU฀ MOINS฀ UNE฀ PARTIE฀ DES฀ DOCU

MENTS฀AYANT฀SERVI฀Í฀LA฀PR£PARATION฀DES฀AFlDAVITS฀EN฀
QUESTION฀NE฀SERAIT฀PAS฀MISE฀Í฀LA฀DISPOSITION฀DE฀3IERRA฀
#LUB�

฀ $E฀PLUS�฀JE฀PARTAGE฀L�OPINION฀DU฀JUGE฀2OBERTSON฀
QUE฀CE฀MEILLEUR฀CAS฀DE฀lGURE�฀OÂ฀LES฀RENSEIGNEMENTS฀
PERTINENTS฀ET฀LES฀RENSEIGNEMENTS฀CONlDENTIELS฀NE฀SE฀
RECOUPENT฀ PAS�฀ EST฀ UNE฀ HYPOTHÞSE฀ NON฀ CONlRM£E฀
�PAR�฀��	�฀-ãME฀SI฀LES฀DOCUMENTS฀EUX
MãMES฀N�ONT฀
PAS฀£T£฀PRODUITS฀DEVANT฀LES฀TRIBUNAUX฀DANS฀LE฀CADRE฀
DE฀ LA฀ PR£SENTE฀ REQUãTE�฀ PARCE฀ QU�ILS฀ COMPRENNENT฀
DES฀ MILLIERS฀ DE฀ PAGES฀ DE฀ RENSEIGNEMENTS฀ D£TAILL£S�฀
CETTE฀HYPOTHÞSE฀EST฀AU฀MIEUX฀OPTIMISTE�฀,�OPTION฀DE฀

lLED�฀!S฀WELL�฀THE฀MAJORITY฀OF฀THE฀#OURT฀OF฀!PPEAL�฀
IN฀ADDITION฀TO฀ACCEPTING฀THE฀POSSIBILITY฀OF฀EXPUNGE

MENT�฀WAS฀OF฀THE฀OPINION฀THAT฀THE฀SUMMARIES฀OF฀THE฀
#ONlDENTIAL฀ $OCUMENTS฀ INCLUDED฀ IN฀ THE฀ AFlDAVITS฀
COULD฀GO฀A฀LONG฀WAY฀TO฀COMPENSATE฀FOR฀THE฀ABSENCE฀
OF฀ THE฀ORIGINALS�฀ )F฀EITHER฀OF฀ THESE฀OPTIONS฀ IS฀A฀REA

SONABLE฀ ALTERNATIVE฀ TO฀ SUBMITTING฀ THE฀ #ONlDENTIAL฀
$OCUMENTS฀ UNDER฀ A฀ CONlDENTIALITY฀ ORDER�฀ THEN฀ THE฀
ORDER฀IS฀NOT฀NECESSARY�฀AND฀THE฀APPLICATION฀DOES฀NOT฀
PASS฀THE฀lRST฀BRANCH฀OF฀THE฀TEST�

฀ 4HERE฀ ARE฀ TWO฀ POSSIBLE฀ OPTIONS฀ WITH฀ RESPECT฀
TO฀ EXPUNGEMENT�฀ AND฀ IN฀ MY฀ VIEW�฀ THERE฀ ARE฀ PROB

LEMS฀WITH฀BOTH฀OF฀THESE�฀4HE฀lRST฀OPTION฀WOULD฀BE฀
FOR฀!%#,฀ TO฀EXPUNGE฀ THE฀CONlDENTIAL฀ INFORMATION฀
WITHOUT฀DISCLOSING฀THE฀EXPUNGED฀MATERIAL฀TO฀THE฀PAR

TIES฀AND฀THE฀COURT�฀(OWEVER�฀IN฀THIS฀SITUATION฀THE฀lLED฀
MATERIAL฀WOULD฀STILL฀DIFFER฀FROM฀THE฀MATERIAL฀USED฀BY฀
THE฀AFlANTS�฀)T฀MUST฀NOT฀BE฀FORGOTTEN฀THAT฀THIS฀MOTION฀
AROSE฀ AS฀ A฀ RESULT฀ OF฀3IERRA฀#LUB�S฀POSITION฀ THAT฀ THE฀
SUMMARIES฀ CONTAINED฀ IN฀ THE฀ AFlDAVITS฀ SHOULD฀ BE฀
ACCORDED฀ LITTLE฀ OR฀ NO฀ WEIGHT฀ WITHOUT฀ THE฀ PRESENCE฀
OF฀ THE฀ UNDERLYING฀ DOCUMENTS�฀ %VEN฀ IF฀ THE฀ RELEVANT฀
INFORMATION฀ AND฀ THE฀ CONlDENTIAL฀ INFORMATION฀ WERE฀
MUTUALLY฀EXCLUSIVE�฀WHICH฀WOULD฀ALLOW฀FOR฀THE฀DIS

CLOSURE฀OF฀ALL฀THE฀INFORMATION฀RELIED฀ON฀IN฀THE฀AFlDA

VITS�฀THIS฀RELEVANCY฀DETERMINATION฀COULD฀NOT฀BE฀TESTED฀
ON฀CROSS
EXAMINATION฀BECAUSE฀ THE฀ EXPUNGED฀MATE

RIAL฀WOULD฀NOT฀BE฀AVAILABLE�฀4HUS�฀EVEN฀ IN฀ THE฀BEST฀
CASE฀ SCENARIO�฀ WHERE฀ ONLY฀ IRRELEVANT฀ INFORMATION฀
NEEDED฀TO฀BE฀EXPUNGED�฀THE฀PARTIES฀WOULD฀BE฀PUT฀IN฀
ESSENTIALLY฀THE฀SAME฀POSITION฀AS฀THAT฀WHICH฀INITIALLY฀
GENERATED฀THIS฀APPEAL�฀IN฀THE฀SENSE฀THAT�฀AT฀LEAST฀SOME฀
OF฀THE฀MATERIAL฀RELIED฀ON฀TO฀PREPARE฀THE฀AFlDAVITS฀IN฀
QUESTION฀WOULD฀NOT฀BE฀AVAILABLE฀TO฀3IERRA฀#LUB�

฀ &URTHER�฀ )฀ AGREE฀ WITH฀ 2OBERTSON฀ *�!�฀ THAT฀ THIS฀
BEST฀CASE฀SCENARIO�฀WHERE฀THE฀RELEVANT฀AND฀THE฀CON

lDENTIAL฀INFORMATION฀DO฀NOT฀OVERLAP�฀IS฀AN฀UNTESTED฀
ASSUMPTION฀ �PARA�฀ ��	�฀ !LTHOUGH฀ THE฀ DOCUMENTS฀
THEMSELVES฀ WERE฀ NOT฀ PUT฀ BEFORE฀ THE฀ COURTS฀ ON฀ THIS฀
MOTION�฀GIVEN฀THAT฀THEY฀COMPRISE฀THOUSANDS฀OF฀PAGES฀
OF฀ DETAILED฀ INFORMATION�฀ THIS฀ ASSUMPTION฀ IS฀ AT฀ BEST฀
OPTIMISTIC�฀4HE฀ EXPUNGEMENT฀ ALTERNATIVE฀ WOULD฀ BE฀
FURTHER฀ COMPLICATED฀ BY฀ THE฀ FACT฀ THAT฀ THE฀ #HINESE฀
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L�£PURATION฀SERAIT฀EN฀OUTRE฀COMPLIQU£E฀PAR฀LE฀FAIT฀QUE฀
LES฀AUTORIT£S฀CHINOISES฀EXIGENT฀L�APPROBATION฀PR£ALA

BLE฀DE฀TOUTE฀DEMANDE฀DE฀DIVULGATION฀DE฀RENSEIGNE

MENTS฀DE฀LA฀PART฀D��!#,�

฀ ,A฀DEUXIÞME฀POSSIBILIT£฀SERAIT฀DE฀METTRE฀LES฀DOCU

MENTS฀SUPPRIM£S฀Í฀LA฀DISPOSITION฀DU฀TRIBUNAL฀ET฀DES฀
PARTIES฀EN฀VERTU฀D�UNE฀ORDONNANCE฀DE฀CONlDENTIALIT£฀
PLUS฀ RESTREINTE�฀"IEN฀QUE฀CELA฀PERMETTRAIT฀ UN฀ACCÞS฀
PUBLIC฀ UN฀ PEU฀ PLUS฀ LARGE฀ QUE฀ NE฀ LE฀ FERAIT฀ L�ORDON

NANCE฀DE฀CONlDENTIALIT£฀SOLLICIT£E�฀SELON฀MOI�฀CETTE฀
RESTRICTION฀MINEURE฀Í฀LA฀REQUãTE฀N�EST฀PAS฀UNE฀OPTION฀
VIABLE฀£TANT฀DONN£฀LES฀DIFlCULT£S฀LI£ES฀Í฀L�£PURATION฀
DANS฀ LES฀ CIRCONSTANCES�฀ )L฀ S�AGIT฀ DE฀ SAVOIR฀ S�IL฀ Y฀ A฀
D�AUTRES฀OPTIONS฀RAISONNABLES฀ET฀NON฀D�ADOPTER฀L�OP

TION฀QUI฀SOIT฀ABSOLUMENT฀ LA฀MOINS฀ RESTRICTIVE�฀!VEC฀
£GARDS�฀J�ESTIME฀QUE฀L�£PURATION฀DES฀DOCUMENTS฀CON

lDENTIELS฀SERAIT฀UNE฀SOLUTION฀VIRTUELLEMENT฀IMPRATI

CABLE฀ET฀INEFlCACE฀QUI฀N�EST฀PAS฀RAISONNABLE฀DANS฀LES฀
CIRCONSTANCES�

฀ 5NE฀DEUXIÞME฀OPTION฀AUTRE฀QUE฀L�ORDONNANCE฀DE฀
CONlDENTIALIT£฀SERAIT�฀SELON฀LE฀JUGE฀%VANS�฀L�INCLUSION฀
DANS฀LES฀AFlDAVITS฀D�UN฀R£SUM£฀DES฀DOCUMENTS฀CON

lDENTIELS฀POUR฀i฀DANS฀UNE฀LARGE฀MESURE�฀COMPENSER฀
;LEUR=฀ ABSENCE฀w฀ �PAR�฀ ���	�฀ )L฀ NE฀ SEMBLE฀ TOUTEFOIS฀
ENVISAGER฀ CE฀ FAIT฀ QU�Í฀ TITRE฀ DE฀ FACTEUR฀ Í฀ CONSID£RER฀
DANS฀LA฀POND£RATION฀DES฀DIVERS฀INT£RãTS฀EN฀CAUSE�฀*E฀
CONVIENS฀QU�Í฀CETTE฀£TAPE฀ LIMINAIRE�฀ SE฀ FONDER฀UNI

QUEMENT฀SUR฀LES฀R£SUM£S฀EN฀CONNAISSANT฀L�INTENTION฀
DE฀3IERRA฀#LUB฀DE฀PLAIDER฀LEUR฀FAIBLESSE฀OU฀L�ABSENCE฀
DE฀VALEUR฀PROBANTE�฀NE฀SEMBLE฀PAS฀ãTRE฀UNE฀i฀AUTRE฀
OPTION฀RAISONNABLE฀w฀Í฀LA฀COMMUNICATION฀AUX฀PARTIES฀
DES฀DOCUMENTS฀DE฀BASE�

฀ 6U฀ LES฀ FACTEURS฀ SUSMENTIONN£S�฀ JE฀ CONCLUS฀ QUE฀
L�ORDONNANCE฀ DE฀ CONlDENTIALIT£฀ EST฀ N£CESSAIRE฀ EN฀
CE฀ QUE฀ LA฀ DIVULGATION฀ DES฀ DOCUMENTS฀ CONlDENTIELS฀
FERAIT฀COURIR฀UN฀RISQUE฀S£RIEUX฀Í฀UN฀INT£RãT฀COMMER

CIAL฀ IMPORTANT฀ DE฀ L�APPELANTE�฀ ET฀ QU�IL฀ N�EXISTE฀ PAS฀
D�AUTRES฀OPTIONS฀RAISONNABLES�

��	฀ ,Ó¤TAPE฀DE฀LA฀PROPORTIONNALIT¤

฀ #OMME฀ON฀LE฀MENTIONNE฀PLUS฀HAUT�฀Í฀CETTE฀£TAPE�฀
LES฀EFFETS฀B£N£lQUES฀DE฀L�ORDONNANCE฀DE฀CONlDENTI

ALIT£�฀Y฀COMPRIS฀SES฀EFFETS฀SUR฀LE฀DROIT฀DE฀L�APPELANTE฀
Í฀UN฀PROCÞS฀£QUITABLE�฀DOIVENT฀ãTRE฀POND£R£S฀AVEC฀SES฀
EFFETS฀PR£JUDICIABLES�฀Y฀COMPRIS฀SES฀EFFETS฀SUR฀LE฀DROIT฀

AUTHORITIES฀REQUIRE฀PRIOR฀APPROVAL฀FOR฀ANY฀REQUEST฀BY฀
!%#,฀TO฀DISCLOSE฀INFORMATION�

฀ 4HE฀ SECOND฀ OPTION฀ IS฀ THAT฀ THE฀ EXPUNGED฀ MATE

RIAL฀ BE฀ MADE฀ AVAILABLE฀ TO฀ THE฀ COURT฀ AND฀ THE฀ PAR

TIES฀ UNDER฀ A฀ MORE฀ NARROWLY฀ DRAWN฀ CONlDENTIALITY฀
ORDER�฀!LTHOUGH฀THIS฀OPTION฀WOULD฀ALLOW฀FOR฀SLIGHTLY฀
BROADER฀ PUBLIC฀ ACCESS฀ THAN฀ THE฀ CURRENT฀ CONlDENTI

ALITY฀ REQUEST�฀ IN฀MY฀VIEW�฀ THIS฀MINOR฀ RESTRICTION฀ TO฀
THE฀ CURRENT฀ CONlDENTIALITY฀ REQUEST฀ IS฀ NOT฀ A฀ VIABLE฀
ALTERNATIVE฀ GIVEN฀ THE฀ DIFlCULTIES฀ ASSOCIATED฀ WITH฀
EXPUNGEMENT฀IN฀THESE฀CIRCUMSTANCES�฀4HE฀TEST฀ASKS฀
WHETHER฀ THERE฀ARE฀ REASONABLY฀ALTERNATIVE฀MEASURES�฀
IT฀ DOES฀ NOT฀ REQUIRE฀ THE฀ ADOPTION฀ OF฀ THE฀ ABSOLUTELY฀
LEAST฀ RESTRICTIVE฀ OPTION�฀ 7ITH฀ RESPECT�฀ IN฀ MY฀ VIEW�฀
EXPUNGEMENT฀OF฀THE฀#ONlDENTIAL฀$OCUMENTS฀WOULD฀
BE฀ A฀ VIRTUALLY฀ UNWORKABLE฀ AND฀ INEFFECTIVE฀ SOLUTION฀
THAT฀IS฀NOT฀REASONABLE฀IN฀THE฀CIRCUMSTANCES�

฀ !฀ SECOND฀ ALTERNATIVE฀ TO฀ A฀ CONlDENTIALITY฀ ORDER฀
WAS฀%VANS฀*�!��S฀SUGGESTION฀THAT฀ THE฀SUMMARIES฀OF฀
THE฀#ONlDENTIAL฀$OCUMENTS฀INCLUDED฀IN฀THE฀AFlDA

VITS฀hMAY฀WELL฀GO฀A฀LONG฀WAY฀TO฀COMPENSATE฀FOR฀THE฀
ABSENCE฀OF฀ THE฀ORIGINALSv฀�PARA�฀���	�฀(OWEVER�฀HE฀
APPEARED฀TO฀TAKE฀THIS฀FACT฀INTO฀ACCOUNT฀MERELY฀AS฀A฀
FACTOR฀TO฀BE฀CONSIDERED฀WHEN฀BALANCING฀THE฀VARIOUS฀
INTERESTS฀AT฀STAKE�฀)฀WOULD฀AGREE฀THAT฀AT฀THIS฀THRESH

OLD฀STAGE฀TO฀RELY฀ON฀THE฀SUMMARIES฀ALONE�฀IN฀LIGHT฀OF฀
THE฀INTENTION฀OF฀3IERRA฀#LUB฀TO฀ARGUE฀THAT฀THEY฀SHOULD฀
BE฀ACCORDED฀LITTLE฀OR฀NO฀WEIGHT�฀DOES฀NOT฀APPEAR฀TO฀
BE฀A฀hREASONABLY฀ALTERNATIVE฀MEASUREv฀TO฀HAVING฀THE฀
UNDERLYING฀DOCUMENTS฀AVAILABLE฀TO฀THE฀PARTIES�

฀ 7ITH฀THE฀ABOVE฀CONSIDERATIONS฀IN฀MIND�฀)฀lND฀THE฀
CONlDENTIALITY฀ORDER฀NECESSARY฀IN฀THAT฀DISCLOSURE฀OF฀
THE฀ #ONlDENTIAL฀ $OCUMENTS฀ WOULD฀ IMPOSE฀ A฀ SERI

OUS฀RISK฀ON฀AN฀IMPORTANT฀COMMERCIAL฀INTEREST฀OF฀THE฀
APPELLANT�฀AND฀THAT฀THERE฀ARE฀NO฀REASONABLY฀ALTERNA

TIVE฀MEASURES฀TO฀GRANTING฀THE฀ORDER�

��	฀฀4HE฀0ROPORTIONALITY฀3TAGE

฀ !S฀STATED฀ABOVE�฀AT฀THIS฀STAGE�฀THE฀SALUTARY฀EFFECTS฀
OF฀THE฀CONlDENTIALITY฀ORDER�฀INCLUDING฀THE฀EFFECTS฀ON฀
THE฀APPELLANT�S฀RIGHT฀TO฀A฀FAIR฀TRIAL�฀MUST฀BE฀WEIGHED฀
AGAINST฀ THE฀ DELETERIOUS฀ EFFECTS฀ OF฀ THE฀ CONlDENTIAL

ITY฀ORDER�฀ INCLUDING฀ THE฀EFFECTS฀ON฀ THE฀ RIGHT฀ TO฀ FREE฀
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Í฀ LA฀ LIBERT£฀ D�EXPRESSION�฀ QUI฀ Í฀ SON฀ TOUR฀ EST฀ LI£฀ AU฀
PRINCIPE฀DE฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES�฀#ETTE฀
POND£RATION฀ D£TERMINERA฀ lNALEMENT฀ S�IL฀ Y฀ A฀ LIEU฀
D�ACCORDER฀L�ORDONNANCE฀DE฀CONlDENTIALIT£�

A	฀ ,ES฀ EFFETS฀ B£N£lQUES฀ DE฀ L�ORDONNANCE฀ DE฀
CONlDENTIALIT£

฀ #OMME฀NOUS฀L�AVONS฀VU�฀LE฀PRINCIPAL฀INT£RãT฀QUI฀
SERAIT฀PROMU฀PAR฀L�ORDONNANCE฀DE฀CONlDENTIALIT£฀EST฀
L�INT£RãT฀DU฀PUBLIC฀Í฀LA฀PROTECTION฀DU฀DROIT฀DU฀JUSTI

CIABLE฀CIVIL฀DE฀FAIRE฀VALOIR฀SA฀CAUSE฀OU�฀DE฀FA½ON฀PLUS฀
G£N£RALE�฀ DU฀ DROIT฀ Í฀ UN฀ PROCÞS฀ £QUITABLE�฀ 0UISQUE฀
L�APPELANTE฀L�INVOQUE฀EN฀L�ESPÞCE฀POUR฀PROT£GER฀SES฀
INT£RãTS฀COMMERCIAUX฀ET฀NON฀SON฀DROIT฀Í฀ LA฀ LIBERT£�฀
LE฀DROIT฀Í฀UN฀PROCÞS฀£QUITABLE฀DANS฀CE฀CONTEXTE฀N�EST฀
PAS฀UN฀DROIT฀VIS£฀PAR฀LA฀#HARTE�฀TOUTEFOIS�฀LE฀DROIT฀Í฀
UN฀PROCÞS฀£QUITABLE฀POUR฀TOUS฀LES฀JUSTICIABLES฀A฀£T£฀
RECONNU฀ COMME฀ UN฀ PRINCIPE฀ DE฀ JUSTICE฀ FONDAMEN

TALE฀�฀2YAN�฀PR£CIT£�฀PAR�฀���฀)L฀Y฀A฀LIEU฀DE฀RAPPELER฀
QU�IL฀Y฀A฀DES฀CIRCONSTANCES฀OÂ�฀EN฀L�ABSENCE฀DE฀VIOLA

TION฀D�UN฀DROIT฀GARANTI฀PAR฀LA฀#HARTE�฀LA฀BONNE฀ADMI

NISTRATION฀DE฀LA฀JUSTICE฀EXIGE฀UNE฀ORDONNANCE฀DE฀CON

lDENTIALIT£฀�฀-ENTUCK�฀PR£CIT£�฀PAR�฀���฀%N฀L�ESPÞCE�฀
LES฀ EFFETS฀ B£N£lQUES฀ D�UNE฀ TELLE฀ ORDONNANCE฀ SUR฀
L�ADMINISTRATION฀DE฀LA฀ JUSTICE฀TIENNENT฀Í฀ LA฀CAPACIT£฀
DE฀L�APPELANTE฀DE฀SOUTENIR฀SA฀CAUSE�฀DANS฀LE฀CADRE฀DU฀
DROIT฀PLUS฀LARGE฀Í฀UN฀PROCÞS฀£QUITABLE�

฀ ,ES฀DOCUMENTS฀CONlDENTIELS฀ONT฀£T£฀JUG£S฀PERTI

NENTS฀EN฀CE฀QUI฀A฀ TRAIT฀AUX฀MOYENS฀DE฀D£FENSE฀QUE฀
L�APPELANTE฀ POURRAIT฀ INVOQUER฀ S�IL฀ EST฀ JUG£฀ QUE฀ LA฀
,#�%฀S�APPLIQUE฀Í฀L�OP£RATION฀ATTAQU£E฀ET�฀COMME฀
NOUS฀L�AVONS฀VU�฀L�APPELANTE฀NE฀PEUT฀COMMUNIQUER฀
LES฀DOCUMENTS฀SANS฀RISQUE฀S£RIEUX฀POUR฀SES฀INT£RãTS฀
COMMERCIAUX�฀$E฀CE฀FAIT�฀IL฀EXISTE฀UN฀RISQUE฀BIEN฀R£EL฀
QUE�฀ SANS฀ L�ORDONNANCE฀DE฀ CONlDENTIALIT£�฀ LA฀ CAPA

CIT£฀ DE฀ L�APPELANTE฀ Í฀ MENER฀ Í฀ BIEN฀ SA฀ D£FENSE฀ SOIT฀
GRAVEMENT฀ R£DUITE�฀ *E฀ CONCLUS฀ PAR฀ CONS£QUENT฀ QUE฀
L�ORDONNANCE฀DE฀CONlDENTIALIT£฀AURAIT฀D�IMPORTANTS฀
EFFETS฀B£N£lQUES฀POUR฀ LE฀DROIT฀ DE฀ L�APPELANTE฀ Í฀UN฀
PROCÞS฀£QUITABLE�

฀ %N฀PLUS฀DES฀EFFETS฀B£N£lQUES฀POUR฀ LE฀DROIT฀Í฀UN฀
PROCÞS฀ £QUITABLE�฀ L�ORDONNANCE฀ DE฀ CONlDENTIALIT£฀
AURAIT฀ AUSSI฀ DES฀ INCIDENCES฀ FAVORABLES฀ SUR฀ D�AUTRES฀
DROITS฀ET฀INT£RãTS฀IMPORTANTS�฀%N฀PREMIER฀LIEU�฀COMME฀
JE฀L�EXPOSERAI฀PLUS฀EN฀D£TAIL฀CI
APRÞS�฀ L�ORDONNANCE฀
DE฀CONlDENTIALIT£฀PERMETTRAIT฀AUX฀PARTIES฀AINSI฀QU�AU฀

EXPRESSION�฀WHICH฀IN฀TURN฀IS฀CONNECTED฀TO฀THE฀PRINCI

PLE฀OF฀OPEN฀AND฀ACCESSIBLE฀COURT฀PROCEEDINGS�฀4HIS฀
BALANCING฀ WILL฀ ULTIMATELY฀ DETERMINE฀ WHETHER฀ THE฀
CONlDENTIALITY฀ORDER฀OUGHT฀TO฀BE฀GRANTED�

�A	฀฀3ALUTARY฀%FFECTS฀OF฀THE฀#ONlDENTIALITY฀/RDER

฀ !S฀ DISCUSSED฀ ABOVE�฀ THE฀ PRIMARY฀ INTEREST฀ THAT฀
WOULD฀ BE฀ PROMOTED฀ BY฀ THE฀ CONlDENTIALITY฀ ORDER฀ IS฀
THE฀PUBLIC฀ INTEREST฀ IN฀ THE฀ RIGHT฀OF฀A฀CIVIL฀ LITIGANT฀ TO฀
PRESENT฀ ITS฀ CASE�฀ OR�฀ MORE฀ GENERALLY�฀ THE฀ FAIR฀ TRIAL฀
RIGHT�฀"ECAUSE฀THE฀FAIR฀TRIAL฀RIGHT฀IS฀BEING฀INVOKED฀IN฀
THIS฀CASE฀IN฀ORDER฀TO฀PROTECT฀COMMERCIAL�฀NOT฀LIBERTY�฀
INTERESTS฀OF฀THE฀APPELLANT�฀THE฀RIGHT฀TO฀A฀FAIR฀TRIAL฀IN฀
THIS฀CONTEXT฀ IS฀NOT฀A฀#HARTER฀ RIGHT�฀HOWEVER�฀A฀ FAIR฀
TRIAL฀ FOR฀ALL฀ LITIGANTS฀HAS฀BEEN฀RECOGNIZED฀AS฀A฀ FUN

DAMENTAL฀PRINCIPLE฀OF฀JUSTICE�฀2YAN�฀SUPRA�฀AT฀PARA�฀
���฀ )T฀ BEARS฀ REPEATING฀ THAT฀ THERE฀ ARE฀ CIRCUMSTANCES฀
WHERE�฀IN฀THE฀ABSENCE฀OF฀AN฀AFFECTED฀#HARTER฀RIGHT�฀
THE฀PROPER฀ADMINISTRATION฀OF฀JUSTICE฀CALLS฀FOR฀A฀CONl

DENTIALITY฀ORDER�฀-ENTUCK�฀SUPRA�฀AT฀PARA�฀���฀)N฀THIS฀
CASE�฀ THE฀SALUTARY฀EFFECTS฀ THAT฀SUCH฀AN฀ORDER฀WOULD฀
HAVE฀ ON฀ THE฀ ADMINISTRATION฀ OF฀ JUSTICE฀ RELATE฀ TO฀ THE฀
ABILITY฀OF฀THE฀APPELLANT฀TO฀PRESENT฀ITS฀CASE�฀AS฀ENCOM

PASSED฀BY฀THE฀BROADER฀FAIR฀TRIAL฀RIGHT�

฀ 4HE฀ #ONlDENTIAL฀ $OCUMENTS฀ HAVE฀ BEEN฀ FOUND฀
TO฀BE฀ RELEVANT฀ TO฀DEFENCES฀ THAT฀WILL฀BE฀AVAILABLE฀ TO฀
THE฀APPELLANT฀IN฀THE฀EVENT฀THAT฀THE฀#%!!฀IS฀FOUND฀TO฀
APPLY฀TO฀THE฀IMPUGNED฀TRANSACTION฀AND�฀AS฀DISCUSSED฀
ABOVE�฀THE฀APPELLANT฀CANNOT฀DISCLOSE฀THE฀DOCUMENTS฀
WITHOUT฀ PUTTING฀ ITS฀ COMMERCIAL฀ INTERESTS฀ AT฀ SERIOUS฀
RISK฀OF฀HARM�฀!S฀SUCH�฀THERE฀IS฀A฀VERY฀REAL฀RISK฀THAT�฀
WITHOUT฀ THE฀CONlDENTIALITY฀ORDER�฀ THE฀ABILITY฀OF฀ THE฀
APPELLANT฀TO฀MOUNT฀A฀SUCCESSFUL฀DEFENCE฀WILL฀BE฀SERI

OUSLY฀CURTAILED�฀)฀CONCLUDE�฀THEREFORE�฀THAT฀THE฀CON

lDENTIALITY฀ ORDER฀ WOULD฀ HAVE฀ SIGNIlCANT฀ SALUTARY฀
EFFECTS฀ON฀THE฀APPELLANT�S฀RIGHT฀TO฀A฀FAIR฀TRIAL�

฀ !SIDE฀ FROM฀ THE฀ SALUTARY฀ EFFECTS฀ ON฀ THE฀ FAIR฀ TRIAL฀
INTEREST�฀ THE฀ CONlDENTIALITY฀ ORDER฀ WOULD฀ ALSO฀ HAVE฀
A฀ BENElCIAL฀ IMPACT฀ ON฀ OTHER฀ IMPORTANT฀ RIGHTS฀ AND฀
INTERESTS�฀ &IRST�฀ AS฀ )฀ DISCUSS฀ IN฀ MORE฀ DETAIL฀ BELOW�฀
THE฀CONlDENTIALITY฀ORDER฀WOULD฀ALLOW฀ALL฀PARTIES฀AND฀
THE฀COURT฀ACCESS฀TO฀THE฀#ONlDENTIAL฀$OCUMENTS�฀AND฀
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TRIBUNAL฀D�AVOIR฀ACCÞS฀AUX฀DOCUMENTS฀CONlDENTIELS�฀
ET฀ PERMETTRAIT฀ LA฀ TENUE฀ D�UN฀ CONTRE
INTERROGATOIRE฀
FOND£฀ SUR฀ LEUR฀ CONTENU�฀ %N฀ FACILITANT฀ L�ACCÞS฀ AUX฀
DOCUMENTS฀PERTINENTS฀DANS฀UNE฀PROC£DURE฀JUDICIAIRE�฀
L�ORDONNANCE฀SOLLICIT£E฀ FAVORISERAIT฀ LA฀ RECHERCHE฀DE฀
LA฀ V£RIT£�฀ QUI฀ EST฀ UNE฀ VALEUR฀ FONDAMENTALE฀ SOUS

TENDANT฀LA฀LIBERT£฀D�EXPRESSION�

฀ %N฀DEUXIÞME฀LIEU�฀JE฀SUIS฀D�ACCORD฀AVEC฀L�OBSER

VATION฀DU฀JUGE฀2OBERTSON฀SELON฀LAQUELLE฀PUISQUE฀LES฀
DOCUMENTS฀CONlDENTIELS฀CONTIENNENT฀DES฀RENSEIGNE

MENTS฀TECHNIQUES฀D£TAILL£S฀TOUCHANT฀LA฀CONSTRUCTION฀
ET฀LA฀CONCEPTION฀D�UNE฀INSTALLATION฀NUCL£AIRE�฀IL฀PEUT฀
ãTRE฀ N£CESSAIRE�฀ DANS฀ L�INT£RãT฀ PUBLIC�฀ D�EMPãCHER฀
QUE฀ CES฀ RENSEIGNEMENTS฀ TOMBENT฀ DANS฀ LE฀ DOMAINE฀
PUBLIC฀�PAR�฀��	�฀-ãME฀SI฀LE฀CONTENU฀EXACT฀DES฀DOCU

MENTS฀ DEMEURE฀ UN฀ MYSTÞRE�฀ IL฀ EST฀ £VIDENT฀ QU�ILS฀
COMPRENNENT฀DES฀D£TAILS฀ TECHNIQUES฀D�UNE฀ INSTALLA

TION฀NUCL£AIRE฀ ET฀ IL฀ PEUT฀ BIEN฀Y฀ AVOIR฀ UN฀ IMPORTANT฀
INT£RãT฀DE฀S£CURIT£฀PUBLIQUE฀Í฀PR£SERVER฀LA฀CONlDEN

TIALIT£฀DE฀CES฀RENSEIGNEMENTS�

B	฀ ,ES฀EFFETS฀PR£JUDICIABLES฀DE฀L�ORDONNANCE฀DE฀
CONlDENTIALIT£

฀ 5NE฀ORDONNANCE฀DE฀CONlDENTIALIT£฀AURAIT฀UN฀EFFET฀
PR£JUDICIABLE฀ SUR฀ LE฀ PRINCIPE฀ DE฀ LA฀ PUBLICIT£฀ DES฀
D£BATS฀ JUDICIAIRES�฀ PUISQU�ELLE฀ PRIVERAIT฀ LE฀ PUBLIC฀
DE฀L�ACCÞS฀AU฀CONTENU฀DES฀DOCUMENTS฀CONlDENTIELS�฀
#OMME฀ON฀LE฀DIT฀PLUS฀HAUT�฀LE฀PRINCIPE฀DE฀LA฀PUBLI

CIT£฀DES฀D£BATS฀JUDICIAIRES฀EST฀INEXTRICABLEMENT฀LI£฀AU฀
DROIT฀Í฀ LA฀ LIBERT£฀D�EXPRESSION฀PROT£G£฀PAR฀ L�AL�฀�B	฀
DE฀LA฀#HARTE�฀ET฀LA฀VIGILANCE฀DU฀PUBLIC฀ENVERS฀LES฀TRI

BUNAUX฀EST฀UN฀ASPECT฀FONDAMENTAL฀DE฀L�ADMINISTRA

TION฀DE฀LA฀JUSTICE฀�฀.OUVEAU
"RUNSWICK�฀PR£CIT£�฀PAR�฀
��
���฀-ãME฀SI�฀Í฀TITRE฀DE฀PRINCIPE฀G¤N¤RAL�฀L�IMPOR

TANCE฀DE฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES฀NE฀PEUT฀
ãTRE฀SOUS
ESTIM£E�฀IL฀FAUT฀EXAMINER�฀DANS฀LE฀CONTEXTE฀
DE฀L�ESPÞCE�฀LES฀EFFETS฀PR£JUDICIABLES฀PARTICULIERS฀QUE฀
L�ORDONNANCE฀DE฀CONlDENTIALIT£฀AURAIT฀SUR฀LA฀LIBERT£฀
D�EXPRESSION�

฀ ,ES฀ VALEURS฀ FONDAMENTALES฀ QUI฀ SOUS
TENDENT฀ LA฀
LIBERT£฀D�EXPRESSION฀SONT฀��	฀LA฀RECHERCHE฀DE฀LA฀V£RIT£฀
ET฀DU฀BIEN฀COMMUN�฀��	฀L�£PANOUISSEMENT฀PERSONNEL฀
PAR฀LE฀LIBRE฀D£VELOPPEMENT฀DES฀PENS£ES฀ET฀DES฀ID£ES�฀
ET฀ ��	฀ LA฀ PARTICIPATION฀ DE฀ TOUS฀ AU฀ PROCESSUS฀ POLITI

QUE฀�฀)RWIN฀4OY฀,TD�฀C�฀1U£BEC฀�0ROCUREUR฀G£N£RAL	�฀
;����=฀�฀2�#�3�฀����฀P�฀����฀2�฀C�฀+EEGSTRA�฀;����=฀

PERMIT฀ CROSS
EXAMINATION฀ BASED฀ ON฀ THEIR฀ CONTENTS�฀
"Y฀ FACILITATING฀ ACCESS฀ TO฀ RELEVANT฀ DOCUMENTS฀ IN฀ A฀
JUDICIAL฀PROCEEDING�฀THE฀ORDER฀SOUGHT฀WOULD฀ASSIST฀IN฀
THE฀SEARCH฀FOR฀TRUTH�฀A฀CORE฀VALUE฀UNDERLYING฀FREEDOM฀
OF฀EXPRESSION�

฀ 3ECOND�฀)฀AGREE฀WITH฀THE฀OBSERVATION฀OF฀2OBERTSON฀
*�!�฀ THAT�฀ AS฀ THE฀ #ONlDENTIAL฀ $OCUMENTS฀ CONTAIN฀
DETAILED฀TECHNICAL฀INFORMATION฀PERTAINING฀TO฀THE฀CON

STRUCTION฀AND฀DESIGN฀OF฀A฀NUCLEAR฀INSTALLATION�฀IT฀MAY฀
BE฀IN฀KEEPING฀WITH฀THE฀PUBLIC฀INTEREST฀TO฀PREVENT฀THIS฀
INFORMATION฀FROM฀ENTERING฀THE฀PUBLIC฀DOMAIN฀�PARA�฀
��	�฀!LTHOUGH฀THE฀EXACT฀CONTENTS฀OF฀THE฀DOCUMENTS฀
REMAIN฀ A฀ MYSTERY�฀ IT฀ IS฀ APPARENT฀ THAT฀ THEY฀ CONTAIN฀
TECHNICAL฀DETAILS฀OF฀A฀NUCLEAR฀INSTALLATION�฀AND฀THERE฀
MAY฀WELL฀BE฀A฀SUBSTANTIAL฀PUBLIC฀SECURITY฀INTEREST฀IN฀
MAINTAINING฀THE฀CONlDENTIALITY฀OF฀SUCH฀INFORMATION�

�B	฀ $ELETERIOUS฀ %FFECTS฀ OF฀ THE฀ #ONlDENTIALITY฀
/RDER

฀ 'RANTING฀ THE฀CONlDENTIALITY฀ORDER฀WOULD฀HAVE฀A฀
NEGATIVE฀ EFFECT฀ ON฀ THE฀ OPEN฀ COURT฀ PRINCIPLE�฀ AS฀ THE฀
PUBLIC฀WOULD฀BE฀DENIED฀ACCESS฀TO฀THE฀CONTENTS฀OF฀THE฀
#ONlDENTIAL฀$OCUMENTS�฀!S฀STATED฀ABOVE�฀THE฀PRIN

CIPLE฀OF฀OPEN฀COURTS฀IS฀INEXTRICABLY฀TIED฀TO฀THE฀S�฀��B	฀
#HARTER฀RIGHT฀TO฀FREEDOM฀OF฀EXPRESSION�฀AND฀PUBLIC฀
SCRUTINY฀OF฀THE฀COURTS฀IS฀A฀FUNDAMENTAL฀ASPECT฀OF฀THE฀
ADMINISTRATION฀OF฀JUSTICE�฀.EW฀"RUNSWICK�฀SUPRA�฀AT฀
PARAS�฀ ��
���฀!LTHOUGH฀ AS฀ A฀ GENERAL฀ PRINCIPLE�฀ THE฀
IMPORTANCE฀OF฀OPEN฀COURTS฀CANNOT฀BE฀OVERSTATED�฀IT฀IS฀
NECESSARY฀TO฀EXAMINE�฀IN฀THE฀CONTEXT฀OF฀THIS฀CASE�฀THE฀
PARTICULAR฀DELETERIOUS฀EFFECTS฀ON฀FREEDOM฀OF฀EXPRES

SION฀THAT฀THE฀CONlDENTIALITY฀ORDER฀WOULD฀HAVE�

฀ 5NDERLYING฀ FREEDOM฀ OF฀ EXPRESSION฀ ARE฀ THE฀ CORE฀
VALUES฀ OF฀ ��	฀ SEEKING฀ THE฀ TRUTH฀ AND฀ THE฀ COMMON฀
GOOD�฀ ��	฀ PROMOTING฀ SELF
FULlLMENT฀ OF฀ INDIVIDUALS฀
BY฀ALLOWING฀THEM฀TO฀DEVELOP฀THOUGHTS฀AND฀IDEAS฀AS฀
THEY฀SEE฀lT�฀AND฀��	฀ENSURING฀THAT฀PARTICIPATION฀IN฀THE฀
POLITICAL฀ PROCESS฀ IS฀ OPEN฀ TO฀ ALL฀ PERSONS�฀ )RWIN฀4OY฀
,TD�฀V�฀1UEBEC฀�!TTORNEY฀'ENERAL	�฀;����=฀�฀3�#�2�฀

��

��

��
2
0
0
2
 S

C
C

 4
1
 (

C
a
n
L
II

)



��� 3)%22!฀#,5"฀V�฀#!.!$!฀�-).)34%2฀/&฀&).!.#%	฀ ฀)ACOBUCCI฀*� ;����=฀�฀3�#�2� ���3)%22!฀#,5"฀C�฀#!.!$!฀�-).)342%฀$%3฀&).!.#%3	฀ ฀,E฀JUGE฀)ACOBUCCI;����=฀�฀2�#�3�

�฀2�#�3�฀����฀P�฀���
����฀LE฀JUGE฀EN฀CHEF฀$ICKSON�฀
,A฀JURISPRUDENCE฀DE฀LA฀#HARTE฀£TABLIT฀QUE฀PLUS฀L�EX

PRESSION฀EN฀CAUSE฀EST฀AU฀C�UR฀DE฀CES฀VALEURS฀FONDA

MENTALES�฀PLUS฀IL฀EST฀DIFlCILE฀DE฀JUSTIlER�฀EN฀VERTU฀DE฀
L�ARTICLE฀PREMIER฀DE฀LA฀#HARTE�฀UNE฀ATTEINTE฀Í฀L�AL�฀�B	฀
Í฀ SON฀ £GARD฀�฀ +EEGSTRA�฀ P�฀ ���
����฀ #OMME฀ L�OB

JECTIF฀PRINCIPAL฀EN฀L�ESPÞCE฀EST฀D�EXERCER฀UN฀POUVOIR฀
DISCR£TIONNAIRE฀ DANS฀ LE฀ RESPECT฀ DES฀ PRINCIPES฀ DE฀ LA฀
#HARTE�฀ L�EXAMEN฀DES฀EFFETS฀PR£JUDICIABLES฀DE฀ L�OR

DONNANCE฀DE฀CONlDENTIALIT£฀SUR฀LA฀LIBERT£฀D�EXPRES

SION฀DEVRAIT฀COMPRENDRE฀UNE฀APPR£CIATION฀DES฀EFFETS฀
QU�ELLE฀ AURAIT฀ SUR฀ LES฀ TROIS฀ VALEURS฀ FONDAMENTALES�฀
0LUS฀ L�ORDONNANCE฀ DE฀ CONlDENTIALIT£฀ PORTE฀ PR£JU

DICE฀Í฀CES฀VALEURS�฀PLUS฀IL฀EST฀DIFlCILE฀DE฀LA฀JUSTIlER�฀
)NVERSEMENT�฀DES฀EFFETS฀MINEURS฀SUR฀LES฀VALEURS฀FON

DAMENTALES฀RENDENT฀L�ORDONNANCE฀DE฀CONlDENTIALIT£฀
PLUS฀FACILE฀Í฀JUSTIlER�

฀ ,A฀ RECHERCHE฀ DE฀ LA฀ V£RIT£฀ EST฀ NON฀ SEULEMENT฀ AU฀
C�UR฀DE฀LA฀LIBERT£฀D�EXPRESSION�฀ELLE฀EST฀AUSSI฀RECON

NUE฀COMME฀UN฀OBJECTIF฀FONDAMENTAL฀DE฀LA฀RÞGLE฀DE฀
LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES�฀PUISQUE฀L�EXAMEN฀
PUBLIC฀DES฀T£MOINS฀FAVORISE฀L�EFlCACIT£฀DU฀PROCESSUS฀
DE฀ PR£SENTATION฀ DE฀ LA฀ PREUVE฀�฀ %DMONTON฀ *OURNAL�฀
PR£CIT£�฀ P�฀ ����
�����฀ LE฀ JUGE฀ 7ILSON�฀ °฀ L�£VI

DENCE�฀EN฀ENLEVANT฀AU฀PUBLIC฀ET฀AUX฀M£DIAS฀L�ACCÞS฀
AUX฀DOCUMENTS฀INVOQU£S฀DANS฀LES฀PROC£DURES�฀ L�OR

DONNANCE฀DE฀CONlDENTIALIT£฀NUIRAIT฀ JUSQU�Í฀UN฀CER

TAIN฀POINT฀Í฀LA฀RECHERCHE฀DE฀LA฀V£RIT£�฀,�ORDONNANCE฀
N�EXCLURAIT฀PAS฀LE฀PUBLIC฀DE฀LA฀SALLE฀D�AUDIENCE�฀MAIS฀
LE฀ PUBLIC฀ ET฀ LES฀ M£DIAS฀ N�AURAIENT฀ PAS฀ ACCÞS฀ AUX฀
DOCUMENTS฀PERTINENTS฀QUANT฀Í฀ LA฀PR£SENTATION฀DE฀ LA฀
PREUVE�

฀ 4OUTEFOIS�฀COMME฀NOUS฀ L�AVONS฀VU฀PLUS฀HAUT�฀ LA฀
RECHERCHE฀DE฀LA฀V£RIT£฀PEUT฀JUSQU�Í฀UN฀CERTAIN฀POINT฀
ãTRE฀ FAVORIS¤E฀ PAR฀ L�ORDONNANCE฀ DE฀ CONlDENTIALIT£�฀
,A฀PR£SENTE฀REQUãTE฀R£SULTE฀DE฀L�ARGUMENT฀DE฀3IERRA฀
#LUB฀SELON฀LEQUEL฀IL฀DOIT฀AVOIR฀ACCÞS฀AUX฀DOCUMENTS฀
CONlDENTIELS฀POUR฀V£RIlER฀L�EXACTITUDE฀DE฀LA฀D£POSI

TION฀DE฀-�฀0ANG�฀3I฀L�ORDONNANCE฀EST฀REFUS£E�฀LE฀SC£

NARIO฀LE฀PLUS฀PROBABLE฀EST฀QUE฀L�APPELANTE฀S�ABSTIEN

DRA฀DE฀D£POSER฀LES฀DOCUMENTS�฀AVEC฀LA฀CONS£QUENCE฀
FºCHEUSE฀QUE฀DES฀PREUVES฀QUI฀PEUVENT฀ãTRE฀PERTINEN

TES฀NE฀SERONT฀PAS฀PORT£ES฀Í฀LA฀CONNAISSANCE฀DE฀3IERRA฀
#LUB฀ OU฀ DU฀ TRIBUNAL�฀ 0AR฀ CONS£QUENT�฀ 3IERRA฀ #LUB฀
NE฀ SERA฀ PAS฀ EN฀ MESURE฀ DE฀ V£RIlER฀ COMPLÞTEMENT฀
L�EXACTITUDE฀ DE฀ LA฀ PREUVE฀ DE฀ -�฀ 0ANG฀ EN฀ CONTRE


����฀AT฀P�฀����฀2�฀V�฀+EEGSTRA�฀;����=฀�฀3�#�2�฀����฀฀
AT฀ PP�฀ ���
���฀ PER฀ $ICKSON฀ #�*�฀ #HARTER฀ JURISPRU

DENCE฀HAS฀ESTABLISHED฀THAT฀ THE฀CLOSER฀ THE฀SPEECH฀IN฀
QUESTION฀LIES฀TO฀THESE฀CORE฀VALUES�฀THE฀HARDER฀IT฀WILL฀
BE฀ TO฀ JUSTIFY฀ A฀ S�฀ ��B	฀ INFRINGEMENT฀ OF฀ THAT฀ SPEECH฀
UNDER฀S�฀�฀OF฀THE฀#HARTER�฀+EEGSTRA�฀AT฀PP�฀���
���฀
3INCE฀THE฀MAIN฀GOAL฀IN฀THIS฀CASE฀IS฀TO฀EXERCISE฀JUDI

CIAL฀DISCRETION฀IN฀A฀WAY฀WHICH฀CONFORMS฀TO฀#HARTER฀
PRINCIPLES�฀A฀DISCUSSION฀OF฀THE฀DELETERIOUS฀EFFECTS฀OF฀
THE฀CONlDENTIALITY฀ORDER฀ON฀ FREEDOM฀OF฀EXPRESSION฀
SHOULD฀INCLUDE฀AN฀ASSESSMENT฀OF฀THE฀EFFECTS฀SUCH฀AN฀
ORDER฀WOULD฀HAVE฀ON฀THE฀THREE฀CORE฀VALUES�฀4HE฀MORE฀
DETRIMENTAL฀THE฀ORDER฀WOULD฀BE฀TO฀THESE฀VALUES�฀THE฀
MORE฀DIFlCULT฀ IT฀WILL฀BE฀ TO฀ JUSTIFY฀ THE฀CONlDENTIAL

ITY฀ ORDER�฀ 3IMILARLY�฀ MINOR฀ EFFECTS฀ OF฀ THE฀ ORDER฀ ON฀
THE฀CORE฀VALUES฀WILL฀MAKE฀THE฀CONlDENTIALITY฀ORDER฀
EASIER฀TO฀JUSTIFY�

฀ 3EEKING฀THE฀TRUTH฀IS฀NOT฀ONLY฀AT฀THE฀CORE฀OF฀FREE

DOM฀OF฀EXPRESSION�฀BUT฀IT฀HAS฀ALSO฀BEEN฀RECOGNIZED฀
AS฀ A฀ FUNDAMENTAL฀ PURPOSE฀ BEHIND฀ THE฀ OPEN฀ COURT฀
RULE�฀AS฀THE฀OPEN฀EXAMINATION฀OF฀WITNESSES฀PROMOTES฀
AN฀EFFECTIVE฀EVIDENTIARY฀PROCESS�฀%DMONTON฀*OURNAL�฀
SUPRA�฀ AT฀ PP�฀ ����
���฀ PER฀ 7ILSON฀ *�฀ #LEARLY฀ THE฀
CONlDENTIALITY฀ORDER�฀BY฀DENYING฀PUBLIC฀AND฀MEDIA฀
ACCESS฀ TO฀ DOCUMENTS฀ RELIED฀ ON฀ IN฀ THE฀ PROCEEDINGS�฀
WOULD฀ IMPEDE฀ THE฀SEARCH฀ FOR฀ TRUTH฀ TO฀SOME฀EXTENT�฀
!LTHOUGH฀ THE฀ ORDER฀ WOULD฀ NOT฀ EXCLUDE฀ THE฀ PUBLIC฀
FROM฀THE฀COURTROOM�฀THE฀PUBLIC฀AND฀THE฀MEDIA฀WOULD฀
BE฀DENIED฀ACCESS฀TO฀DOCUMENTS฀RELEVANT฀ TO฀THE฀EVI

DENTIARY฀PROCESS�

฀ (OWEVER�฀AS฀MENTIONED฀ABOVE�฀TO฀SOME฀EXTENT฀THE฀
SEARCH฀ FOR฀ TRUTH฀ MAY฀ ACTUALLY฀ BE฀ PROMOTED฀ BY฀ THE฀
CONlDENTIALITY฀ORDER�฀4HIS฀MOTION฀ARISES฀AS฀A฀RESULT฀
OF฀3IERRA฀#LUB�S฀ARGUMENT฀THAT฀IT฀MUST฀HAVE฀ACCESS฀TO฀
THE฀#ONlDENTIAL฀$OCUMENTS฀IN฀ORDER฀TO฀TEST฀THE฀ACCU

RACY฀OF฀$R�฀0ANG�S฀EVIDENCE�฀)F฀THE฀ORDER฀IS฀DENIED�฀
THEN฀ THE฀ MOST฀ LIKELY฀ SCENARIO฀ IS฀ THAT฀ THE฀ APPELLANT฀
WILL฀NOT฀SUBMIT฀THE฀DOCUMENTS฀WITH฀THE฀UNFORTUNATE฀
RESULT฀ THAT฀ EVIDENCE฀ WHICH฀ MAY฀ BE฀ RELEVANT฀ TO฀ THE฀
PROCEEDINGS฀WILL฀NOT฀BE฀AVAILABLE฀TO฀3IERRA฀#LUB฀OR฀
THE฀COURT�฀!S฀A฀RESULT�฀3IERRA฀#LUB฀WILL฀NOT฀BE฀ABLE฀
TO฀ FULLY฀ TEST฀ THE฀ ACCURACY฀ OF฀ $R�฀ 0ANG�S฀ EVIDENCE฀
ON฀ CROSS
EXAMINATION�฀ )N฀ ADDITION�฀ THE฀ COURT฀ WILL฀
NOT฀ HAVE฀ THE฀ BENElT฀ OF฀ THIS฀ CROSS
EXAMINATION฀ OR฀

��

��

2
0
0
2
 S

C
C

 4
1
 (

C
a
n
L
II

)



��� 3)%22!฀#,5"฀V�฀#!.!$!฀�-).)34%2฀/&฀&).!.#%	฀ ฀)ACOBUCCI฀*� ;����=฀�฀3�#�2� ���3)%22!฀#,5"฀C�฀#!.!$!฀�-).)342%฀$%3฀&).!.#%3	฀ ฀,E฀JUGE฀)ACOBUCCI;����=฀�฀2�#�3�

INTERROGATOIRE�฀ $E฀ PLUS�฀ LE฀ TRIBUNAL฀ NE฀ B£N£lCIERA฀
PAS฀ DU฀ CONTRE
INTERROGATOIRE฀ OU฀ DE฀ CETTE฀ PREUVE฀
DOCUMENTAIRE�฀ET฀ IL฀ LUI฀ FAUDRA฀ TIRER฀DES฀CONCLUSIONS฀
FOND£ES฀ SUR฀ UN฀ DOSSIER฀ DE฀ PREUVE฀ INCOMPLET�฀ #ELA฀
NUIRA฀MANIFESTEMENT฀Í฀ LA฀ RECHERCHE฀DE฀ LA฀V£RIT£฀EN฀
L�ESPÞCE�

฀ $E฀PLUS�฀IL฀IMPORTE฀DE฀RAPPELER฀QUE฀L�ORDONNANCE฀
DE฀ CONlDENTIALIT£฀ NE฀ RESTREINDRAIT฀ L�ACCÞS฀ QU�Í฀ UN฀
NOMBRE฀RELATIVEMENT฀PEU฀£LEV£฀DE฀DOCUMENTS฀HAU

TEMENT฀TECHNIQUES�฀,A฀NATURE฀DE฀CES฀DOCUMENTS฀EST฀
TELLE฀ QUE฀ LE฀ PUBLIC฀ EN฀ G£N£RAL฀ EST฀ PEU฀ SUSCEPTIBLE฀
D�EN฀COMPRENDRE฀LE฀CONTENU�฀DE฀SORTE฀QU�ILS฀CONTRI

BUERAIENT฀PEU฀Í฀L�INT£RãT฀DU฀PUBLIC฀Í฀LA฀RECHERCHE฀DE฀
LA฀V£RIT£฀EN฀L�ESPÞCE�฀4OUTEFOIS�฀DANS฀LES฀MAINS฀DES฀
PARTIES฀ET฀DE฀LEURS฀EXPERTS฀RESPECTIFS�฀LES฀DOCUMENTS฀
PEUVENT฀ ãTRE฀ TRÞS฀ UTILES฀ POUR฀ APPR£CIER฀ LA฀ CONFOR

MIT£฀ DU฀ PROCESSUS฀ D�£VALUATION฀ ENVIRONNEMENTALE฀
CHINOIS�฀CE฀QUI฀DEVRAIT฀AUSSI฀AIDER฀LE฀TRIBUNAL฀Í฀TIRER฀
DES฀CONCLUSIONS฀DE฀FAIT฀EXACTES�฀°฀MON฀AVIS�฀COMPTE฀
TENU฀ DE฀ LEUR฀ NATURE�฀ LA฀ PRODUCTION฀ DES฀ DOCUMENTS฀
CONlDENTIELS฀ EN฀ VERTU฀ DE฀ L�ORDONNANCE฀ DE฀ CONl

DENTIALIT£฀ SOLLICIT£E฀ FAVORISERAIT฀MIEUX฀ L�IMPORTANTE฀
VALEUR฀DE฀LA฀RECHERCHE฀DE฀LA฀V£RIT£�฀QUI฀SOUS
TEND฀Í฀LA฀
FOIS฀LA฀LIBERT£฀D�EXPRESSION฀ET฀LA฀PUBLICIT£฀DES฀D£BATS฀
JUDICIAIRES�฀QUE฀NE฀LE฀FERAIT฀LE฀REJET฀DE฀LA฀DEMANDE฀QUI฀
AURAIT฀POUR฀EFFET฀D�EMPãCHER฀LES฀PARTIES฀ET฀LE฀TRIBUNAL฀
DE฀ SE฀ FONDER฀ SUR฀ LES฀ DOCUMENTS฀ AU฀ COURS฀ DE฀ L�INS

TANCE�

฀ $E฀ PLUS�฀ AUX฀ TERMES฀ DE฀ L�ORDONNANCE฀ DEMAN

D£E�฀ LES฀ SEULES฀ RESTRICTIONS฀ IMPOS£ES฀ Í฀ L�£GARD฀ DE฀
CES฀DOCUMENTS฀ONT฀TRAIT฀Í฀LEUR฀DISTRIBUTION฀PUBLIQUE�฀
,ES฀DOCUMENTS฀CONlDENTIELS฀SERAIENT฀MIS฀Í฀LA฀DISPO

SITION฀DU฀TRIBUNAL฀ET฀DES฀PARTIES�฀ET฀IL฀N�Y฀AURAIT฀PAS฀
D�ENTRAVE฀Í฀L�ACCÞS฀DU฀PUBLIC฀AUX฀PROC£DURES�฀°฀CE฀
TITRE�฀ L�ORDONNANCE฀ REPR£SENTE฀UNE฀ATTEINTE฀ RELATIVE

MENT฀ MINIME฀ Í฀ LA฀ RÞGLE฀ DE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀
JUDICIAIRES฀ET฀ELLE฀N�AURAIT฀DONC฀PAS฀D�EFFETS฀PR£JUDI

CIABLES฀IMPORTANTS฀SUR฀CE฀PRINCIPE�

฀ ,A฀ DEUXIÞME฀ VALEUR฀ FONDAMENTALE฀ SOUS
JACENTE฀
Í฀ LA฀ LIBERT£฀ D�EXPRESSION�฀ LA฀ PROMOTION฀ DE฀ L�£PA

NOUISSEMENT฀ PERSONNEL฀ PAR฀ LE฀ LIBRE฀ D£VELOPPEMENT฀
DE฀ LA฀PENS£E฀ET฀DES฀ ID£ES�฀EST฀CENTR£E฀SUR฀ L�EXPRES

SION฀INDIVIDUELLE฀ET฀N�EST฀DONC฀PAS฀£TROITEMENT฀LI£E฀
AU฀ PRINCIPE฀ DE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀ JUDICIAIRES฀
QUI฀ CONCERNE฀ L�EXPRESSION฀ INSTITUTIONNELLE�฀ -ãME฀

DOCUMENTARY฀EVIDENCE�฀AND฀WILL฀BE฀REQUIRED฀TO฀DRAW฀
CONCLUSIONS฀ BASED฀ ON฀ AN฀ INCOMPLETE฀ EVIDENTIARY฀
RECORD�฀ 4HIS฀ WOULD฀ CLEARLY฀ IMPEDE฀ THE฀ SEARCH฀ FOR฀
TRUTH฀IN฀THIS฀CASE�

฀ !S฀ WELL�฀ IT฀ IS฀ IMPORTANT฀ TO฀ REMEMBER฀ THAT฀ THE฀
CONlDENTIALITY฀ ORDER฀ WOULD฀ RESTRICT฀ ACCESS฀ TO฀ A฀
RELATIVELY฀ SMALL฀ NUMBER฀ OF฀ HIGHLY฀ TECHNICAL฀ DOCU

MENTS�฀4HE฀NATURE฀OF฀ THESE฀DOCUMENTS฀ IS฀SUCH฀ THAT฀
THE฀GENERAL฀PUBLIC฀WOULD฀BE฀UNLIKELY฀TO฀UNDERSTAND฀
THEIR฀CONTENTS�฀AND฀THUS฀THEY฀WOULD฀CONTRIBUTE฀LITTLE฀
TO฀ THE฀PUBLIC฀ INTEREST฀ IN฀ THE฀SEARCH฀FOR฀ TRUTH฀IN฀ THIS฀
CASE�฀(OWEVER�฀IN฀THE฀HANDS฀OF฀THE฀PARTIES฀AND฀THEIR฀
RESPECTIVE฀EXPERTS�฀ THE฀DOCUMENTS฀MAY฀BE฀OF฀GREAT฀
ASSISTANCE฀IN฀PROBING฀THE฀TRUTH฀OF฀THE฀#HINESE฀ENVI

RONMENTAL฀ASSESSMENT฀PROCESS�฀WHICH฀WOULD฀IN฀TURN฀
ASSIST฀THE฀COURT฀IN฀REACHING฀ACCURATE฀FACTUAL฀CONCLU

SIONS�฀ 'IVEN฀ THE฀ NATURE฀ OF฀ THE฀ DOCUMENTS�฀ IN฀ MY฀
VIEW�฀ THE฀ IMPORTANT฀ VALUE฀ OF฀ THE฀ SEARCH฀ FOR฀ TRUTH฀
WHICH฀ UNDERLIES฀ BOTH฀ FREEDOM฀ OF฀ EXPRESSION฀ AND฀
OPEN฀JUSTICE฀WOULD฀BE฀PROMOTED฀TO฀A฀GREATER฀EXTENT฀
BY฀SUBMITTING฀THE฀#ONlDENTIAL฀$OCUMENTS฀UNDER฀THE฀
ORDER฀SOUGHT฀THAN฀IT฀WOULD฀BY฀DENYING฀THE฀ORDER�฀AND฀
THEREBY฀ PREVENTING฀ THE฀ PARTIES฀ AND฀ THE฀ COURT฀ FROM฀
RELYING฀ON฀THE฀DOCUMENTS฀IN฀THE฀COURSE฀OF฀THE฀LITIGA

TION�

฀ )N฀ADDITION�฀UNDER฀THE฀TERMS฀OF฀THE฀ORDER฀SOUGHT�฀
THE฀ ONLY฀ RESTRICTIONS฀ ON฀ THESE฀ DOCUMENTS฀ RELATE฀
TO฀ THEIR฀ PUBLIC฀ DISTRIBUTION�฀ 4HE฀ #ONlDENTIAL฀
$OCUMENTS฀WOULD฀BE฀AVAILABLE฀TO฀THE฀COURT฀AND฀THE฀
PARTIES�฀AND฀PUBLIC฀ACCESS฀TO฀THE฀PROCEEDINGS฀WOULD฀
NOT฀ BE฀ IMPEDED�฀ !S฀ SUCH�฀ THE฀ ORDER฀ REPRESENTS฀ A฀
FAIRLY฀MINIMAL฀INTRUSION฀INTO฀THE฀OPEN฀COURT฀RULE�฀AND฀
THUS฀WOULD฀NOT฀HAVE฀ SIGNIlCANT฀DELETERIOUS฀ EFFECTS฀
ON฀THIS฀PRINCIPLE�

฀ 4HE฀ SECOND฀ CORE฀ VALUE฀ UNDERLYING฀ FREEDOM฀
OF฀ SPEECH�฀ NAMELY�฀ THE฀ PROMOTION฀ OF฀ INDIVIDUAL฀
SELF
FULlLMENT฀ BY฀ ALLOWING฀ OPEN฀ DEVELOPMENT฀ OF฀
THOUGHTS฀AND฀ IDEAS�฀ FOCUSSES฀ON฀ INDIVIDUAL฀EXPRES

SION�฀ AND฀ THUS฀ DOES฀ NOT฀ CLOSELY฀ RELATE฀ TO฀ THE฀ OPEN฀
COURT฀PRINCIPLE฀WHICH฀INVOLVES฀INSTITUTIONAL฀EXPRES

SION�฀ !LTHOUGH฀ THE฀ CONlDENTIALITY฀ ORDER฀ WOULD฀
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SI฀L�ORDONNANCE฀DE฀CONlDENTIALIT£฀DEVAIT฀RESTREINDRE฀
L�ACCÞS฀ INDIVIDUEL฀ Í฀ CERTAINS฀ RENSEIGNEMENTS฀ SUS

CEPTIBLES฀D�INT£RESSER฀QUELQU�UN�฀J�ESTIME฀QUE฀CETTE฀
VALEUR฀ NE฀ SERAIT฀ PAS฀ TOUCH£E฀ DE฀ MANIÞRE฀ SIGNIlCA

TIVE�

฀ ,A฀TROISIÞME฀VALEUR฀FONDAMENTALE�฀LA฀LIBRE฀PARTI

CIPATION฀AU฀PROCESSUS฀POLITIQUE�฀JOUE฀UN฀R¯LE฀PRIMOR

DIAL฀DANS฀LE฀POURVOI฀PUISQUE฀LA฀PUBLICIT£฀DES฀D£BATS฀
JUDICIAIRES฀EST฀UN฀ASPECT฀ FONDAMENTAL฀DE฀ LA฀SOCI£T£฀
D£MOCRATIQUE�฀#E฀LIEN฀EST฀SOULIGN£฀PAR฀LE฀JUGE฀#ORY฀
DANS฀%DMONTON฀*OURNAL�฀PR£CIT£�฀P�฀����฀�

฀ /N฀VOIT฀QUE฀ LA฀ LIBERT£฀D�EXPRESSION฀EST฀D�UNE฀ IMPOR

TANCE฀FONDAMENTALE฀DANS฀UNE฀SOCI£T£฀D£MOCRATIQUE�฀)L฀EST฀
£GALEMENT฀ESSENTIEL฀DANS฀UNE฀D£MOCRATIE฀ET฀FONDAMENTAL฀
POUR฀LA฀PRIMAUT£฀DU฀DROIT฀QUE฀LA฀TRANSPARENCE฀DU฀FONCTION

NEMENT฀DES฀TRIBUNAUX฀SOIT฀PER½UE฀COMME฀TELLE�฀,A฀PRESSE฀
DOIT฀ ãTRE฀ LIBRE฀ DE฀ COMMENTER฀ LES฀ PROC£DURES฀ JUDICIAIRES฀
POUR฀QUE�฀DANS฀LES฀FAITS�฀CHACUN฀PUISSE฀CONSTATER฀QUE฀LES฀
TRIBUNAUX฀ FONCTIONNENT฀ PUBLIQUEMENT฀ SOUS฀ LES฀ REGARDS฀
P£N£TRANTS฀DU฀PUBLIC�

-ãME฀ SI฀ ON฀ NE฀ PEUT฀ DOUTER฀ DE฀ L�IMPORTANCE฀ DE฀ LA฀
PUBLICIT£฀ DES฀ D£BATS฀ JUDICIAIRES฀ DANS฀ UNE฀ SOCI£T£฀
D£MOCRATIQUE�฀ LES฀ D£CISIONS฀ ANT£RIEURES฀ DIVERGENT฀
SUR฀ LA฀QUESTION฀DE฀ SAVOIR฀ SI฀ LE฀POIDS฀Í฀ACCORDER฀AU฀
PRINCIPE฀DE฀LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES฀DEVRAIT฀
VARIER฀EN฀FONCTION฀DE฀LA฀NATURE฀DE฀LA฀PROC£DURE�

฀ 3UR฀ CE฀ POINT�฀ LE฀ JUGE฀ 2OBERTSON฀ ESTIME฀ QUE฀ LA฀
NATURE฀DE฀ L�AFFAIRE฀ET฀ LE฀DEGR£฀D�INT£RãT฀DES฀M£DIAS฀
SONT฀ DES฀ CONSID£RATIONS฀ D£NU£ES฀ DE฀ PERTINENCE�฀ ,E฀
JUGE฀%VANS฀ESTIME฀QUANT฀Í฀LUI฀QUE฀LE฀JUGE฀DES฀REQUã

TES฀A฀EU฀RAISON฀DE฀TENIR฀COMPTE฀DU฀FAIT฀QUE฀LA฀DEMANDE฀
DE฀CONTR¯LE฀JUDICIAIRE฀SUSCITE฀BEAUCOUP฀D�INT£RãT฀DE฀
LA฀PART฀DU฀PUBLIC฀ET฀DES฀M£DIAS�฀°฀MON฀AVIS�฀MãME฀
SI฀LA฀NATURE฀PUBLIQUE฀DE฀L�AFFAIRE฀PEUT฀ãTRE฀UN฀FACTEUR฀
SUSCEPTIBLE฀DE฀RENFORCER฀L�IMPORTANCE฀DE฀LA฀PUBLICIT£฀
DES฀D£BATS฀JUDICIAIRES฀DANS฀UNE฀ESPÞCE฀PARTICULIÞRE�฀
LE฀DEGR£฀D�INT£RãT฀DES฀M£DIAS฀NE฀DEVRAIT฀PAS฀ãTRE฀CON

SID£R£฀COMME฀FACTEUR฀IND£PENDANT�

฀ 0UISQUE฀ LES฀ AFFAIRES฀ CONCERNANT฀ DES฀ INSTITUTIONS฀
PUBLIQUES฀ONT฀G£N£RALEMENT฀UN฀LIEN฀PLUS฀£TROIT฀AVEC฀
LA฀VALEUR฀FONDAMENTALE฀DE฀LA฀PARTICIPATION฀DU฀PUBLIC฀
AU฀ PROCESSUS฀ POLITIQUE�฀ LA฀ NATURE฀ PUBLIQUE฀ D�UNE฀
INSTANCE฀ DEVRAIT฀ ãTRE฀ PRISE฀ EN฀ CONSID£RATION฀ DANS฀
L�£VALUATION฀ DU฀ BIEN
FOND£฀ D�UNE฀ ORDONNANCE฀ DE฀
CONlDENTIALIT£�฀)L฀IMPORTE฀DE฀NOTER฀QUE฀CETTE฀VALEUR฀

RESTRICT฀ INDIVIDUAL฀ ACCESS฀ TO฀ CERTAIN฀ INFORMATION฀
WHICH฀MAY฀BE฀OF฀ INTEREST฀ TO฀ THAT฀ INDIVIDUAL�฀ )฀lND฀
THAT฀THIS฀VALUE฀WOULD฀NOT฀BE฀SIGNIlCANTLY฀AFFECTED฀BY฀
THE฀CONlDENTIALITY฀ORDER�

฀ 4HE฀ THIRD฀ CORE฀ VALUE�฀ OPEN฀ PARTICIPATION฀ IN฀ THE฀
POLITICAL฀PROCESS�฀lGURES฀PROMINENTLY฀IN฀THIS฀APPEAL�฀
AS฀OPEN฀JUSTICE฀IS฀A฀FUNDAMENTAL฀ASPECT฀OF฀A฀DEMO

CRATIC฀SOCIETY�฀4HIS฀CONNECTION฀WAS฀POINTED฀OUT฀BY฀
#ORY฀*�฀IN฀%DMONTON฀*OURNAL�฀SUPRA�฀AT฀P�฀�����

฀ )T฀ CAN฀BE฀ SEEN฀ THAT฀ FREEDOM฀OF฀ EXPRESSION฀ IS฀OF฀ FUN

DAMENTAL฀ IMPORTANCE฀ TO฀ A฀ DEMOCRATIC฀ SOCIETY�฀ )T฀ IS฀ ALSO฀
ESSENTIAL฀TO฀A฀DEMOCRACY฀AND฀CRUCIAL฀TO฀THE฀RULE฀OF฀LAW฀THAT฀
THE฀COURTS฀ARE฀SEEN฀TO฀FUNCTION฀OPENLY�฀4HE฀PRESS฀MUST฀BE฀
FREE฀ TO฀COMMENT฀UPON฀COURT฀PROCEEDINGS฀ TO฀ENSURE฀ THAT฀
THE฀COURTS฀ARE�฀IN฀FACT�฀SEEN฀BY฀ALL฀TO฀OPERATE฀OPENLY฀IN฀THE฀
PENETRATING฀LIGHT฀OF฀PUBLIC฀SCRUTINY�

!LTHOUGH฀THERE฀IS฀NO฀DOUBT฀AS฀TO฀THE฀IMPORTANCE฀OF฀
OPEN฀ JUDICIAL฀ PROCEEDINGS฀ TO฀ A฀ DEMOCRATIC฀ SOCIETY�฀
THERE฀ WAS฀ DISAGREEMENT฀ IN฀ THE฀ COURTS฀ BELOW฀ AS฀ TO฀
WHETHER฀THE฀WEIGHT฀TO฀BE฀ASSIGNED฀TO฀THE฀OPEN฀COURT฀
PRINCIPLE฀SHOULD฀VARY฀DEPENDING฀ON฀THE฀NATURE฀OF฀THE฀
PROCEEDING�

฀ /N฀THIS฀ISSUE�฀2OBERTSON฀*�!�฀WAS฀OF฀THE฀VIEW฀THAT฀
THE฀NATURE฀OF฀THE฀CASE฀AND฀THE฀LEVEL฀OF฀MEDIA฀INTEREST฀
WERE฀ IRRELEVANT฀ CONSIDERATIONS�฀ /N฀ THE฀ OTHER฀ HAND�฀
%VANS฀*�!�฀HELD฀THAT฀THE฀MOTIONS฀JUDGE฀WAS฀CORRECT฀
IN฀TAKING฀INTO฀ACCOUNT฀THAT฀THIS฀JUDICIAL฀REVIEW฀APPLI

CATION฀WAS฀ONE฀OF฀SIGNIlCANT฀PUBLIC฀AND฀MEDIA฀INTER

EST�฀ )N฀MY฀VIEW�฀ ALTHOUGH฀ THE฀PUBLIC฀NATURE฀OF฀ THE฀
CASE฀MAY฀BE฀A฀FACTOR฀WHICH฀STRENGTHENS฀THE฀IMPOR

TANCE฀OF฀OPEN฀JUSTICE฀IN฀A฀PARTICULAR฀CASE�฀THE฀LEVEL฀OF฀
MEDIA฀INTEREST฀SHOULD฀NOT฀BE฀TAKEN฀INTO฀ACCOUNT฀AS฀AN฀
INDEPENDENT฀CONSIDERATION�

฀ 3INCE฀ CASES฀ INVOLVING฀ PUBLIC฀ INSTITUTIONS฀ WILL฀
GENERALLY฀ RELATE฀ MORE฀ CLOSELY฀ TO฀ THE฀ CORE฀ VALUE฀ OF฀
PUBLIC฀ PARTICIPATION฀ IN฀ THE฀ POLITICAL฀ PROCESS�฀ THE฀
PUBLIC฀NATURE฀OF฀A฀PROCEEDING฀SHOULD฀BE฀TAKEN฀INTO฀
CONSIDERATION฀WHEN฀ASSESSING฀THE฀MERITS฀OF฀A฀CONl

DENTIALITY฀ORDER�฀)T฀IS฀IMPORTANT฀TO฀NOTE฀THAT฀THIS฀CORE฀
VALUE฀WILL฀ ฀BE฀ENGAGED฀WHERE฀THE฀OPEN฀COURT฀
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FONDAMENTALE฀ SERA฀ TOUJOURS฀ ENGAG£E฀ LORSQUE฀ SERA฀
MIS฀EN฀CAUSE฀LE฀PRINCIPE฀DE฀LA฀PUBLICIT£฀DES฀D£BATS฀
JUDICIAIRES�฀VU฀L�IMPORTANCE฀DE฀LA฀TRANSPARENCE฀JUDI

CIAIRE฀DANS฀UNE฀SOCI£T£฀D£MOCRATIQUE�฀4OUTEFOIS�฀ LE฀
LIEN฀ ENTRE฀ LA฀ PUBLICIT£฀ DES฀ D£BATS฀ JUDICIAIRES฀ ET฀ LA฀
PARTICIPATION฀DU฀PUBLIC฀DANS฀ LE฀PROCESSUS฀POLITIQUE฀
S�ACCENTUE฀LORSQUE฀LE฀PROCESSUS฀POLITIQUE฀EST฀£GALE

MENT฀ENGAG£฀PAR฀LA฀SUBSTANCE฀DE฀LA฀PROC£DURE�฀3OUS฀
CE฀RAPPORT�฀JE฀SUIS฀D�ACCORD฀AVEC฀CE฀QUE฀DIT฀LE฀JUGE฀
%VANS฀�AU฀PAR�฀��	฀�

฀ "IEN฀ QUE฀ TOUS฀ LES฀ LITIGES฀ SOIENT฀ IMPORTANTS฀ POUR฀ LES฀
PARTIES�฀ET฀QU�IL฀EN฀VA฀DE฀L�INT£RãT฀DU฀PUBLIC฀QUE฀LES฀AFFAIRES฀
SOUMISES฀AUX฀TRIBUNAUX฀SOIENT฀TRAIT£ES฀DE฀FA½ON฀£QUITABLE฀
ET฀APPROPRI£E�฀CERTAINES฀AFFAIRES฀SOULÞVENT฀DES฀QUESTIONS฀
QUI฀TRANSCENDENT฀LES฀INT£RãTS฀IMM£DIATS฀DES฀PARTIES฀AINSI฀
QUE฀L�INT£RãT฀DU฀PUBLIC฀EN฀G£N£RAL฀DANS฀LA฀BONNE฀ADMINIS

TRATION฀DE฀LA฀JUSTICE�฀ET฀QUI฀ONT฀UNE฀SIGNIlCATION฀BEAUCOUP฀
PLUS฀GRANDE฀POUR฀LE฀PUBLIC�

฀ ,A฀ REQUãTE฀ EST฀ LI£E฀ Í฀ UNE฀ DEMANDE฀ DE฀ CONTR¯LE฀
JUDICIAIRE฀D�UNE฀D£CISION฀DU฀GOUVERNEMENT฀DE฀lNAN

CER฀ UN฀ PROJET฀ D�£NERGIE฀ NUCL£AIRE�฀ ,A฀ DEMANDE฀ EST฀
CLAIREMENT฀DE฀NATURE฀PUBLIQUE�฀PUISQU�ELLE฀A฀TRAIT฀Í฀
LA฀DISTRIBUTION฀DE฀FONDS฀PUBLICS฀EN฀RAPPORT฀AVEC฀UNE฀
QUESTION฀ DONT฀ L�INT£RãT฀ PUBLIC฀ A฀ £T£฀ D£MONTR£�฀ $E฀
PLUS�฀COMME฀LE฀SOULIGNE฀LE฀JUGE฀%VANS�฀LA฀TRANSPA

RENCE฀DU฀PROCESSUS฀ET฀LA฀PARTICIPATION฀DU฀PUBLIC฀ONT฀
UNE฀IMPORTANCE฀FONDAMENTALE฀SOUS฀LE฀R£GIME฀DE฀LA฀
,#�%�฀%N฀EFFET�฀PAR฀LEUR฀NATURE฀MãME�฀LES฀QUESTIONS฀
ENVIRONNEMENTALES฀ ONT฀ UNE฀ PORT£E฀ PUBLIQUE฀ CONSI

D£RABLE�฀ ET฀ LA฀ TRANSPARENCE฀ DES฀ D£BATS฀ JUDICIAIRES฀
SUR฀ LES฀ QUESTIONS฀ ENVIRONNEMENTALES฀ M£RITE฀ G£N£

RALEMENT฀UN฀DEGR£฀£LEV£฀DE฀PROTECTION�฀°฀CET฀£GARD�฀
JE฀ SUIS฀ D�ACCORD฀ AVEC฀ LE฀ JUGE฀%VANS฀POUR฀ CONCLURE฀
QUE฀L�INT£RãT฀PUBLIC฀EST฀EN฀L�ESPÞCE฀PLUS฀ENGAG£฀QUE฀
S�IL฀ S�AGISSAIT฀D�UN฀ LITIGE฀ENTRE฀PERSONNES฀PRIV£ES฀Í฀
L�£GARD฀D�INT£RãTS฀PUREMENT฀PRIV£S�

฀ *�ESTIME฀TOUTEFOIS฀AVEC฀£GARDS฀QUE�฀DANS฀LA฀MESURE฀
OÂ฀IL฀SE฀FONDE฀SUR฀L�INT£RãT฀DES฀M£DIAS฀COMME฀INDICE฀
DE฀ L�INT£RãT฀ DU฀ PUBLIC�฀ LE฀ JUGE฀ %VANS฀ FAIT฀ ERREUR�฀°฀
MON฀AVIS�฀ IL฀EST฀ IMPORTANT฀D�£TABLIR฀UNE฀DISTINCTION฀
ENTRE฀ L�INT£RãT฀ DU฀ PUBLIC฀ ET฀ L�INT£RãT฀ DES฀ M¤DIAS฀ ET�฀
COMME฀ LE฀ JUGE฀ 2OBERTSON�฀ JE฀ NOTE฀ QUE฀ LA฀ COUVER

TURE฀M£DIATIQUE฀NE฀PEUT฀ãTRE฀CONSID£R£E฀COMME฀UNE฀
MESURE฀IMPARTIALE฀DE฀L�INT£RãT฀PUBLIC�฀#�EST฀LA฀NATURE฀
PUBLIQUE฀ DE฀ L�INSTANCE฀ QUI฀ ACCENTUE฀ LE฀ BESOIN฀ DE฀
TRANSPARENCE�฀ET฀CETTE฀NATURE฀PUBLIQUE฀NE฀SE฀ REmÞTE฀

PRINCIPLE฀IS฀ENGAGED฀OWING฀TO฀THE฀IMPORTANCE฀OF฀OPEN฀
JUSTICE฀TO฀A฀DEMOCRATIC฀SOCIETY�฀(OWEVER�฀WHERE฀THE฀
POLITICAL฀ PROCESS฀ IS฀ ALSO฀ ENGAGED฀ BY฀ THE฀ SUBSTANCE฀
OF฀ THE฀ PROCEEDINGS�฀ THE฀ CONNECTION฀ BETWEEN฀ OPEN฀
PROCEEDINGS฀AND฀PUBLIC฀PARTICIPATION฀IN฀THE฀POLITICAL฀
PROCESS฀WILL฀ INCREASE�฀!S฀SUCH�฀ )฀AGREE฀WITH฀%VANS฀
*�!�฀IN฀THE฀COURT฀BELOW฀WHERE฀HE฀STATED�฀AT฀PARA�฀���

฀ 7HILE฀ ALL฀ LITIGATION฀ IS฀ IMPORTANT฀ TO฀ THE฀ PARTIES�฀ AND฀
THERE฀IS฀A฀PUBLIC฀INTEREST฀IN฀ENSURING฀THE฀FAIR฀AND฀APPRO

PRIATE฀ADJUDICATION฀OF฀ALL฀LITIGATION฀THAT฀COMES฀BEFORE฀THE฀
COURTS�฀SOME฀CASES฀RAISE฀ISSUES฀THAT฀TRANSCEND฀THE฀IMME

DIATE฀INTERESTS฀OF฀THE฀PARTIES฀AND฀THE฀GENERAL฀PUBLIC฀INTER

EST฀IN฀THE฀DUE฀ADMINISTRATION฀OF฀JUSTICE�฀AND฀HAVE฀A฀MUCH฀
WIDER฀PUBLIC฀INTEREST฀SIGNIlCANCE�

฀ 4HIS฀ MOTION฀ RELATES฀ TO฀ AN฀ APPLICATION฀ FOR฀ JUDI

CIAL฀ REVIEW฀ OF฀ A฀ DECISION฀ BY฀ THE฀ GOVERNMENT฀ TO฀
FUND฀A฀NUCLEAR฀ENERGY฀PROJECT�฀3UCH฀AN฀APPLICATION฀
IS฀CLEARLY฀OF฀A฀PUBLIC฀NATURE�฀AS฀IT฀RELATES฀TO฀THE฀DIS

TRIBUTION฀OF฀PUBLIC฀ FUNDS฀ IN฀ RELATION฀ TO฀ AN฀ ISSUE฀OF฀
DEMONSTRATED฀PUBLIC฀INTEREST�฀-OREOVER�฀AS฀POINTED฀
OUT฀BY฀%VANS฀*�!��฀OPENNESS฀AND฀PUBLIC฀PARTICIPATION฀
ARE฀ OF฀ FUNDAMENTAL฀ IMPORTANCE฀ UNDER฀ THE฀ #%!!�฀
)NDEED�฀ BY฀ THEIR฀ VERY฀ NATURE�฀ ENVIRONMENTAL฀ MAT

TERS฀CARRY฀SIGNIlCANT฀PUBLIC฀IMPORT�฀AND฀OPENNESS฀IN฀
JUDICIAL฀PROCEEDINGS฀INVOLVING฀ENVIRONMENTAL฀ISSUES฀
WILL฀GENERALLY฀ATTRACT฀A฀HIGH฀DEGREE฀OF฀PROTECTION�฀)N฀
THIS฀REGARD�฀)฀AGREE฀WITH฀%VANS฀*�!�฀THAT฀THE฀PUBLIC฀
INTEREST฀IS฀ENGAGED฀HERE฀MORE฀THAN฀IT฀WOULD฀BE฀IF฀THIS฀
WERE฀ AN฀ ACTION฀ BETWEEN฀ PRIVATE฀ PARTIES฀ RELATING฀ TO฀
PURELY฀PRIVATE฀INTERESTS�

฀ (OWEVER�฀WITH฀ RESPECT�฀ TO฀ THE฀EXTENT฀ THAT฀%VANS฀
*�!�฀ RELIED฀ ON฀ MEDIA฀ INTEREST฀ AS฀ AN฀ INDICIUM฀ OF฀
PUBLIC฀ INTEREST�฀ THIS฀WAS฀AN฀ERROR�฀ )N฀MY฀VIEW�฀ IT฀ IS฀
IMPORTANT฀TO฀DISTINGUISH฀PUBLIC฀INTEREST�฀FROM฀MEDIA฀
INTEREST�฀AND฀)฀AGREE฀WITH฀2OBERTSON฀*�!�฀THAT฀MEDIA฀
EXPOSURE฀ CANNOT฀ BE฀ VIEWED฀ AS฀ AN฀ IMPARTIAL฀ MEAS

URE฀OF฀PUBLIC฀INTEREST�฀)T฀ IS฀THE฀PUBLIC฀NATURE฀OF฀THE฀
PROCEEDINGS฀WHICH฀INCREASES฀THE฀NEED฀FOR฀OPENNESS�฀
AND฀ THIS฀ PUBLIC฀ NATURE฀ IS฀ NOT฀ NECESSARILY฀ REmECTED฀
BY฀ THE฀MEDIA฀DESIRE฀ TO฀PROBE฀ THE฀FACTS฀OF฀ THE฀CASE�฀
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PAS฀N£CESSAIREMENT฀DANS฀LE฀D£SIR฀DES฀M£DIAS฀D�EXA

MINER฀LES฀FAITS฀DE฀L�AFFAIRE�฀*E฀R£ITÞRE฀L�AVERTISSEMENT฀
DONN£฀PAR฀ LE฀ JUGE฀EN฀CHEF฀$ICKSON฀DANS฀+EEGSTRA�฀
PR£CIT£�฀P�฀����฀OÂ฀ IL฀DIT฀QUE฀MãME฀SI฀ L�EXPRESSION฀
EN฀CAUSE฀DOIT฀ãTRE฀EXAMIN£E฀DANS฀SES฀RAPPORTS฀AVEC฀
LES฀VALEURS฀ FONDAMENTALES�฀i฀NOUS฀DEVONS฀VEILLER฀Í฀
NE฀PAS฀JUGER฀L�EXPRESSION฀EN฀FONCTION฀DE฀SA฀POPULA

RIT£฀w�

฀ -ãME฀ SI฀ L�INT£RãT฀DU฀PUBLIC฀ Í฀ LA฀PUBLICIT£฀DE฀ LA฀
DEMANDE฀DE฀CONTR¯LE฀ JUDICIAIRE฀DANS฀SON฀ENSEMBLE฀
EST฀IMPORTANT�฀Í฀MON฀AVIS�฀IL฀IMPORTE฀TOUT฀AUTANT฀DE฀
PRENDRE฀EN฀COMPTE฀LA฀NATURE฀ET฀LA฀PORT£E฀DES฀RENSEI

GNEMENTS฀ VIS£S฀ PAR฀ L�ORDONNANCE฀ DEMAND£E�฀ LORS

QU�IL฀S�AGIT฀D�APPR£CIER฀LE฀POIDS฀DE฀L�INT£RãT฀PUBLIC�฀
!VEC฀ £GARDS�฀ LE฀ JUGE฀ DES฀ REQUãTES฀ A฀ COMMIS฀ UNE฀
ERREUR฀EN฀NE฀TENANT฀PAS฀COMPTE฀DE฀LA฀PORT£E฀LIMIT£E฀
DE฀ L�ORDONNANCE฀DANS฀ SON฀APPR£CIATION฀DE฀ L�INT£RãT฀
DU฀PUBLIC฀Í฀LA฀COMMUNICATION฀ET฀EN฀ACCORDANT฀DONC฀
UN฀POIDS฀EXCESSIF฀Í฀CE฀FACTEUR�฀3OUS฀CE฀RAPPORT�฀JE฀NE฀
PARTAGE฀PAS฀LA฀CONCLUSION฀SUIVANTE฀DU฀JUGE฀%VANS฀�AU฀
PAR�฀��	฀�

฀ 0AR฀ CONS£QUENT�฀ ON฀ NE฀ PEUT฀ DIRE฀ QU�APRÞS฀ QUE฀
LE฀ JUGE฀ DES฀ REQUãTES฀ EUT฀ EXAMIN£฀ LA฀ NATURE฀ DE฀ CE฀ LITIGE฀
ET฀£VALU£฀L�IMPORTANCE฀DE฀L�INT£RãT฀DU฀PUBLIC฀Í฀LA฀฀PUBLI

CIT£฀ DES฀ PROC£DURES�฀ IL฀ AURAIT฀ DANS฀ LES฀ CIRCONSTANCES฀
ACCORD£฀ TROP฀ D�IMPORTANCE฀ Í฀ CE฀ FACTEUR�฀ MãME฀ SI฀ LA฀
CONlDENTIALIT£฀N�EST฀DEMAND£E฀QUE฀POUR฀TROIS฀DOCUMENTS฀
PARMI฀ LA฀MONTAGNE฀DE฀DOCUMENTS฀D£POS£S฀EN฀ L�INSTANCE฀
ET฀ QUE฀ LEUR฀ CONTENU฀ D£PASSE฀ PROBABLEMENT฀ LES฀ CONNAIS

SANCES฀DE฀CEUX฀QUI฀N�ONT฀PAS฀L�EXPERTISE฀TECHNIQUE฀N£CES

SAIRE�

,A฀ PUBLICIT£฀ DES฀ D£BATS฀ JUDICIAIRES฀ EST฀ UN฀ PRINCIPE฀
FONDAMENTALEMENT฀ IMPORTANT�฀ SURTOUT฀ LORSQUE฀ LA฀
SUBSTANCE฀ DE฀ LA฀ PROC£DURE฀ EST฀ DE฀ NATURE฀ PUBLIQUE�฀
#ELA฀ NE฀ LIBÞRE฀ TOUTEFOIS฀ AUCUNEMENT฀ DE฀ L�OBLIGA

TION฀ D�APPR£CIER฀ LE฀ POIDS฀ Í฀ ACCORDER฀ Í฀ CE฀ PRINCIPE฀
EN฀ FONCTION฀DES฀ LIMITES฀ PARTICULIÞRES฀ QU�IMPOSERAIT฀
L�ORDONNANCE฀ DE฀ CONlDENTIALIT£฀ Í฀ LA฀ PUBLICIT£฀ DES฀
D£BATS�฀#OMME฀LE฀DIT฀LE฀JUGE฀7ILSON฀DANS฀%DMONTON฀
*OURNAL�฀PR£CIT£�฀P�฀����
����฀�

฀ 5NE฀ CHOSE฀ SEMBLE฀ CLAIRE฀ ET฀ C�EST฀ QU�IL฀ NE฀ FAUT฀ PAS฀
£VALUER฀UNE฀VALEUR฀ SELON฀ LA฀M£THODE฀G£N£RALE฀ ET฀ L�AUTRE฀
VALEUR฀EN฀CONmIT฀AVEC฀ELLE฀SELON฀LA฀M£THODE฀CONTEXTUELLE�฀
!GIR฀AINSI฀POURRAIT฀FORT฀BIEN฀REVENIR฀Í฀PR£JUGER฀DE฀L�ISSUE฀
DU฀ LITIGE฀ EN฀ DONNANT฀ Í฀ LA฀ VALEUR฀ EXAMIN£E฀ DE฀ MANIÞRE฀
G£N£RALE฀PLUS฀D�IMPORTANCE฀QUE฀NE฀L�EXIGE฀LE฀CONTEXTE฀DE฀
L�AFFAIRE�

)฀ REITERATE฀ THE฀ CAUTION฀ GIVEN฀ BY฀ $ICKSON฀ #�*�฀ IN฀
+EEGSTRA�฀ SUPRA�฀ AT฀ P�฀ ����฀ WHERE฀ HE฀ STATED฀ THAT�฀
WHILE฀ THE฀SPEECH฀ IN฀QUESTION฀MUST฀BE฀EXAMINED฀ IN฀
LIGHT฀ OF฀ ITS฀ RELATION฀ TO฀ THE฀ CORE฀ VALUES�฀ hWE฀ MUST฀
GUARD฀CAREFULLY฀AGAINST฀ JUDGING฀EXPRESSION฀ACCORD

ING฀TO฀ITS฀POPULARITYv�

฀ !LTHOUGH฀THE฀PUBLIC฀INTEREST฀IN฀OPEN฀ACCESS฀TO฀THE฀
JUDICIAL฀REVIEW฀APPLICATION฀AS฀A฀WHOLE฀IS฀SUBSTANTIAL�฀
IN฀MY฀VIEW�฀IT฀IS฀ALSO฀IMPORTANT฀TO฀BEAR฀IN฀MIND฀THE฀
NATURE฀AND฀SCOPE฀OF฀ THE฀ INFORMATION฀ FOR฀WHICH฀ THE฀
ORDER฀ IS฀ SOUGHT฀ IN฀ ASSIGNING฀ WEIGHT฀ TO฀ THE฀ PUBLIC฀
INTEREST�฀ 7ITH฀ RESPECT�฀ THE฀ MOTIONS฀ JUDGE฀ ERRED฀ IN฀
FAILING฀ TO฀ CONSIDER฀ THE฀ NARROW฀ SCOPE฀ OF฀ THE฀ ORDER฀
WHEN฀HE฀CONSIDERED฀THE฀PUBLIC฀INTEREST฀IN฀DISCLOSURE�฀
AND฀CONSEQUENTLY฀ATTACHED฀EXCESSIVE฀WEIGHT฀TO฀THIS฀
FACTOR�฀ )N฀ THIS฀ CONNECTION�฀ )฀ RESPECTFULLY฀ DISAGREE฀
WITH฀THE฀FOLLOWING฀CONCLUSION฀OF฀%VANS฀*�!��฀AT฀PARA�฀
���

฀ 4HUS�฀HAVING฀CONSIDERED฀THE฀NATURE฀OF฀THIS฀LITIGATION�฀
AND฀HAVING฀ASSESSED฀ THE฀EXTENT฀OF฀PUBLIC฀ INTEREST฀ IN฀ THE฀
OPENNESS฀OF฀THE฀PROCEEDINGS฀IN฀THE฀CASE฀BEFORE฀HIM�฀THE฀
-OTIONS฀*UDGE฀CANNOT฀BE฀SAID฀IN฀ALL฀THE฀CIRCUMSTANCES฀TO฀
HAVE฀GIVEN฀THIS฀FACTOR฀UNDUE฀WEIGHT�฀EVEN฀THOUGH฀CONl

DENTIALITY฀IS฀CLAIMED฀FOR฀ONLY฀THREE฀DOCUMENTS฀AMONG฀THE฀
SMALL฀MOUNTAIN฀OF฀PAPER฀lLED฀IN฀THIS฀CASE�฀AND฀THEIR฀CON

TENT฀IS฀LIKELY฀TO฀BE฀BEYOND฀THE฀COMPREHENSION฀OF฀ALL฀BUT฀
THOSE฀EQUIPPED฀WITH฀THE฀NECESSARY฀TECHNICAL฀EXPERTISE�

/PEN฀JUSTICE฀IS฀A฀FUNDAMENTALLY฀IMPORTANT฀PRINCIPLE�฀
PARTICULARLY฀WHEN฀THE฀SUBSTANCE฀OF฀THE฀PROCEEDINGS฀
IS฀PUBLIC฀ IN฀NATURE�฀(OWEVER�฀ THIS฀DOES฀NOT฀DETRACT฀
FROM฀ THE฀DUTY฀ TO฀ ATTACH฀WEIGHT฀ TO฀ THIS฀PRINCIPLE฀ IN฀
ACCORDANCE฀ WITH฀ THE฀ SPECIlC฀ LIMITATIONS฀ ON฀ OPEN

NESS฀ THAT฀ THE฀ CONlDENTIALITY฀ ORDER฀ WOULD฀ HAVE�฀!S฀
7ILSON฀*�฀OBSERVED฀IN฀%DMONTON฀*OURNAL�฀SUPRA�฀AT฀
PP�฀����
���

฀ /NE฀THING฀SEEMS฀CLEAR฀AND฀THAT฀IS฀THAT฀ONE฀SHOULD฀NOT฀
BALANCE฀ONE฀VALUE฀AT฀LARGE฀AND฀THE฀CONmICTING฀VALUE฀IN฀ITS฀
CONTEXT�฀4O฀DO฀SO฀COULD฀WELL฀BE฀TO฀PRE
JUDGE฀THE฀ISSUE฀BY฀
PLACING฀MORE฀WEIGHT฀ON฀THE฀VALUE฀DEVELOPED฀AT฀LARGE฀THAN฀
IS฀APPROPRIATE฀IN฀THE฀CONTEXT฀OF฀THE฀CASE�
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฀ °฀MON฀AVIS�฀IL฀IMPORTE฀DE฀RECONNA¦TRE฀QUE�฀MALGR£฀
L�INT£RãT฀ SIGNIlCATIF฀ QUE฀ PORTE฀ LE฀ PUBLIC฀ Í฀ CES฀ PRO

C£DURES�฀ L�ORDONNANCE฀ DEMAND£E฀ N�ENTRAVERAIT฀ QUE฀
L£GÞREMENT฀ LA฀PUBLICIT£฀DE฀ LA฀DEMANDE฀DE฀CONTR¯LE฀
JUDICIAIRE�฀ ,A฀ PORT£E฀ £TROITE฀ DE฀ L�ORDONNANCE฀ ASSO

CI£E฀Í฀LA฀NATURE฀HAUTEMENT฀TECHNIQUE฀DES฀DOCUMENTS฀
CONlDENTIELS฀ TEMPÞRE฀ CONSID£RABLEMENT฀ LES฀ EFFETS฀
PR£JUDICIABLES฀ QUE฀ L�ORDONNANCE฀ DE฀ CONlDENTIALIT£฀
POURRAIT฀ AVOIR฀ SUR฀ L�INT£RãT฀ DU฀PUBLIC฀ Í฀ LA฀PUBLICIT£฀
DES฀D£BATS฀JUDICIAIRES�

฀ 0OUR฀TRAITER฀DES฀EFFETS฀QU�AURAIT฀L�ORDONNANCE฀DE฀
CONlDENTIALIT£฀ SUR฀ LA฀ LIBERT£฀ D�EXPRESSION�฀ IL฀ FAUT฀
AUSSI฀SE฀RAPPELER฀QU�IL฀SE฀PEUT฀QUE฀L�APPELANTE฀N�AIT฀
PAS฀ Í฀ SOULEVER฀ DE฀ MOYENS฀ DE฀ D£FENSE฀ VIS£S฀ PAR฀ LA฀
,#�%�฀AUQUEL฀CAS฀LES฀DOCUMENTS฀CONlDENTIELS฀PER

DRAIENT฀LEUR฀PERTINENCE฀ET฀LA฀LIBERT£฀D�EXPRESSION฀NE฀
SERAIT฀PAS฀TOUCH£E฀PAR฀L�ORDONNANCE�฀4OUTEFOIS�฀PUIS

QUE฀ L�UTILIT£฀ DES฀ DOCUMENTS฀ CONlDENTIELS฀ NE฀ SERA฀
PAS฀D£TERMIN£E฀AVANT฀UN฀CERTAIN฀TEMPS�฀L�APPELANTE฀
N�AURAIT฀PLUS�฀ EN฀ L�ABSENCE฀D�ORDONNANCE฀DE฀CONl

DENTIALIT£�฀QUE฀LE฀CHOIX฀ENTRE฀SOIT฀PRODUIRE฀LES฀DOCU

MENTS฀EN฀VIOLATION฀DE฀SES฀OBLIGATIONS�฀SOIT฀LES฀RETENIR฀
DANS฀L�ESPOIR฀DE฀NE฀PAS฀AVOIR฀Í฀PR£SENTER฀DE฀D£FENSE฀
EN฀ VERTU฀ DE฀ LA฀ ,#�%฀ OU฀ DE฀ POUVOIR฀ ASSURER฀ EFFEC

TIVEMENT฀SA฀D£FENSE฀SANS฀LES฀DOCUMENTS฀PERTINENTS�฀
3I฀ELLE฀OPTE฀POUR฀LE฀PREMIER฀CHOIX฀ET฀QUE฀LE฀TRIBUNAL฀
CONCLUT฀PAR฀LA฀SUITE฀QUE฀LES฀MOYENS฀DE฀D£FENSE฀VIS£S฀
PAR฀ LA฀ ,#�%฀ NE฀ SONT฀ PAS฀ APPLICABLES�฀ L�APPELANTE฀
AURA฀ SUBI฀ LE฀ PR£JUDICE฀ DE฀ VOIR฀ SES฀ RENSEIGNEMENTS฀
CONlDENTIELS฀ ET฀ D£LICATS฀ TOMBER฀ DANS฀ LE฀ DOMAINE฀
PUBLIC฀SANS฀QUE฀ LE฀PUBLIC฀N�EN฀ TIRE฀D�AVANTAGE฀COR

RESPONDANT�฀ -ãME฀ SI฀ SA฀ R£ALISATION฀ EST฀ LOIN฀ D�ãTRE฀
CERTAINE�฀LA฀POSSIBILIT£฀D�UN฀TEL฀SC£NARIO฀MILITE฀£GALE

MENT฀EN฀FAVEUR฀DE฀L�ORDONNANCE฀SOLLICIT£E�

฀ %N฀ARRIVANT฀Í฀CETTE฀CONCLUSION�฀JE฀NOTE฀QUE฀SI฀L�AP

PELANTE฀ N�A฀ PAS฀ Í฀ INVOQUER฀ LES฀ MOYENS฀ DE฀ D£FENSE฀
PERTINENTS฀ EN฀ VERTU฀ DE฀ LA฀ ,#�%�฀ IL฀ EST฀ £GALEMENT฀
VRAI฀ QUE฀ SON฀ DROIT฀ Í฀ UN฀ PROCÞS฀ £QUITABLE฀ NE฀ SERA฀
PAS฀ENTRAV£฀MãME฀EN฀CAS฀DE฀REFUS฀DE฀L�ORDONNANCE฀
DE฀ CONlDENTIALIT£�฀ *E฀ NE฀ RETIENS฀ TOUTEFOIS฀ PAS฀ CELA฀
COMME฀ FACTEUR฀ MILITANT฀ CONTRE฀ L�ORDONNANCE฀ PARCE฀
QUE�฀SI฀ELLE฀EST฀ACCORD£E฀ET฀QUE฀LES฀DOCUMENTS฀CON

lDENTIELS฀NE฀SONT฀PAS฀N£CESSAIRES�฀ IL฀N�Y฀AURA฀ALORS฀
AUCUN฀ EFFET฀ PR£JUDICIABLE฀ NI฀ SUR฀ L�INT£RãT฀ DU฀PUBLIC฀
Í฀ LA฀ LIBERT£฀ D�EXPRESSION฀ NI฀ SUR฀ LES฀ DROITS฀ COM

MERCIAUX฀ OU฀ LE฀ DROIT฀ DE฀ L�APPELANTE฀ Í฀ UN฀ PROCÞS฀

฀ )N฀MY฀VIEW�฀ IT฀ IS฀ IMPORTANT฀ THAT�฀ ALTHOUGH฀ THERE฀
IS฀ SIGNIlCANT฀ PUBLIC฀ INTEREST฀ IN฀ THESE฀ PROCEEDINGS�฀
OPEN฀ACCESS฀TO฀THE฀JUDICIAL฀REVIEW฀APPLICATION฀WOULD฀
BE฀ONLY฀SLIGHTLY฀ IMPEDED฀BY฀THE฀ORDER฀SOUGHT�฀4HE฀
NARROW฀SCOPE฀OF฀ THE฀ORDER฀COUPLED฀WITH฀THE฀HIGHLY฀
TECHNICAL฀NATURE฀OF฀THE฀#ONlDENTIAL฀$OCUMENTS฀SIG

NIlCANTLY฀ TEMPER฀ THE฀ DELETERIOUS฀ EFFECTS฀ THE฀ CONl

DENTIALITY฀ORDER฀WOULD฀HAVE฀ON฀THE฀PUBLIC฀INTEREST฀IN฀
OPEN฀COURTS�

฀ )N฀ ADDRESSING฀ THE฀ EFFECTS฀ THAT฀ THE฀ CONlDENTIAL

ITY฀ORDER฀WOULD฀HAVE฀ON฀ FREEDOM฀OF฀ EXPRESSION�฀ IT฀
SHOULD฀ALSO฀BE฀BORNE฀IN฀MIND฀THAT฀THE฀APPELLANT฀MAY฀
NOT฀HAVE฀TO฀RAISE฀DEFENCES฀UNDER฀THE฀#%!!�฀IN฀WHICH฀
CASE฀ THE฀ #ONlDENTIAL฀ $OCUMENTS฀ WOULD฀ BE฀ IRREL

EVANT฀ TO฀ THE฀PROCEEDINGS�฀WITH฀ THE฀ RESULT฀ THAT฀ FREE

DOM฀OF฀EXPRESSION฀WOULD฀BE฀UNAFFECTED฀BY฀THE฀ORDER�฀
(OWEVER�฀ SINCE฀ THE฀ NECESSITY฀ OF฀ THE฀ #ONlDENTIAL฀
$OCUMENTS฀WILL฀NOT฀BE฀DETERMINED฀FOR฀SOME฀TIME�฀IN฀
THE฀ABSENCE฀OF฀A฀CONlDENTIALITY฀ORDER�฀THE฀APPELLANT฀
WOULD฀BE฀LEFT฀WITH฀THE฀CHOICE฀OF฀EITHER฀SUBMITTING฀THE฀
DOCUMENTS฀IN฀BREACH฀OF฀ITS฀OBLIGATIONS�฀OR฀WITHHOLD

ING฀THE฀DOCUMENTS฀IN฀THE฀HOPES฀THAT฀EITHER฀IT฀WILL฀NOT฀
HAVE฀TO฀PRESENT฀A฀DEFENCE฀UNDER฀THE฀#%!!�฀OR฀ THAT฀
IT฀WILL฀BE฀ABLE฀TO฀MOUNT฀A฀SUCCESSFUL฀DEFENCE฀IN฀THE฀
ABSENCE฀OF฀ THESE฀ RELEVANT฀DOCUMENTS�฀ )F฀ IT฀ CHOOSES฀
THE฀FORMER฀OPTION�฀AND฀THE฀DEFENCES฀UNDER฀THE฀#%!!฀
ARE฀LATER฀FOUND฀NOT฀TO฀APPLY�฀THEN฀THE฀APPELLANT฀WILL฀
HAVE฀SUFFERED฀THE฀PREJUDICE฀OF฀HAVING฀ITS฀CONlDENTIAL฀
AND฀ SENSITIVE฀ INFORMATION฀ RELEASED฀ INTO฀ THE฀ PUBLIC฀
DOMAIN�฀WITH฀NO฀CORRESPONDING฀BENElT฀TO฀THE฀PUBLIC�฀
!LTHOUGH฀THIS฀SCENARIO฀IS฀FAR฀FROM฀CERTAIN�฀THE฀POS

SIBILITY฀OF฀SUCH฀AN฀OCCURRENCE฀ALSO฀WEIGHS฀IN฀FAVOUR฀
OF฀GRANTING฀THE฀ORDER฀SOUGHT�

฀ )N฀ COMING฀ TO฀ THIS฀ CONCLUSION�฀ )฀ NOTE฀ THAT฀ IF฀ THE฀
APPELLANT฀ IS฀ NOT฀ REQUIRED฀ TO฀ INVOKE฀ THE฀ RELEVANT฀
DEFENCES฀ UNDER฀ THE฀ #%!!�฀ IT฀ IS฀ ALSO฀ TRUE฀ THAT฀ THE฀
APPELLANT�S฀FAIR฀TRIAL฀RIGHT฀WILL฀NOT฀BE฀IMPEDED�฀EVEN฀
IF฀THE฀CONlDENTIALITY฀ORDER฀IS฀NOT฀GRANTED�฀(OWEVER�฀
)฀ DO฀ NOT฀ TAKE฀ THIS฀ INTO฀ ACCOUNT฀ AS฀ A฀ FACTOR฀ WHICH฀
WEIGHS฀ IN฀ FAVOUR฀ OF฀ DENYING฀ THE฀ ORDER฀ BECAUSE�฀ IF฀
THE฀ORDER฀IS฀GRANTED฀AND฀THE฀#ONlDENTIAL฀$OCUMENTS฀
ARE฀NOT฀REQUIRED�฀THERE฀WILL฀BE฀NO฀DELETERIOUS฀EFFECTS฀
ON฀EITHER฀ THE฀PUBLIC฀ INTEREST฀ IN฀ FREEDOM฀OF฀EXPRES

SION฀OR฀ THE฀APPELLANT�S฀COMMERCIAL฀ INTERESTS฀OR฀FAIR฀
TRIAL฀RIGHT�฀4HIS฀NEUTRAL฀RESULT฀IS฀IN฀CONTRAST฀WITH฀THE฀

��

��

��

2
0
0
2
 S

C
C

 4
1
 (

C
a
n
L
II

)



��� 3)%22!฀#,5"฀V�฀#!.!$!฀�-).)34%2฀/&฀&).!.#%	฀ ฀)ACOBUCCI฀*� ;����=฀�฀3�#�2� ���3)%22!฀#,5"฀C�฀#!.!$!฀�-).)342%฀$%3฀&).!.#%3	฀ ฀,E฀JUGE฀)ACOBUCCI;����=฀�฀2�#�3�

£QUITABLE�฀#ETTE฀ ISSUE฀NEUTRE฀CONTRASTE฀AVEC฀ LE฀SC£

NARIO฀SUSMENTIONN£฀OÂ฀IL฀Y฀A฀REFUS฀DE฀L�ORDONNANCE฀
ET฀POSSIBILIT£฀D�ATTEINTE฀AUX฀DROITS฀COMMERCIAUX฀DE฀
L�APPELANTE฀ SANS฀ AVANTAGE฀ CORRESPONDANT฀ POUR฀ LE฀
PUBLIC�฀ 0AR฀ CONS£QUENT�฀ LE฀ FAIT฀ QUE฀ LES฀ DOCUMENTS฀
CONlDENTIELS฀ PUISSENT฀ NE฀ PAS฀ ãTRE฀ N£CESSAIRES฀ EST฀
UN฀ FACTEUR฀EN฀ FAVEUR฀DE฀ L�ORDONNANCE฀DE฀CONlDEN

TIALIT£�

฀ %N฀ R£SUM£�฀ LES฀ VALEURS฀ CENTRALES฀ DE฀ LA฀ LIBERT£฀
D�EXPRESSION฀ QUE฀ SONT฀ LA฀ RECHERCHE฀ DE฀ LA฀ V£RIT£฀ ET฀
LA฀ PROMOTION฀ D�UN฀ PROCESSUS฀ POLITIQUE฀ OUVERT฀ SONT฀
TRÞS฀£TROITEMENT฀LI£ES฀AU฀PRINCIPE฀DE฀LA฀PUBLICIT£฀DES฀
D£BATS฀JUDICIAIRES�฀ET฀SONT฀LES฀PLUS฀TOUCH£ES฀PAR฀UNE฀
ORDONNANCE฀LIMITANT฀CETTE฀PUBLICIT£�฀4OUTEFOIS�฀DANS฀
LE฀CONTEXTE฀EN฀ L�ESPÞCE�฀ L�ORDONNANCE฀DE฀CONlDEN

TIALIT£฀N�ENTRAVERAIT฀QUE฀ L£GÞREMENT฀ LA฀POURSUITE฀DE฀
CES฀VALEURS�฀ET฀POURRAIT฀MãME฀LES฀FAVORISER฀Í฀CERTAINS฀
£GARDS�฀°฀CE฀TITRE�฀L�ORDONNANCE฀N�AURAIT฀PAS฀D�EFFETS฀
PR£JUDICIABLES฀ IMPORTANTS฀ SUR฀ LA฀ LIBERT£฀ D�EXPRES

SION�

6))�฀฀฀#ONCLUSION

฀ $ANS฀LA฀POND£RATION฀DES฀DIVERS฀DROITS฀ET฀INT£RãTS฀
EN฀ JEU�฀ JE฀NOTE฀QUE฀ L�ORDONNANCE฀DE฀CONlDENTIALIT£฀
AURAIT฀DES฀EFFETS฀B£N£lQUES฀ IMPORTANTS฀ SUR฀ LE฀DROIT฀
DE฀L�APPELANTE฀Í฀UN฀PROCÞS฀£QUITABLE฀ET฀SUR฀LA฀LIBERT£฀
D�EXPRESSION�฀$�AUTRE฀PART�฀LES฀EFFETS฀PR£JUDICIABLES฀
DE฀L�ORDONNANCE฀DE฀CONlDENTIALIT£฀SUR฀LE฀PRINCIPE฀DE฀
LA฀PUBLICIT£฀DES฀D£BATS฀JUDICIAIRES฀ET฀LA฀LIBERT£฀D�EX

PRESSION฀SERAIENT฀MINIMES�฀%N฀OUTRE�฀SI฀L�ORDONNANCE฀
EST฀REFUS£E฀ET฀QU�AU฀COURS฀DU฀CONTR¯LE฀JUDICIAIRE฀L�AP

PELANTE฀N�EST฀PAS฀AMEN£E฀Í฀INVOQUER฀LES฀MOYENS฀DE฀
D£FENSE฀ PR£VUS฀ DANS฀ LA฀ ,#�%�฀ IL฀ SE฀ PEUT฀ QU�ELLE฀
SUBISSE฀ LE฀ PR£JUDICE฀ D�AVOIR฀ COMMUNIQU£฀ DES฀ REN

SEIGNEMENTS฀CONlDENTIELS฀EN฀VIOLATION฀DE฀SES฀OBLI

GATIONS฀SANS฀AVANTAGE฀CORRESPONDANT฀POUR฀LE฀DROIT฀DU฀
PUBLIC฀Í฀LA฀LIBERT£฀D�EXPRESSION�฀*E฀CONCLUS฀DONC฀QUE฀
LES฀ EFFETS฀ B£N£lQUES฀ DE฀ L�ORDONNANCE฀ L�EMPORTENT฀
SUR฀SES฀EFFETS฀PR£JUDICIABLES�฀ET฀QU�IL฀Y฀A฀ LIEU฀D�AC

CORDER฀L�ORDONNANCE�

฀ *E฀ SUIS฀ DONC฀ D�AVIS฀ D�ACCUEILLIR฀ LE฀ POURVOI฀ AVEC฀
D£PENS฀DEVANT฀TOUTES฀LES฀COURS�฀D�ANNULER฀L�ARRãT฀DE฀
LA฀#OUR฀D�APPEL฀F£D£RALE�฀ET฀D�ACCORDER฀L�ORDONNANCE฀
DE฀CONlDENTIALIT£฀SELON฀LES฀MODALIT£S฀DEMAND£ES฀PAR฀
L�APPELANTE฀EN฀VERTU฀DE฀LA฀RÞGLE฀���฀DES฀2ÞGLES฀DE฀LA฀
#OUR฀F£D£RALE฀�����	�

SCENARIO฀DISCUSSED฀ABOVE฀WHERE฀THE฀ORDER฀IS฀DENIED฀
AND฀ THE฀POSSIBILITY฀ARISES฀ THAT฀ THE฀APPELLANT�S฀COM

MERCIAL฀ INTERESTS฀WILL฀BE฀PREJUDICED฀WITH฀NO฀CORRE

SPONDING฀PUBLIC฀BENElT�฀!S฀A฀RESULT�฀THE฀FACT฀THAT฀THE฀
#ONlDENTIAL฀ $OCUMENTS฀ MAY฀ NOT฀ BE฀ REQUIRED฀ IS฀ A฀
FACTOR฀WHICH฀WEIGHS฀IN฀FAVOUR฀OF฀GRANTING฀THE฀CONl

DENTIALITY฀ORDER�

฀ )N฀ SUMMARY�฀ THE฀ CORE฀ FREEDOM฀ OF฀ EXPRESSION฀
VALUES฀OF฀SEEKING฀THE฀TRUTH฀AND฀PROMOTING฀AN฀OPEN฀
POLITICAL฀PROCESS฀ARE฀MOST฀CLOSELY฀LINKED฀TO฀THE฀PRIN

CIPLE฀OF฀OPEN฀COURTS�฀AND฀MOST฀AFFECTED฀BY฀AN฀ORDER฀
RESTRICTING฀THAT฀OPENNESS�฀(OWEVER�฀IN฀THE฀CONTEXT฀OF฀
THIS฀CASE�฀THE฀CONlDENTIALITY฀ORDER฀WOULD฀ONLY฀MAR

GINALLY฀ IMPEDE�฀ AND฀ IN฀ SOME฀ RESPECTS฀ WOULD฀ EVEN฀
PROMOTE�฀ THE฀ PURSUIT฀ OF฀ THESE฀ VALUES�฀!S฀ SUCH�฀ THE฀
ORDER฀WOULD฀NOT฀HAVE฀SIGNIlCANT฀DELETERIOUS฀EFFECTS฀
ON฀FREEDOM฀OF฀EXPRESSION�

6))�฀฀฀#ONCLUSION

฀ )N฀ BALANCING฀ THE฀ VARIOUS฀ RIGHTS฀ AND฀ INTERESTS฀
ENGAGED�฀)฀NOTE฀THAT฀THE฀CONlDENTIALITY฀ORDER฀WOULD฀
HAVE฀ SUBSTANTIAL฀ SALUTARY฀ EFFECTS฀ON฀ THE฀ APPELLANT�S฀
RIGHT฀TO฀A฀FAIR฀TRIAL�฀AND฀FREEDOM฀OF฀EXPRESSION�฀/N฀
THE฀OTHER฀HAND�฀THE฀DELETERIOUS฀EFFECTS฀OF฀THE฀CONl

DENTIALITY฀ORDER฀ON฀THE฀PRINCIPLE฀OF฀OPEN฀COURTS฀AND฀
FREEDOM฀OF฀EXPRESSION฀WOULD฀BE฀MINIMAL�฀)N฀ADDI

TION�฀IF฀THE฀ORDER฀IS฀NOT฀GRANTED฀AND฀IN฀THE฀COURSE฀OF฀
THE฀ JUDICIAL฀ REVIEW฀APPLICATION฀ THE฀APPELLANT฀ IS฀NOT฀
REQUIRED฀TO฀MOUNT฀A฀DEFENCE฀UNDER฀THE฀#%!!�฀THERE฀
IS฀A฀POSSIBILITY฀THAT฀THE฀APPELLANT฀WILL฀HAVE฀SUFFERED฀
THE฀HARM฀OF฀HAVING฀DISCLOSED฀CONlDENTIAL฀INFORMA

TION฀IN฀BREACH฀OF฀ITS฀OBLIGATIONS฀WITH฀NO฀CORRESPOND

ING฀BENElT฀TO฀THE฀RIGHT฀OF฀THE฀PUBLIC฀TO฀FREEDOM฀OF฀
EXPRESSION�฀!S฀A฀RESULT�฀)฀lND฀THAT฀THE฀SALUTARY฀EFFECTS฀
OF฀THE฀ORDER฀OUTWEIGH฀ITS฀DELETERIOUS฀EFFECTS�฀AND฀THE฀
ORDER฀SHOULD฀BE฀GRANTED�

฀ #ONSEQUENTLY�฀ )฀ WOULD฀ ALLOW฀ THE฀ APPEAL฀ WITH฀
COSTS฀ THROUGHOUT�฀ SET฀ ASIDE฀ THE฀ JUDGMENT฀ OF฀ THE฀
&EDERAL฀#OURT฀OF฀!PPEAL�฀AND฀GRANT฀ THE฀CONlDENTI

ALITY฀ORDER฀ON฀THE฀TERMS฀REQUESTED฀BY฀THE฀APPELLANT฀
UNDER฀2ULE฀���฀OF฀THE฀&EDERAL฀#OURT฀2ULES�฀�����
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฀ 0OURVOI฀ACCUEILLI฀AVEC฀D£PENS�

฀ 0ROCUREURS฀ DE฀ L�APPELANTE฀�฀ /SLER�฀ (OSKIN฀ �฀
(ARCOURT�฀4ORONTO�

฀ 0ROCUREURS฀DE฀L�INTIM£฀3IERRA฀#LUB฀DU฀#ANADA฀�฀
4IMOTHY฀*�฀(OWARD�฀6ANCOUVER�฀&RANKLIN฀3�฀'ERTLER�฀
-ONTR£AL�

฀ 0ROCUREUR฀ DES฀ INTIM£S฀ LE฀ MINISTRE฀ DES฀ &INANCES฀
DU฀ #ANADA�฀ LE฀ MINISTRE฀ DES฀!FFAIRES฀ £TRANGÞRES฀ DU฀
#ANADA�฀LE฀MINISTRE฀DU฀#OMMERCE฀INTERNATIONAL฀DU฀
#ANADA฀ ET฀ LE฀ PROCUREUR฀ G£N£RAL฀ DU฀ #ANADA฀�฀ ,E฀
SOUS
PROCUREUR฀G£N£RAL฀DU฀#ANADA�฀/TTAWA�

฀ !PPEAL฀ALLOWED฀WITH฀COSTS�

฀ 3OLICITORS฀ FOR฀ THE฀ APPELLANT�฀ /SLER�฀ (OSKIN฀ �฀
(ARCOURT�฀4ORONTO�

฀ 3OLICITORS฀ FOR฀ THE฀ RESPONDENT฀ 3IERRA฀ #LUB฀ OF฀
#ANADA�฀4IMOTHY฀ *�฀(OWARD�฀6ANCOUVER�฀ &RANKLIN฀
3�฀'ERTLER�฀-ONTR£AL�

฀ 3OLICITOR฀ FOR฀ THE฀ RESPONDENTS฀ THE฀ -INISTER฀ OF฀
&INANCE฀OF฀#ANADA�฀THE฀-INISTER฀OF฀&OREIGN฀!FFAIRS฀
OF฀ #ANADA�฀ THE฀ -INISTER฀ OF฀ )NTERNATIONAL฀4RADE฀ OF฀
#ANADA฀AND฀THE฀!TTORNEY฀'ENERAL฀OF฀#ANADA�฀4HE฀
$EPUTY฀!TTORNEY฀'ENERAL฀OF฀#ANADA�฀/TTAWA�
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