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[1985] 2 S.C.R. 643, at p. 653. Clearly, the deterDirecteur de I’ éablissement Kent, [1985] 2 R.C.S.
mination of whether an applicant will be exempted &4 p. 653. Il estvident que la e€ision quant
from the requirements of the Act falls within this a savoir si un demandeur sera dispedss exi-
category, and it has been long recognized that the  geneeseprpar la Loi entre dans cetteegat’

duty of fairness applies to H & C decisiosbrie  rie, et il est admis depuis longtemps que l'obliga-

v. Canada (Minister of Employment and Immigra-  tion d'équi€ s’appligue aux efisions d'ordre

tion) (1987), 3 Imm. L.R. (2d) 81 (F.C.T.D.), at humanitaifebrie c. Canada (Ministre de I'Em-

p. 88; Said v. Canada (Minister of Employment  ploi et de I'lmmigration) (1987), 3 Imm. L.R.

and Immigration) (1992), 6 Admin. L.R. (2d) 23  (2d) 81 (C.Feinst.),a la p. 88;Said ¢. Canada

(F.C.T.D.); Shah v. Minister of Employment and  (Ministre de I’Emploi et de I'lmmigration) (1992),

Immigration (1994), 170 N.R. 238 (F.C.A)). 6 Admin. L.R. (2d) 23 (C.E ihst.); Shah c.
Ministre de I’'Emploi et de I'lmmigration (1994),
170 N.R. 238 (C.A.F.).

(1) Factors Affecting the Content of the Duty of (1) Les facteurs ayant une incidence sur la
Fairness nature de I'obligationetjuie

The existence of a duty of fairness, however, L'existence de l'obligation &quig, toutefois, 2!

does not determine what requirements will be egmhine pas quelles exigences s’appliqueront

applicable in a given set of circumstances. As  dans des circonstancesesioinmme je é¢ri-

| wrote in Knight v. Indian Head School Division  vais dans l'amf Knight c. Indian Head School

No. 19, [1990] 1 S.C.R. 653, at p. 682, “the con-Division No. 19, [1990] 1 R.C.S. 653 la p. 682,

cept of procedural fairness is eminently variable  «la noti@yu® pro&durale eseminemment

and its content is to be decided in the specific con-  variable et son contenu est tributaire du contexte

text of each case”. All of the circumstances must  particulier de chaque cas». Il faut tenir compte de

be considered in order to determine the content of  toutes les circonstanceg@der dé la nature

the duty of procedural fairnes€night, at pp. 682-  de l'obligation dfuig pro&durale:Knight, aux

83; Cardinal, supra, at p. 654;0ld &. Boniface pp. 682 et 683Cardinal, précité, a la p. 654;

Residents Assn. Inc. v. Winnipeg (City), [1990] Assoc. des résidents du Vieux S-Boniface Inc. c.

3 S.C.R. 1170per Sopinka J. Winnipeg (Ville), [1990] 3 R.C.S. 1170, le juge
Sopinka.

Although the duty of fairness is flexible and Bien que I'obligation d&quig soit souple et 23
variable, and depends on an appreciation of the variable et quelle repose sur ec&t@mprdu
context of the particular statute and the rights contexte de la loi pateeli des droits \és; il
affected, it is helpful to review the criteria that est utile d’examiner lesresii appliquer pour
should be used in determining what procedural efinit’ les droits proeduraux requis par I'obliga-
rights the duty of fairness requires in a given set of  ti@gui¥ dans des circonstances dees” Je
circumstances. | emphasize that underlying all  souligne queel$stus-jacent tous ces facteurs
these factors is the notion that the purpose of the  est que les droits de participation faisant partle de
participatory rights contained within the duty of  I'obligatioreqtii® pro&durale visent ‘garantir
procedural fairness is to ensure that administrative  que desiorfis administratives sont prises au
decisions are made using a fair and open proce- moyen d’'uredpreequitable et ouverte, adap-
dure, appropriate to the decision being made andce ati type deettision efa’ son contexteejal insti-
its statutory, institutional, and social context, with tutionnel et social, comprenant la peassibiit”
an opportunity for those affected by the decision to ee rAux personnes essS par la efision de
put forward their views and evidence fully and eg®hter leur points de vue comfgiment ainsi
have them considered by the decision-maker. quesidesents de preuve de sorte qu’ils soient

considrés par le dcideur.
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Several factors have been recognized in the La jurisprudence reconriaplusieurs facteurs
jurisprudence as relevant to determining what is  pertinents en ce qui a trait aux exigences de I'obli-
required by the common law duty of procedural gatioeqdi€ pro&durale en common law dans
fairness in a given set of circumstances. One  des circonstancesedoiuri facteur important
important consideration is the nature of the deci- est la nature éeitaoth rechercde et le proces-
sion being made and the process followed in mak-  sus suivi pour y parvenir. DatKheght, pré-
ing it. In Knight, supra, at p. 683, it was held that ejtd la p. 683, on a conclu que «la mesure dans
“the closeness of the administrative process to the  laquelle le processus administratif se rapproche d
judicial process should indicate how much of those  processus judiciaire est deanatdiguer jus-
governing principles should be imported into the agguel point ces principes directeurs devraient
realm of administrative decision making”. The  s’appliquer dans le domaine de la prigzide d’
more the process provided for, the function of the  sions administratives». Plus le processutapr’
tribunal, the nature of the decision-making body,  fonction du tribunal, la nature de I'organisme ren-
and the determinations that must be made to reach  dasgtisiah’ et la dfmarchea suivre pour par-

a decision resemble judicial decision making, the  ver#r &cision ressemblent Uine prise deetti-
more likely it is that procedural protections closer  sion judiciaire, plus il est probable que I'obligation
to the trial model will be required by the duty of  d’agiguitablement exigera des protections pro-
fairness. See als®ld . Boniface, supra, at @&durales proches du nmeld du proes. Voiréga-
p. 1191;Russall v. Duke of Norfolk, [1949] 1 All  lementVieux X-Boniface, précité, a la p. 1191;
E.R. 109 (C.A), at p. 11&yndicat des employés  Russell ¢. Duke of Norfolk, [1949] 1 All E.R. 109
de production du Québec et de |’ Acadiev. Canada  (C.A.), & la p. 118;Syndicat des employés de pro-
(Canadian Human Rights Commission), [1989] duction du Québec et de I’ Acadie c. Canada (Conm+
2 S.C.R. 879, at p. 89f¢er Sopinka J. mission canadienne des droits de la personne),

[1989] 2 R.C.S. 87% la p. 896, le juge Sopinka.

A second factor is the nature of the statutory Le deuxéme facteur est la nature dagime
scheme and the “terms of the statute pursuant t@gislhtif et les «termes de la loi en vertu de
which the body operatesOld S. Boniface, supra,  laquelle agit I'organisme en questiorvieux S-
at p. 1191. The role of the particular decisionBoniface, précit, a la p. 1191. Leale que joue la
within the statutory scheme and other surrounding ecigilon particukre au sein duegime Egislatif, et
indications in the statute help determine the con-  d'autres indications qui s’y rapportent dans la loi,
tent of the duty of fairness owed when a particular  aidedtfinir la nature de I'obligation dquig
administrative decision is made. Greater procedu- dans le cadre cBaistod administrative pr
ral protections, for example, will be required when  cise. Par exemple, des protectioadupmalss
no appeal procedure is provided within the statute,  plus importantes seromtseldgsque la loi ne
or when the decision is determinative of the issue evait” aucune pradure d’appel, ou lorsque la
and further requests cannot be submitted: see D. Jecisidh est dferminante quana la question en
M. Brown and J. M. Evansjudicial Review of litige et qu’il n'est plus possible de gménter
Administrative Action in Canada (loose-leaf), at  d'autres demandes: voir D. J. M. Brown et

pp. 7-66 to 7-67. J. M. Evangudicial Review of Administrative
Action in Canada (feuilles mobiles), aux pp. 7-66
et 7-67.

A third factor in determining the nature and Le troiséme facteur permettant deefuhir la
extent of the duty of fairness owed is the impor-  nature eterddue de I'obligation dfuig est
tance of the decision to the individual or individu-  I'importance de d&ision pour les personnes
als affected. The more important the decision is to eedsPlus laatision est importante pour la vie
the lives of those affected and the greater its des personees @plus segpercussions sont
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impact on that person or those persons, the more  grandes pour ces personnes, plus les prote
stringent the procedural protections that will be  pohaales requises seront rigoureuses. C'est ce

mandated. This was expressed, for example, by que dit par exemple le juge Dickson (plus fard

Dickson J. (as he then was) ane v. Board of  Juge en chef) dans I'atrKane c. Conseil d' admi-
Governors of the University of British Columbia,  nistration de I'Universite de la Colombie-
[1980] 1 S.C.R. 1105, at p. 1113: Britannique, [1980] 1 R.C.S. 11093 la p. 1113:

A high standard of justice is required when the right to Une justice de haute qesliexigée lorsque le droit

continue in one’s profession or employment is at d’'une personne d’exercer sa profession ou de garder

stake. . . A disciplinary suspension can have grave and emploi est en jeu. [. . .] Une suspension de nature di

permanent consequences upon a professional career. plinaire peut avoir dgsieswes graves et perma-
nentes sur une caere.

As Sedley J. (now Sedley L.J.) statedRnv. Comme le juge Sedley (maintenant Lord juge
Higher Education Funding Council, ex parte Insti-  Sedley) le dit danB. c. Higher Education Funding
tute of Dental Surgery, [1994] 1 All E.R. 651 Council, ex parte Institute of Dental Surgery,
(Q.B.), at p. 667: [1994] 1 All E.R. 651 (Q.B3,la p. 667:

In the modern state the decisions of administrative bod-TRADUCTION] Dans le monde moderne, legaikions

ies can have a more immediate and profound impact on rendues par des organismes administratifs peuvent
people’s lives than the decisions of courts, and public un effet plugdmaimét plus important sur la vie des
law has sinceRidge v. Baldwin [1963] 2 All E.R. 66, gens que leedsions des tribunaux et le droit public a
[1964] A.C. 40 been alive to that fact. While the judicial depuis dlaRidge c. Baldwin [1963] 2 All E.R. 66,

character of a function may elevate the practical require- [1964] A.C. 40, reconnu ce fait. Bien que deecaract

ments of fairness above what they would otherwise be, judiciaire d’'une fonction plésss les exigences

for example by requiring contentious evidence to be pratiques errenatBqui® au-ded’ de ce qu'elles

given and tested orally, what makes it “judicial” in this seraient autrement, par exemple en exigeant que {

sense is principally the nature of the issue it has to deter- esept”et \grifie oralement uelément de preuve con-

mine, not the formal status of the deciding body. etest” qui le rend «judiciaire» dans ce sens est princi-
palement la nature de la questiartrancher, et non le
statut formel de I'organismeedisionnel.

The importance of a decision to the individuals L'importance d’'ueeistbn pour les personnes
affected, therefore, constitutes a significant factor eedés@a donc une incidence significative sur la
affecting the content of the duty of procedural fair-  nature de I'obligatiequi pro&durale.

ness.

Fourth, the legitimate expectations of the person Quatrémement, les attentesgitimes de la per- 26
challenging the decision may also determine what  sonne qui contesteisinl peuvenedgalement
procedures the duty of fairness requires in given  sarditérminer quelles predures I'obligation
circumstances. Our Court has held that, in Canada, equi exige dans des circonstances @@sn’
this doctrine is part of the doctrine of fairness or  Notre Cour a dit que, au Canada, 'etiaimes |’
natural justice, and that it does not create substan-  fait partie de la doctrieguite bu de la justice
tive rights: Old . Boniface, supra, at p. 1204;  naturelle, et qu’elle neeerpas de droits netéls:
Reference re Canada Assistance Plan (B.C.), Vieux S-Boniface, précit, a la p. 1204;Renvoi
[1991] 2 S.C.R. 525, at p. 557. As applied inrelatif au Régime d' assistance publique du Canada
Canada, if a legitimate expectation is found to(C.-B.), [1991] 2 R.C.S. 525a la p. 557. Au
exist, this will affect the content of the duty of fair-  Canada, la reconnaissance qu’'une atjéirte |’

son
5Ci-

avoir

oit

ness owed to the individual or individuals affected  existe aura une incidence sur la nature de I'obliga-

by the decision. If the claimant has a legitimate  tiorqdi€ envers les personnes egs” par la
expectation that a certain procedure will be fol- ecidion. Si le demandeur s’atterajitimementa’
lowed, this procedure will be required by the duty  ce qu’une certainedguoe soit suivie, I'obliga-

ctions
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of fairness:Qi v. Canada (Minister of Citizenship  tion d'équi® exigera cette predure:Qi c. Canada
and Immigration) (1995), 33 Imm. L.R. (2d) 57 (Ministre de la Citoyenneté et de I'lmmigration)
(F.C.T.D.); Mercier-Néron v. Canada (Minister of ~ (1995), 33 Imm. L.R. (2d) 57 (C.F."linst.);
National Health and Welfare) (1995), 98 F.T.R. Mercier-Néron c. Canada (Ministre de la Santé
36; Bendahmane v. Canada (Minister of Employ-  nationale et du Bien-étre social) (1995), 98 F.T.R.
ment and Immigration), [1989] 3 F.C. 16 (C.A.). 3@&endahmane c. Canada (Ministre de I'Emploi
Similarly, if a claimant has a legitimate expecta-et de I'lmmigration), [1989] 3 C.F. 16 (C.A.). De
tion that a certain result will be reached in his or enme; si un demandeur s’attergitimemen&a’un
her case, fairness may require more extensive pro-  ceesiftat, [Equi€ peut exiger des droits pro-
cedural rights than would otherwise be accorded:educaux plugtendus que ceux qui seraient autre-
D. J. Mullan,Administrative Law (3rd ed. 1996), at ment acced D. J. Mullan Administrative Law
pp. 214-15; D. Shapiro, “Legitimate Expectation ¢ @l. 1996), aux pp. 214 et 215; D. Shapiro,
and its Application to Canadian Immigration Law”  «Legitimate Expectation and its Application to
(1992), 8J.L. & Social Pol'y 282, at p. 297; Canadian Immigration Law» (1992)J.B. &
Canada (Attorney General) v. Human Rights Tri-  Social Pol'y 282,a la p. 297 Canada (Procureur
bunal Panel (Canada) (1994), 76 F.T.R. 1. Never- général) c. Comité du tribunal des droits de la per-
theless, the doctrine of legitimate expectations carsonne (Canada) (1994), 76 F.T.R. 1. 8dnmoins,
not lead to substantive rights outside the la doctrine de 'attegitarie ne peut pas donner
procedural domain. This doctrine, as applied in  naissanc#des droits matiels en dehors du
Canada, is based on the principle that the “circum-  domaine de kedprec Cette doctrine, applieg”
stances” affecting procedural fairness take into  au Canada, estfsndle principe que les «cir-
account the promises or regular practices of constances» touchguotgl pro&durale com-
administrative decision-makers, and that it will  prennent les promesses ou pratiques habituelles
generally be unfair for them to act in contravention  dasdurs administratifs, et qu'il seraiergra-
of representations as to procedure, or to backtrack  lement injuste de leur part d’agir en contravention
on substantive promises without according signifi-  d’assurancesdsmar matire de proedures, ou
cant procedural rights. de revenir sur des promessesrigi@s sans
accorder de droits preduraux importants.

Fifth, the analysis of what procedures the duty Cinquiémement, I'analyse des pemitires requi-
of fairness requires should also take into account  ses par l'obligateuid’” devrait egalement
and respect the choices of procedure made by the  prendre ernecati@idet respecter les choix de
agency itself, particularly when the statute leaves equoE que I'organisme fait luieme, particu-
to the decision-maker the ability to choose its own erelinent quand la loi laisse agcitieur la possibi-
procedures, or when the agency has an expertise ine dditchoisir ses propres pedltires, ou quand
determining what procedures are appropriate in the  I'organisme a une expertise dans le choix des pro-
circumstances: Brown and Evasspra, at pp. 7-  edures appropgs dans les circonstances: Brown
66 to 7-70. While this, of course, is not determina- et Evangit., aux pp. 7-6@ 7-70. Bien que, de
tive, important weight must be given to the choice  tavidénce, cela ne soit pastefminant, il faut
of procedures made by the agency itself and its  accorder une grande importance au choe de proc”
institutional constraints:IWA v. Consolidated- dures par l'organisme lui-emie eta ses con-
Bathurst Packaging Ltd., [1990] 1 S.C.R. 28%er traintes institutionnelles:IWA c. Consolidated-
Gonthier J. Bathurst Packaging Ltd., [1990] 1 R.C.S. 282, le

juge Gonthier.

| should note that this list of factors is not Je dois mentionner que cette liste de facteurs
exhaustive. These principles all help a court deter-  n’est pas exhaustive. Tous ces principes aident le
mine whether the procedures that were followed tribanddtérminer si les preciures suivies res-
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respected the duty of fairness. Other factors may  pectent I'obligatiequid. D’autres facteurs
also be important, particularly when considering  peuvegalémentefre importants, notamment
aspects of the duty of fairness unrelated to par- dans I'examen des aspects de l'obligation d'agir
ticipatory rights. The values underlying the duty ofequitablement non rel§ aux droits de participa-
procedural fairness relate to the principle that the  tion. Les valeurs qui sous-tendent I'obligatioh
individual or individuals affected should have the eqliig¢ pro&durale redvent du principe selon
opportunity to present their case fully and fairly, lequel les personnessviivent avoir la possi-
and have decisions affecting their rights, interests, ebili€ pesenter engrement etequitablement
or privileges made using a fair, impartial, and open  leur position, et ontadgt que les etisions
process, appropriate to the statutory, institutional,  touchant leurs dro#€tsnbu privieges soient
and social context of the decision. prisels suite d’un processesjuitable, impartial
et ouvert, adaptau contexteeljal, institutionnel et
social de la dCision.

(2) Legitimate Expectations (2) L'attenteditime

| turn now to an application of these principles Je passe maintenaat une application de ces 2°
to the circumstances of this case to determine  principes aux circonstanceseie |[fEsyr dter-
whether the procedures followed respected the  miner si lesedqun@s suivies respectaient I'obli-
duty of procedural fairness. | will first determine  gatioeqliigé pro&durale. Jeetiderai d’abord si
whether the duty of procedural fairness that would  I'existence d'une attegititmE fonde sur le
otherwise be applicable is affected, as the appellant  texte des articles de la Convention et le fait que le
argues, by the existence of a legitimate expectation = Canada l'akeadifiine incidence, comme I'ap-
based upon the text of the articles of the Conven-  pelante le soutient, sur I'obligatioredoro&-
tion and the fact that Canada has ratified it. In my  durale qui serait autrement applicabie.avis,
view, however, the articles of the Convention and les articles de la Convention et leer fiball”
their wording did not give rise to a legitimate  paeécchez NPe Baker l'attente dgitime que sa
expectation on the part of Ms. Baker that when the = demandedosul’ des raisons d’'ordre humani-
decision on her H & C application was made, spe- taire donna li@pplication de droits predu-
cific procedural rights above what would normally  raux particuliers autres que ceux qui seraient nor-
be required under the duty of fairness would be  malemené®xg vertu de I'obligation iuig,
accorded, a positive finding would be made, ora une conclusion positive, @ul'utilisation de cri-
particular criteria would be applied. This Conven- eres particuliers. Cette convention n’est pas, °
tion is not, in my view, the equivalent of a govern-  mon avéegjuivalent d’une €laration gouverne-
ment representation about how H & C applications  mentale surda fignt les demandes faets sur
will be decided, nor does it suggest that any rights  des raisons d’ordre humanitaire eftveveran-
beyond the participatory rights discussed below eesh’elle n’'indique pas non plus que des droits
will be accorded. Therefore, in this case there is no  autres que les droits de participation dont il est
legitimate expectation affecting the content of the  question ci-dessous serontescd®ad” cores’
duty of fairness, and the fourth factor outlined quent, danselsepté affaire, il n’existe pas d’at-
above therefore does not affect the analysis. It is  tegiérie ayant une incidence sur la nature de

unnecessary to decide whether an international I'obligatiequié et le quatgme facteur identi-
instrument ratified by Canada could, in other cir- e filus haut n'affecte donc pas I'analyse. Il n'est
cumstances, give rise to a legitimate expectation. passsaire deettider si un instrument interna-

tional ratifié par le Canada pourrait, dans d’autres
circonstances, donner lieuune attenteeljitime.
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